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Germany is not always in the fast lane when it 
comes to digitization. So the new electronic 
certificate of incapacity for work means quite a 
change. For the better? Dr. Hagen Köckeritz and Dr. 
Sören E. Hennies have the answer.

The German Supply Chain Due Diligence Act is a 
piece of legislation which is keeping German 
companies busy right now – and will do for the 
foreseeable future, to say the least. Tobias Grambow 
and Elisa Cimino will introduce you to two 
practically important aspects: The newly created 
positions of human rights officer and complaints 
officer. You should know about the tasks and 
competencies of these people.

Professional immigration program management is 
a must for companies, says Kari Foss-Persson. As 
you will read, our author has convincing arguments 
for her statement.

Do you have any idea about the most relevant 
trends in labor law? Our advisory board member 
Adrienne Ekopf does. Please read her Top 5 topics, 
presented to you in a nutshell.

c O N T I N U E D  r E M U N E r aT I O N  PaY M E N T  a c T /
W O r K S  c O N S T I T U T I O N  a c T

3 The new electronic certificate of incapacity for work
Revolutionary or obstacle in practice?
By Dr. Hagen Köckeritz, LL.M. oec. int., and Dr. Sören E. Hennies

S U P P LY  c h a I N  D U E  D I L I G E N c E  a c T / c O M P L I a N c E

6 The Supply Chain Due Diligence Act in practice
The newly-created positions of human rights officer 
and complaints officer 
By Tobias Grambow and Elisa Cimino

I M M I G r aT I O N  P r a c T I c E

10 Immigration program management is a must
Compliance, and cost savings for business in global 
immigration programs
By Kari Foss-Persson, Esq.

L a B O r  L a W / G E r M a N  D I S M I S S a L  P r O T E c T I O N  a c T

13 Subsequent granting of remuneration in the event of 
invalid termination – not automatic
The recent decision of the Berlin-Brandenburg 
Higher Labor Court
By Dr. Thomas Barthel and Dr. Roman Parafianowicz

T O P  5

16 In a nutshell: Everything in-house lawyers need to 
know
From practice for practice
By Adrienne Ekopf

c O N Ta c T  I N F O r M aT I O N

18 Advisory Board
20 Partners
21 Legal notice

2Issue 1 | March 2023

Prof. Dr. 
Thomas Wegerich
Editor 
LaborLawMagazine

Dear Readers,

E D I T O r I a L  a N D  c O N T E N T

Visit our website: 
www.laborlaw-magazine.com

Sincerely yours,

Thomas Wegerich

http://www.laborlaw-magazine.com


The new electronic 
certificate of 
incapacity for 
work
Revolutionary or obstacle in practice?

By Dr. Hagen Köckeritz, LL.M. oec. int., and Dr. Sören E. Hennies

Introduction

The previously familiar certificate of incapacity for work in 
paper form was originally envisioned to become a thing of 
the past as early as 1 July 2022. Due to technical implemen-
tation issues and the continuing effects of the COVID-19 
pandemic, the pilot phase for the changeover was extended 
until the end of 2022. Since 1 January 2023, new regulations 
regarding continued payment of remuneration have come 

into force and most employees are no longer required to 
actively submit a certificate of incapacity for work to their 
employers.

The digitization and reduction of bureaucracy in labor law 
intended by the German government continues to make 
progress. This article takes a closer look at the effects of 
these changes on employers.

Now, employers must retrieve the relevant incapacity for work data electronically directly from the competent health insurance company. This data can also be 
retrieved by third parties (such as external payroll providers or tax consultants) on behalf of the employer as long as the data transmission method is secure and 
encrypted.
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Previous legal situation

Employees are generally entitled to receive their contractu-
al remuneration even during any incapacity for work for 
which they are not at fault. Pursuant to § 3 of the German 
Continued Remuneration Payment Act (Entgeltfortzahl-
ungsgesetz – "EFZG"), continued remuneration has to be 
paid for a period of up to six weeks. Incapacity for work is 
defined as an impediment that prevents employees from 
performing their duties. There is no partial incapacity for 
work, and whether an employee could perform any less 
intense activities is irrelevant. 

Initially, four copies of the certificate of incapacity for work 
were issued. One copy was for the affected employee, one 
for the examining doctor, one for the health insurance 
company (Krankenkasse), and one, as the so-called "yellow 
sheet" ("gelber Schein"), as an informationally reduced 
copy for the employer. In its old version, § 5 EFZG stand-
ardized the obligation of all employees to notify their em-
ployers of their incapacity for work and its expected dura-
tion without undue delay. If the incapacity for work would 
last longer than three days it also established an obligation 
to submit a certificate of incapacity for work in paper form 
(the yellow sheet) to their employer no later than on the 
fourth day. If the incapacity for work lasted longer than 
originally anticipated, employees were obliged to submit a 
follow-up certificate (Folgebescheinigung) to their employ-
er. 

In the event of a missing or delayed certificate of incapacity 
for work, a formal warning or even termination for reasons 

of misconduct (verhaltensbedingte Kündigung) could have 
been considered. 

New legal situation for most employees and 
resulting difficulties for employers

As of 1 January 2023, pursuant to the newly introduced 
 § 5 (1a) EFZG, the  obligation described above to submit a 
certificate of incapacity for work to the employer now no 
longer applies to employees who are members of the statu-
tory health insurance scheme (gesetzliche Krankenver-
sicherung).

The new legal situation changes the previous procedure of 
proving incapacity for work. Employees will still receive a 
certificate in paper form after the examining doctor has 
established their incapacity for work. After this has been 
established, however, the doctor then takes action by elec-
tronically transmitting the incapacity for work data to the 
competent health insurance company. The competent 
health insurance company then uses the data to create a 
report for the employer that contains the name of the em-
ployee, the beginning and end of the incapacity for work, 
the date of the medical examination and the classification 
as an initial or a subsequent illness. It also includes an indi-
cation of whether the incapacity for work is due to an occu-
pational illness, an accident at work or another accident. 
Now, employers must retrieve the relevant incapacity for 
work data electronically directly from the competent health 
insurance company. This data can also be retrieved by third 
parties (such as external payroll providers or tax consult-
ants) on behalf of the employer as long as the data trans-

mission method is secure and encrypted, and employees 
have previously notified their employer about their inca-
pacity for work. Employers are not allowed to retrieve the 
data on suspicion. The obligation to notify the employer 
has thus been retained. The amendment to § 5 EFZG with 
the implementation of paragraph 1a is also in line with the 
recently revised § 109 of the German Civil Code Volume 
IV (Sozialgesetzbuch Band 4 – "SGB IV"). Pursuant to 
 § 109 SGB IV, as of 1 January 2023 the health insurance 
company must prepare a report for the employer to retrieve 
after receiving the incapacity for work data transmitted by 
the doctor. The report then contains the name of the em-
ployee, the beginning and end of their incapacity for work, 
as well as the date on which the incapacity for work was 
established by the examining doctor, and its designation as 
an initial or subsequent report.

Based on the data transmitted by the examining doctor, the 
health insurance company also checks whether the contin-
ued payment of remuneration has expired due to creditable 
periods of previous illness. In this case, it automatically in-
forms the employer that it does not need to actively retrieve 
the incapacity for work data.

These changes in legislation may have significant effects on 
employers' business operations. Employers still have the 
right to shorten the period for establishing incapacity for 
work in accordance with § 5 (1) EFZG. However, existing 
policies or instructions in that respect may have to be re-
vised as there is no longer an obligation for employees in 
the statutory health insurance scheme to present the yellow 
sheet. In businesses with works councils, due to the orderly 
nature of such an instruction, § 87 (1) 1 of the German 
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Works Constitution Act (Betriebsverfassungsgesetz – 
"BetrVG") will have to be observed. In addition, the intro-
duction of the electronic certificate of incapacity for work 
and the associated creation of an IT interface between  em-
ployers and the health insurance company as potential 
technical equipment could trigger a right of co-determina-
tion of the works council pursuant to § 87 (1) 6 BetrVG. 
This applies, in particular, if an employer wishes to intro-
duce special retrieval and processing systems or control 
and monitoring measures in this context. However, the ex-
istence of a right of co-determination regarding the imple-
mentation of the electronic certificate of incapacity for 
work as such is unlikely. It ultimately only implements 
binding legal requirements, so that employers and works 
councils have little room to maneuver. 

Although legislators must have intended to conclusively 
regulate the electronic certificate of incapacity for work by 
the amendment of § 5 EFZG, they may have overlooked 
§ 7 EFZG. This provision allows employers to refuse to 
provide benefits to employees who fail to submit a certifi-
cate of incapacity for work. Now that there is no longer an 
obligation for employees in the statutory health insurance 
scheme to submit a sick certificate, for this group of em-
ployees at least, § 7 EFZG seems to be void. It remains to be 
seen whether § 7 EFZG will be amended or whether it be-
comes a historic remnant causing confusion for future gen-
erations of human resources professionals. In the absence 
of a subsequent amendment to the law, the courts may have 
to decide whether the retention of the provision should be 
seen as a drafting error, or whether § 7 EFZG should be 
interpreted in such a way that employers have a right to 
refuse payment in cases where employees have not had 

their incapacity for work established by a doctor within 
three days.

For the avoidance of doubt, the elimination of the obliga-
tion to submit a sick certificate does not apply to privately 
insured employees or employees whose incapacity for work 
has been established by a doctor who does not participate 
in the statutory health insurance scheme. It also does not 
apply to employees whose incapacity for work has been 
established by a doctor who is based abroad. These groups 
of employees must continue to submit a sick certificate to 
their employer in paper form.

Comment and recommended actions for 
employers

The presentation of the changes to the EFZG that came into 
force on 1 January 2023 has shown that the elimination of 
the obligation for employees to submit certificates of inca-
pacity for work will have some administrative and legal 
consequences for employers. Not only do employers now 
have to actively retrieve their employees' incapacity for 
work certificates from the relevant health insurance com-
pany, but failure to submit the certificate of incapacity for 
work will also no longer constitute grounds for warning 
and dismissing an employee for conduct-related reasons.

If they have not already done so, employers should inform 
their employees of the new legal situation. This is because 
corresponding provisions in old employment contracts are 
void as a result of the new legal situation and therefore no 
longer apply. Instead, the statutory regulations apply.

For new hires, employment agreement templates should be 
adjusted so that they take into account the different alterna-
tives for employees with different health insurance cover-
age. In any event, it is not recommended to instruct em-
ployees in the statutory health insurance scheme to now 
submit the certificate of incapacity for work handed over to 
them by the examining doctor in paper form to the em-
ployer. The copy of the certificate of incapacity for work is-
sued to the employee is not reduced in informational value 
as was the case with the copy previously issued for the em-
ployer. Consequently, the employer would ultimately ob-
tain sensitive data in breach of existing data privacy laws. 
§ 12 EFZG prohibits deviations from statutory provisions 
to the detriment of the employee.

With regard to the state of digitization in Germany, which 
is often and sometimes justifiably criticized, the amend-
ment to the law can certainly be seen as a technical step 
forward. For employers, however, this step is associated 
with considerable implementation effort, since on the one 
hand, internal information channels between HR depart-
ments and payroll departments will in all likelihood have to 
be adapted and technical prerequisites first created in order 
to be able to retrieve electronic certificates of incapacity for 
work from health insurers. On the other hand, employ-
ment contracts will have to be revised in order to address 
all employee groups accordingly with regard to the legal 
situation applicable to them in each case. ß
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The Supply Chain 
Due Diligence Act 
in practice
The newly-created positions of human 
rights officer and complaints officer 

By Tobias Grambow and Elisa Cimino

S
ince the German Supply Chain Due Diligence Act 
(LkSG) came into force on 1 January 2023, compa-
nies have needed to fulfill additional due diligence 
obligations to prevent human rights violations and 

environmental risks in the company itself and in their 
supply chains. For the implementation of these obliga-
tions, the LkSG provides two new functions. The Human 
Rights Officer and the Complaints Officer. 

It is foreseeable that the LkSG will have great significance 
for many areas of the economy. Although the LkSG only 
applies to companies with 3,000 or more employees, this 
should not lead to the assumption that it does not have 
consequences for companies below this threshold. In fact, 
smaller companies already have to consider the regula-
tions in the LkSG. On the one hand, the threshold will be 
reduced to 1,000 employees as of 1 January 2024. On the 
other hand, smaller and medium-sized companies are of-
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The Human Rights Officer must get an overview of the company’s procurement processes as well as the structures at immediate suppliers. They must then assess and 
prioritize the identified risks and communicate them to the management.
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ten also part of a supply chain, their contractors will also 
require them to implement the obligations deriving from 
the LkSG or will require them to do so in the future. Thus, 
many small and medium-sized enterprises will actually be 
included in the scope of the obligations under the LkSG.

New law creates new “officers”

The LkSG demands a risk management system with re-
gard to the aspects of “human rights” and “environment” 
(or a corresponding expansion of an existing risk manage-
ment system). In addition, the establishment of a com-
plaints procedure to this effect is mandatory as part of the 
obligations.

"The responsibility to fulfill the due dili-
gence obligations and to implement the 
measures detailed above are primary 
duties of the management. Monitoring the 
process is in turn the responsibility of the 
Human Rights Officer."

In summary, the expansion of a risk management system 
consists of 

• a risk analysis
• preventive measures
• corrective actions

• the establishment of a related complaints procedure

As will be shown in more detail below, these duties will 
need to be fulfilled partly by the company itself and partly 
by these two officers.

Mandatory and optional officers

To implement the relevant obligations, the appointment of 
a complaints officer is mandatory. The appointment of a 
Human Rights Officer, in contrast, is optional. However, 
considering the comprehensive list of duties, appointing a 
Human Rights Officer will, in fact, be unavoidable.

Duties of the Human Rights Officer

The Human Rights Officer’s list of duties, if a Human 
Rights Officer is appointed, primarily includes a risk anal-
ysis and the review of preventive measures and corrective 
actions. The risk analysis must cover the company’s own 
business area and the immediate supply chain. As a first 
step, the Human Rights Officer must get an overview of 
the company’s procurement processes as well as the struc-
tures at immediate suppliers. They must then assess and 
prioritize the identified risks and communicate them to 
the management. The analysis is carried out by the Hu-
man Rights Officer on an ad hoc basis, but at least once a 
year. Their duties also include submitting a report to the 
management. The Human Rights Officer is responsible for 
the organization, implementation and structure of the re-
curring tasks arising from sections 4 et seqq. LkSG.

Based on the risk analysis, appropriate preventive meas-
ures must be taken by the company. These include the 
submission of a policy statement and measures based on 
the human rights strategy developed in this. The company 
must end or minimize any realized or imminent violation 
of the protected legal positions with suitable corrective 
actions. The explanatory memorandum sets out a formula 
for this. The closer the connection between the company 
and the infringement and the more it contributes to it, the 
greater its efforts must be to end the infringement. In the 
company’s own business area, there is thus an obligation 
to cease to the violation immediately. 

The obligation of the Human Rights Officer is to give spe-
cific recommendations or strategy options regarding pre-
ventive measures/corrective actions and process monitor-
ing. The responsibility to fulfill the due diligence obliga-
tions and to implement the measures detailed above are 
primary duties of the management. Monitoring the pro-
cess is in turn the responsibility of the Human Rights Of-
ficer. The company must, of course, ensure the fulfillment 
of the obligations of the LkSG by assigning tasks accord-
ingly, even if it refrains from appointing a Human Rights 
Officer.

Duties of the Complaints Officer

The duties of the Complaints Officer are to implement an 
effective and impartial complaints system. Appropriate 
rules of the procedure must be laid down in writing and 
must be transparent. The Complaints Officer’s obligation 
is to monitor the proper implementation of the procedure 
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and to document any information received. They must 
ensure that complainants do not suffer any disadvantages 
as a result of using the procedure. The officer must there-
fore ensure the necessary confidentiality of identity and 
data protection. In addition to this, the position of whis-
tleblowers will be further strengthened when the German 
Whistleblower Protection Act (HinSchG) comes into 
force and must therefore be considered when setting up 
and structuring the complaints system. Since the Hin-
SchG initially failed to gain a majority in the Bundesrat 
(German Federal Council), its ratification will be further 
delayed.

Organizational location of the officers

The LkSG does not specify the areas in which the newly 
created functions must be established. In the explanatory 
memorandum legislators recommend that the Human 
Rights Officer should be located directly below the man-
agement. It is conceivable that the Human Rights Officer 
could be located in the logistics or quality management 
department, but – depending on the company – also in 
the finance or strategy department. It may also make sense 
for the Human Rights Officer to be integrated in the com-
pliance or legal department.

It is not permitted to outsource the tasks of the human 
rights officer to an external body according to the wording 
of the law. It states “[...] who is responsible for this within 
the company [...]”. Unfortunately, the explanatory memo-
randum – which is imprecise at this point – does not con-
tain any explicit statements in this regard. The explanatory 

memorandum then becomes clearer in § 8 (1) 6 of the 
LkSG regarding the external employment of the Com-
plaints Officer (“The companies may instead participate in 
a corresponding external complaints procedure [...]”). The 
HinSchG also contains a corresponding provision on the 
external arrangement. 

"The duties of the Complaints Officer are 
to implement an effective and impartial 
complaints system. Appropriate rules of 
the procedure must be laid down in 
writing and must be transparent. The 
Complaints Officer’s obligation is to 
monitor the proper implementation of the 
procedure and to document any informa-
tion received."

The functions of the two officers can be performed on a 
full-time or part-time basis. Part-time employment is 
conceivable, particularly if the areas of responsibility are 
distributed among several people. It is also conceivable to 
set up a “Human Rights Officer” staff position. In any case 
it must be ensured that the Human Rights Officer is not 
hindered in the performance of their duties by the transfer 
of additional work. It must be ensured that no conflicts of 
interest arise either with the officer’s own activities or with 
their hierarchical position. For this reason, it may be ap-

propriate in individual cases to grant the Human Rights 
Officer decision-making powers and authority to issue di-
rectives. The Human Rights Officer should not be subject 
to directives that would impair the effectiveness of moni-
toring.

The Complaints Officer must be independent and is not 
bound by instructions in this function. These criteria are 
intended to ensure that the complaints procedure is effec-
tive and impartial. In this respect, the requirement is also 
consistent with the possibility of outsourcing the com-
plaints procedure externally.

Since it is part of risk management to set up a complaints 
system, the Human Rights Officer can also monitor the 
mechanism as a Complaints Officer. In this respect, both 
positions can be combined under the responsibility of one 
person.

Special protection for the officers against 
dismissal

The LkSG does not provide for any special protection of 
the Human Rights Officer or the Complaints Officer 
against dismissal, discrimination or termination. Nor can 
special protection against dismissal be construed based on 
other considerations. “Officers” do not need to be privi-
leged per se by special protection against dismissal. Where 
legislators consider special protection against dismissal to 
be necessary, they have regulated this, for example for the 
Data Protection Officer. There is no scope for an analo-
gous application of this special protection against dismiss-
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al to the Human Rights Officer and the Complaints Of-
ficer. It cannot be assumed that there is an unplanned reg-
ulatory gap. Moreover, sufficient protection is ensured by 
the organizational requirements described above and the 
general German Act against Unfair Dismissal.

Outlook

The LkSG is not the last word, but an early piece of a de-
velopment towards more sustainability in business. The 
EU has not been idle either, as the publication of the pro-
posal for the Corporate Sustainability Due Diligence Di-
rective (“CSDD”) of 23 February 2022 shows. In this 
framework, due diligence is no longer understood as only 
a careful (economic, fiscal, financial) examination of a 
company. It also covers the identification, termination, 
prevention and monitoring of negative impacts on human 
rights and environmental aspects. In addition, the draft of 
the EU guidelines provides for a significantly larger scope 
of application, so that companies with 250 or more em-
ployees are included. The content will be tightened by a 
presumption of fault, i.e., a shift in the burden of proof.  ß
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Immigration 
program 
management 
is a must
Compliance, and cost savings for busi-
ness in global immigration programs

By Kari Foss-Persson, Esq.

Introduction

Immigration is a vital aspect of today’s globalized economy, 
as businesses and organizations rely on foreign talent to fill 
critical skills gaps and grow their operations. Immigration 
programs are essential for managing this talent flow, ensur-
ing that foreign workers can enter the country legally, work 
legally, and become contributing members of society. How-
ever, to be successful, these programs must be efficient and 
effective, ensuring that businesses can access the talent they 
need quickly and without unnecessary delays or complica-
tions. In this essay, we will explore why operational efficien-
cy in immigration programs is a must for global organiza-

tions and businesses, and how immigration program man-
agers can support this goal.

Why is operational efficiency in 
immigration programs essential? 

Speed and agility

In today’s fast-paced business environment, time is of the 
essence. Companies need to move quickly to seize new op-
portunities, and this often requires hiring new talent quick-
ly. Delays in the immigration process can result in missed 

With the current pandemic situation and changing political landscapes, there has been an increase in regulations and the complexities involved in immigration 
processes. This has made operational efficiency in immigration programs a necessity for global organizations and businesses.
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opportunities and lost revenue, so operational efficiency is 
critical. By streamlining immigration processes and reduc-
ing bureaucratic obstacles, businesses can access the talent 
they need quickly, ensuring they stay competitive in a rap-
idly changing global economy. 

"By using technology, immigration 
program managers can support the 
business in reducing the time and effort 
required to manage and oversee immigra-
tion processes, freeing up the business to 
focus on other critical tasks."

Cost savings

Immigration programs can be expensive, both for busi-
nesses and for the individuals seeking to immigrate. Delays 
in processing can also lead to increased costs, such as ex-
tended stays in hotels or lost productivity while waiting for 
visas to be approved. Additionally, inefficiencies in the sys-
tem can result in increased administrative costs for busi-
nesses. By improving operational efficiency, businesses can 
reduce these costs, making it easier and more cost-effective 
to hire foreign talent.

Compliance and risk mitigation

Immigration programs are subject to numerous regula-
tions, and failure to comply with these regulations can re-
sult in serious consequences, such as fines or even legal 
action. By ensuring operational efficiency in immigration 
programs, businesses can minimize their risk of non-com-
pliance, ensuring that they adhere to all relevant regula-
tions and avoid any legal issues that could arise from 
non-compliance. One way is conducting regular audits. 
Immigration program managers can conduct regular au-
dits to ensure that companies and organizations are follow-
ing the compliance requirements. They can also identify 
potential areas of non-compliance and provide recommen-
dations on how to rectify them. Immigration program 
managers can provide training to company employees on 
the importance of complying with immigration laws and 
regulations. This can help to ensure that employees are 
aware of compliance requirements and can take appropri-
ate action to comply with them.

By implementing these strategies, immigration program 
managers can help companies and organizations to comply 
with immigration laws and regulations, avoid penalties and 
fines, and maintain their reputation as responsible employ-
ers.

Talent acquisition

Global organizations and businesses rely on foreign talent 
to fill critical skills gaps and remain competitive. However, 
the global talent pool is vast, and competition for top talent 
is intense. Therefore, businesses need to be able to attract 

and retain top talent quickly and efficiently. Operational 
efficiency in immigration programs can help businesses 
achieve this goal by making it easier and more streamlined 
to hire foreign talent.

How immigration program managers can 
support businesses with global immigration 
programs 

Technology adoption

One of the most critical ways immigration program man-
agers can support operational efficiency is by adopting 
technology to streamline processes. Technology can help 
automate many aspects of the immigration process, such as 
document management, application tracking, and commu-
nication with applicants. By using technology, immigration 
program managers can support the business in reducing 
the time and effort required to manage and oversee immi-
gration processes, freeing up the business to focus on other 
critical tasks. Work with your immigration provider to de-
termine the best use of the technology for the business ob-
jectives. 

Process optimization

Immigration program managers also support operational 
efficiency by optimizing immigration processes. This in-
volves identifying areas or gaps within the immigration 
process that are causing delays or inefficiencies and finding 
ways to streamline these processes. For example, immigra-
tion program managers could review the visa application 

I M M I G r aT I O N  P r a c T I c E

Issue 1 | March 2023 11

http://www.laborlaw-magazine.com


process and identify ways to simplify the application re-
quirements or eliminate unnecessary steps for the assignee, 
managers, and the global mobility team within HR. By op-
timizing processes, immigration program managers can 
reduce the time and effort required to manage immigration 
programs for the business, creating better cost outcomes 
for all. Developing compliance plans: Immigration pro-
gram managers can develop compliance plans for compa-
nies and organizations. These plans can outline the specific 
compliance requirements that the company needs to ad-
here to and provide guidance on how to achieve compli-
ance.

Collaboration with stakeholders

Immigration program managers should work closely with 
stakeholders, including business representatives, immigra-
tion providers’ legal teams, employees that are moving, and 
HR/global mobility teams, to ensure that all parties are 
working together efficiently. This can involve coordinating 
with the business representatives to understand companies’ 
objectives when moving talent, working with immigration 
providers’ legal teams to ensure compliance with immigra-
tion regulations and ensure the process is clear and effec-
tive, working to improve the employee experience when 
moving aboard by collecting data from surveys and actively 
responding to feedback, and collaborating with HR teams 
to identify critical skills gaps and streamline the hiring pro-
cess. By working collaboratively with stakeholders, immi-
gration program managers can ensure that immigration 
programs run smoothly and efficiently. Immigration pro-
gram managers can work closely with legal counsel to en-
sure that companies and organizations are in compliance 

with immigration laws and regulations. They can also seek 
legal advice on specific compliance issues and provide 
guidance to companies and organizations accordingly – es-
pecially during times of mergers, acquisitions, or divest-
ments. 

"Immigration program managers can work 
closely with legal counsel to ensure that 
companies and organizations are in 
compliance with immigration laws and 
regulations."

Continuous improvement 

Finally, immigration program managers should focus on 
continuous improvement. This involves reviewing costs. 
The immigration process can be a costly affair for business-
es. Inefficient immigration programs can result in unneces-
sary delays, errors, and redundant efforts, which can lead to 
higher costs for the company. A streamlined immigration 
program can save time, reduce errors, and minimize ex-
penses. By making the immigration process more efficient, 
companies can optimize their resources and reduce costs. 
Immigration program managers are able to support and 
provide budget and spend analysis over a monthly, quarter-
ly, or annual time frame to review and improve these 
analyses.

Conclusion

Immigration has always been an important aspect of global 
business operations. Companies rely on international tal-
ent to expand their businesses and stay competitive in a 
global marketplace. With the current pandemic situation 
and changing political landscapes, there has been an in-
crease in regulations and the complexities involved in im-
migration processes. This has made operational efficiency 
in immigration programs a necessity for global organiza-
tions and businesses. Operational efficiency is crucial for 
immigration programs and immigration program manag-
ers can support this goal. Speak with your immigration 
provider today to see if your company can obtain an immi-
gration program manager to support your global immigra-
tion program. ß
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Subsequent 
granting of 
remuneration in 
the event of 
invalid termination 
– not automatic
The recent decision of the 
Berlin-Brandenburg Higher Labor 
Court

By Dr. Thomas Barthel and Dr. Roman Parafianowicz

E 
very employer has certainly experienced this situa-
tion at some time or other: a notice of termination is 
issued, against which the employee brings an action 
for protection against dismissal. After lengthy pro-

ceedings for protection against dismissal, possibly involv-
ing two courts, a final decision is made that the dismissal 
was invalid. The employee then – or even during the unfair 
dismissal proceedings – claims compensation for the peri-
od after the expiry of the notice period until the final deci-
sion, the so-called default of acceptance wage. This is the 
worst-case scenario for the employer, as not only do they 
have to continue employing the employee, but also face 
considerable back payments. In this case, the employer 
generally cannot invoke the absence of formal require-
ments, because after an invalid termination, neither an of-
fer of work performance is required nor must an assertion 
be made within any preclusion periods, since both are 
deemed to have already taken place through the filing of 
the action for protection against dismissal.

No automatic obligation: case scenarios in 
practice

The good news for the employer in these cases, however, is 
that there is no automatic obligation to pay the full amount 
of the default of acceptance wage. The relevant provision 
here is § 11 of the German Dismissal Protection Act 
(KSchG), which is almost identical in wording, or at least 
identical in content, to Section 615 sentence 2 of the Ger-
man Civil Code (Bügerliches Gesetzbuch – BGB). If it is 
known that the employee has performed other work for 
another employer during the course of the unfair dismissal 

proceedings, § 11 (1) KSchG provides for this other income 
to be offset against the default of acceptance wage. But the 
cases in which the employee does not perform any other 
work during the course of the unfair dismissal proceedings 
are particularly interesting. Here, it is possible to invoke the 
provision of § 11 ((2) of the German Unfair Dismissals Act 
(Kündigungsschutzgesetz – KSchG), according to which 
the employee must have the value of what they could have 
earned if, had they not maliciously failed to accept work 
that they could reasonably have been expected to do, cred-
ited to them. According to the case law of the Federal Labor 

If wages for default of acceptance are demanded, it is first mandatory to 
assert a claim for information against the employee regarding the placement 
offers of the Federal Employment Agency as well as regarding the employee’s 
own job application efforts.
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Court (Bundesarbeitsgericht – BAG), it cannot be derived 
from this provision that the employee may in any case wait 
for a reasonable offer that is personally “suitable” for them. 
If it is not a question of a job opportunity with the previous 
employer, the employee may not remain inactive if a realis-
tic job opportunity is offered to them.

Employer has for information a claim 
against the employee

The dilemma faced by the employer in such a case is that 
they are basically burdened with presenting and proving 
the existence of the malicious omission of the acceptance of 
other employment. However, since the employer usually 
has no knowledge of what the employee did or did not do 
during the course of the proceedings for protection against 
dismissal, and since there are also no possibilities for fur-
ther clarification of the facts, the employee has a so-called 
secondary burden of proof, since it is readily possible and 
reasonable for the employee to provide more detailed in-
formation in this regard. In this respect, the employer has a 
claim against the employee for information about the 
placement proposals submitted by the Federal Employ-
ment Agency resulting from the secondary obligation aris-
ing from the employment relationship pursuant to § 242 of 
the German Civil Code. According to case law, this infor-
mation must include details of the activity, working hours, 
place of work and remuneration. The case law justifies the 
existence of this right to information with the fact that the 
employer is only in a position to present indications of the 
reasonableness of the work and a possible maliciousness of 
the acceptance of other employment if they are aware of the 

working conditions of the proposed placements. Subse-
quently, it is incumbent on the employee, by way of the 
graduated burden of presentation and proof, to counter 
these indications and to explain why a contract was not 
concluded or why concluding such a contract was unrea-
sonable. The case law has left open whether the employee’s 
duty to provide information also extends to the employee’s 
own efforts. In this case, however, nothing else can apply 
than with regard to the right to information about the 
placements proposed by the Federal Employment Agency.

Employers are therefore well advised to assert correspond-
ing claims for information against the employee, as this can 
already lead to a deterioration of the employee’s chances in 
the lawsuit for the default of acceptance wage. If the em-
ployee does not provide information, or does not provide it 
in full, the claim for default of acceptance wage will be un-
founded until the information has been provided in full 
and there is no evidence that the employee has maliciously 
failed to accept other employment.

Recent decision of the Berlin-Brandenburg 
Higher Labor Court

In a decision of 30 September 2022 - 6 Sa 280/22 - the Ber-
lin-Brandenburg Higher Labor Court (Landesarbeitsgeri-
cht) has now substantiated such indications that speak for a 
malicious failure to accept other employment and, in the 
facts underlying the case, led to a reduction of the claim for 
default of acceptance wage to zero euros. The employee 
there had provided information both about placements 
proposed by the Federal Employment Agency and about 

applications sent as a result, as well as about all other appli-
cations he had made, in the proceedings for the default of 
acceptance wage. The Berlin-Brandenburg Labor Court 
considered the following indications to be sufficient to 
prove that there had been a malicious failure to obtain em-
ployment elsewhere in the specific case:

• In some cases, no applications were received in re-
sponse to placement proposals from the Federal Em-
ployment Agency without any comprehensible justifi-
cation.

• Companies to which the employee had applied could 
not reach him several times by telephone and the em-
ployee did not respond to an e-mail which referred to 
incomplete application documents and in which he 
was asked to send them again, without any compre-
hensible reason.

• There was no rejection for 29 applications and the em-
ployee did not ask about their status.

• According to the Berlin-Brandenburg Higher Labor 
Court, the number of the plaintiff ’s own application 
efforts, specifically 103 applications over a period of 29 
months, which does not even correspond to one appli-
cation per week, was too low, since the plaintiff was 
without a job during these 29 months and would 
therefore have had to make application efforts to the 
extent of a full-time position.

• The quality of the application letters written had been 
insufficient (partly without job codes or any other sub-
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ject; letters with identical content without individual 
adaptation to the vacant position and/or the potential 
employer; several spelling mistakes in the application 
letters).

"The employee may not remain inactive if 
a realistic job opportunity is offered to 
them."

According to all this, the employee has increased obliga-
tions in order to successfully defend himself against the 
accusation of malicious failure to obtain employment else-
where. In summary, the employee must make full-time ef-
forts to apply for a job if they do not work elsewhere and 
must, in particular, individualize the applications. Further-
more, if they do not receive any feedback/rejections, they 
must inquire about the state of affairs with the respective 
companies. The plaintiff in this case had not done any of 
this, at least in part, so that in the end he came away emp-
ty-handed in the legal dispute about the default of accept-
ance wage.

Practical tip

If wages for default of acceptance are demanded, it is first 
mandatory to assert a claim for information against the 
employee regarding the placement offers of the Federal 
Employment Agency as well as regarding the employee’s 
own job application efforts. The information provided by 

the employee must then be checked against the require-
ments set out by the Berlin-Brandenburg Higher Labor 
Court, and it must be objected in the proceedings for the 
default of acceptance wage that there has been a malicious 
failure to obtain employment elsewhere. In addition, the 
employer should also proactively send the employee (exter-
nal) job offers with the request to apply for them; this in-
creases the chance that the court that rules later will assume 
a malicious omission. If no claim for default of acceptance 
wages has yet been asserted in court, the above require-
ments would have to be taken into account as part of the 
settlement negotiations in order to achieve an appropriate 
financial settlement, even if the prospects of success with 
regard to the validity of the termination are not good.  ß
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In a nutshell: 
Everything 
in-house lawyers 
need to know
From practice for practice

By Adrienne Ekopf

A
s in-house employment lawyers in a 
pharmaceutical group with a global 
footprint, we are part of people & culture and work 
with many internal interfaces. We are happy to 

share our insights into labor law trends:

Labor Law Magazine – Lawyers' Top 5:

 ① Recording working time - quo vadis?  
Since 2019, the labor law world has been eagerly 
awaiting draft legislation that would provide clarity 
on whether and, if so, what working time has to be 
recorded, whose responsibility it is, and in what 
form it has to be done. Since then, at any rate, 
German labor lawyers have not been bored inter-

preting the case law that has been handed down. At 
least the German Federal Labor Court gave the 
friendly hint that a look at the German Occupation-
al Health and Safety Act would be helpful when 
drafting a law. That’s just how we labor lawyers are: 
forward-thinking and pragmatic. 

 ② Predictive analytics - tech trends push IT co-determination to 
its limits 
IT co-determination is old hat and a lawyer advising 
their employer has to come to terms with the fact 
that case law interprets co-determination beyond 
the wording of the law. Processes have been estab-
lished and larger companies have set up e-workflows 
so they can keep up with the mass of submissions. 

Adrienne Ekopf
Roche Diagnostics GmbH, Mannheim
People Relations Network Coach Germany and Legal Entity 
Representative
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The next level in this subject area is coming up and 
is called predictive analytics. Synchronizing data 
and linking their statements to derive theses for the 
future will provide enough fodder for works 
councils, data protectionists, HR data analysts and 
labor lawyers to keep everyone busy for the next 10 
years. The hope is to find the answers of the day 
after tomorrow to the questions of tomorrow.

 ③ Labor and skills shortages - from transformation to evolution 
While this is not an immediate labor law issue, there 
are creative labor law approaches that can be used to 
ease the situation. There could be points of contact 
with flexible and cross-company personnel deploy-
ment, the design of benefits for temporary employ-
ees, the use of recruiting tools using artificial 
intelligence, and applicant-oriented flexibilization of 
the time and local conditions of the employment 
relationship. Since we are no longer just talking 
about a shortage of skilled workers, but in some 
sectors already about a shortage of workforce, a 
rethink will become necessary. Reducing the 
workforce was yesterday, transforming organizations 
is today, and tomorrow will be all about the evolu-
tion of the workforce along the ever-changing 
demands made of jobs.

 ④ New Work in the New Normal 
New Work concepts have experienced a real boom 
since the beginning of the pandemic. It has long 
since ceased to be just about the design of office 
workspaces, such as “activity-based working”, desk 
sharing and technical support for hybrid meetings. 

Location flexibilization has become more important 
for (future) employees, as the desire for a work-life 
balance, as well as for autonomy and flexibility have 
increased. In this context, the structuring of labor 
law, whether on an individual or collective level, will 
continue to gain more importance in the future. Let 
us hope that the legal framework will continue to 
allow scope at company and collective bargaining 
level, that clear demarcation criteria to other work 
activities outside the company workplace will be 
defined, and that the principle of dual voluntariness 
within the framework of the right to give instruc-
tions will be maintained. 

 ⑤ Electronic certificate of incapacity to work - stumbling into 
digitization 
Dear colleagues, it is time to revise warning letter 
templates. Even in the world of electronic sickness 
notification, the duty to notify and the duty to 
provide proof are still an issue and must be separat-
ed from each other. So far so good. But how 
employees fulfill their obligations and what actually 
happens if the data was transmitted incorrectly and 
can therefore not be found are completely new 
questions that we may face this year. ß

Editor’s note: With regard to the electronic certificate of incapacity to work 
please take a look at Köckeritz/Hennies, page 3 in this edition. Link: here. (tw)
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