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The role of Chief Legal Officers (CLOs) continues 
to become ever more important – CLOs nowadays 
are seen as valued and trusted business partners in 
their companies. Against this background, Antje 
Teegler, Blake E. Garcia and Giuseppe Marletta will 
be introducing you to the CLO survey 2023 
conducted and published by our cooperation 
partner the Association of Corporate Counsel 
(ACC).

Two years ago, Benjamin Kunde took a close look 
into the crystal ball in this magazine and predicted 
how Artificial Intelligence (AI) will change the 
game for corporate investigations in the legal 
market. And now Chat GPT has arrrived, you will 
get to know in this issue of the BusinessLawMaga-
zine what he thinks about it. 

Are you interested in the current top five trends in 
the field of compliance and internal investigations? 
Good news – Rolf Hünermann and Dr. Philip 
Schmidt have put them together for you in a 
nutshell. Enjoy reading.
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EU Foreign Subsidies 
Regulation – a game 
changer for 
international M&A 
transactions?
How the additional regulatory hurdle 
will impact companies doing business in 
the EU 

By Dr. Michael Holzhäuser and Fiona Garside 

Why the EU Foreign Subsidies Regulation 
has been introduced

The EU Foreign Subsidies Regulation (“FSR”) came into 
force on 12 January 2023 but the substantive provisions 
are not coming into force until later in 2023, allowing 
companies time to prepare compliance with the FSR’s ob-
ligations. The purpose of the FSR is to enable the Europe-
an Commission to scrutinize financial contributions from 
non-EU countries and address any distortions to the in-
ternal market caused by these foreign subsidies. The FSR 
will impose a significant administrative burden on both 
foreign companies operating in the EU and EU com-
panies. 

EU State aid law already regulates subsidies granted by EU 
Member States. However, there have been concerns that 
subsidies granted by non-EU countries may also have an 
impact on the internal market. The existing merger con-
trol regime did not enable the European Commission to 
review or factor in foreign subsidies as part of its assess-
ment of M&A activity. As a result, the FSR is introducing 
a new ex-ante regime which will enable the European 
Commission to review foreign subsidies in the context of 
M&A activity and public procurement procedures. In ad-
dition, the FSR will also empower the European Commis-
sion to open an ex-post investigation into any market  
situation where it suspects the existence of a distorting 
foreign subsidy. 
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Companies should engage with legal advisers on how deal documents may need to be adapted to reflect the EU Foreign Subsidies Regulation (FSR). This will include 
consideration of warranties, disclosures, conditions precedent, long-stop dates and deal timetables.
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Companies will have to master this additional regulatory 
hurdle on top of the already challenging tasks of effective-
ly navigating EU merger control rules and foreign direct 
investment (FDI) regimes. Having to consider all three 
regulatory workstreams will make it increasingly complex 
for dealmakers to assess the viability of an envisaged 
transaction, ensure deal certainty and coordinate a realis-
tic transaction time. In addition, this new regulatory layer 
may offer a new angle of attack for competing companies 
trying to convince the European Commission that a trans-
action should have been notified or, if notified, that it 
should not be cleared. Hence, specialized legal advisers 
should be consulted at a very early stage of a proposed 
transaction to thoroughly consider all three regulatory 
workstreams. 

"The European Commission will also 
consider whether the negative effects of 
the foreign subsidy are outweighed by any 
positive effects, such as promoting 
research and development...Further 
guidance on how the European Commis-
sion will apply this balancing test is 
expected in the coming months."

Before looking at how the FSR will impact M&A transac-
tions, it is important to set out the scope of the FSR. As 

noted above, its purpose is to address the impact of dis-
torting foreign subsidies on the internal market. 

Taking each element in turn, what is a foreign subsidy? A 
foreign subsidy is a financial contribution by a non-EU 
Member State which confers a benefit on a company en-
gaged in an economic activity in the internal market. 
Hence, the concept of a “financial contribution” under the 
FSR is very broad (in particular, much broader than the 
concept of subsidies) and has to be assessed on a case-by-
case basis. These may include transferring funds, tax 
breaks, public support in the context of COVID-19 or the 
Russian war against Ukraine, the provision of loans or 
guarantees by the State, forgone revenue and supplying 
goods/services to the public sector. It remains to be seen 
how these contributions, which have to be calculated on 
an aggregated basis for all non-EU countries, can be relia-
bly valued by companies’ tax and accounting teams.  
Importantly, the contributions may be granted by a  
foreign public entity or authority, or also by a private  
entity whose actions can be attributed to the non-EU 
country. 

A foreign subsidy will only give rise to concerns where it is 
“distorting”, meaning it has a (potentially) negative effect 
on competition by “improv[ing] the competitive position 
of the undertaking concerned in the internal market”. The 
FSR provides examples of the types of foreign subsidies 
which will be considered most likely to distort the internal 
market (e.g., an unlimited guarantee for a company's 
debts) and those which are considered unlikely (e.g., in 
relation to natural disasters). 

Finally, the European Commission will also consider 
whether the negative effects of the foreign subsidy are out-
weighed by any positive effects, such as promoting  
research and development. The European Commission 
will have broad discretion to determine what factors it 
considers to be relevant for this assessment. Further guid-
ance on how the European Commission will apply this 
balancing test is expected in the coming months. 

How will the FSR affect M&A transactions?  

The FSR provides the European Commission with three 
new tools. Here, we are focusing on the mandatory merger 
notification tool. From 12 October 2023, companies will 
be required to notify the European Commission of foreign 
financial contributions in the context of M&A activity 
when certain thresholds are met. 

What transactions need to be notified? 

Companies will need to notify the European Commission 
of mergers (including full-function joint ventures) involv-
ing a foreign financial contribution when two cumulative 
thresholds are met:

•  One of the merging companies, the target, or the 
joint venture is established in the EU (meaning it 
has a subsidiary or permanent business establish-
ment in the EU) and generates turnover of at least 
€500 million in the EU; and 

E U  F O r E I G N  S U B S I D I E S  r E G U L aT I O N / M & a

Issue 1 | March 2023 4

http://www.businesslaw-magazine.com


•  All companies involved (i.e., in an acquisition, the 
acquirer(s) and target, in a merger, the merging 
companies and for a joint venture, the parent com-
panies of the joint venture and the joint venture it-
self) have been granted a total of more than €50 
million in foreign financial contributions in the 
three years prior to notification. 

In contrast to the EU Merger Regulation, the focus is on 
EU turnover and there is no worldwide turnover thresh-
old. This means that there may be transactions which re-
quire a filing under the FSR but do not require an EU 
merger control filing to be made. There is also a local nex-
us requirement for joint ventures, meaning it is not enough 
for the parent companies to have turnover in the EU. 

However, transactions solely between non-EU companies 
that relate to the acquisition of a non-EU company may be 
subject to the notification obligation in light of financial 
contributions from third countries, provided the turnover 
threshold detailed above is met and the acquired company 
has a subsidiary in the EU. 

The European Commission may also request prior notifi-
cation of any transaction that does not meet the thresh-
olds set out above, if it suspects a distorting foreign subsi-
dy has been granted. While this is unsurprising given the 
recent focus on below-threshold transactions in merger 
control worldwide, it will create significant uncertainty. 
The European Commission is expected to issue further 
guidance on how this provision will be applied. 

The European Commission estimates that around 30 
mergers, acquisitions and joint ventures will be notified 
each year. 

What we know about the notification 
procedure

On 6 February 2023, the European Commission pub-
lished the draft Implementing Regulation for consultation 
which sets out the procedural framework. The draft Im-
plementing Regulation includes a notification form which 
contains a table for parties to complete with a list of all  
financial contributions received in the three years prior to 
notification. For each financial contribution, the parties 
will need to provide the following information: the names 
of the receiving and granting entities; the type and amount 
of the financial contribution; the date the contribution was 
granted; and whether the contribution was granted as a 
result of a tender process. In view of the burden on busi-
nesses, the Implementing Regulation only requires the  
table to be completed if: the individual amount of the con-
tribution is at least €200,000 and the total amount of con-
tributions per third country is at least €4 million per year. 

In addition, companies will be required to disclose due 
diligence reports and provide detailed information about 
the bidding process (if applicable). This may give rise to 
practical difficulties as bidders are unlikely to be aware of 
all the details required in the notification, such as details 
of other bidders, how many letters of intent were received 
and which bidders withdrew at what stage. 

Companies are encouraged to engage in prenotification 
discussions with the European Commission. This is likely 
to be of even greater importance early on in the regime to 
enable the parties to receive guidance from the European 
Commission on the level of detail required in order for the 
notification to be considered to be complete. During the 
pre-notification discussions, notifying parties may also re-
quest waivers if certain information is not available. 

Helpfully, the formal review procedure is consistent with 
the EU merger control regime. First, the review timetable 
is identical under the two regimes. The European Com-
mission will have an initial review period of 25 working 
days and, if the European Commission opens an in-depth 
review, it will have an additional 90 working days to com-
plete its review. The in-depth review may be extended by 
15 working days if commitments are offered. Second, as 
with the EU merger control regime, a deal cannot be 
closed before the European Commission has completed 
its review because a standstill obligation applies. Third, at 
the end of the review the European Commission will issue 
a decision that does not object to the transaction, makes 
commitments binding or prohibits the transaction.

However, the consistent timetables do not necessarily 
mean that the reviews will run concurrently, particularly 
as pre-notification discussions may vary in length. This 
will be a complicating factor when negotiating the deal 
timetable and longstop dates.

E U  F O r E I G N  S U B S I D I E S  r E G U L aT I O N / M & a

Issue 1 | March 2023 5

http://www.businesslaw-magazine.com


Potential penalties 

Companies risk significant fines for failing to comply with 
the FSR's requirements. In particular, the European Com-
mission will have the power to impose fines of up to 10% 
of the parties’ combined worldwide turnover for failing to 
notify a relevant transaction; completing the transaction 
without receiving approval (i.e., breaching the standstill 
obligation) and failing to comply with a European Com-
mission decision. In addition, failing to comply with a Eu-
ropean Commission investigation may result in fines of up 
to 1% of the total turnover of the company concerned. 
There is also a risk of daily fines for ongoing breaches. In 
addition, similar to its competition law enforcement pow-
ers, the European Commission can conduct investigations 
including compulsory information requests and inspec-
tions and – if it identifies distorting foreign subsidies – can 
prohibit transactions, impose exclusions from the tender 
or impose remedies or accept commitments.

How should companies be preparing? 

The FSR will come into force gradually throughout 2023 
but it is important that companies start to prepare now. 
Companies will need to put in place processes to collect, 
process and report the information required to complete 
notifications. To minimize the burden, companies should 
consider what existing systems could be leveraged. 

Companies should also begin their risk assessments now. 
First, companies need to identify and quantify financial 
contributions granted by non-EU countries over the pre-

vious three years. Second, companies (together with their 
legal advisers) should determine whether these financial 
contributions confer a benefit on a company active in the 
internal market and are considered to be “foreign subsi-
dies” as a result. Third, if there are any foreign subsidies, 
companies (again, together with their legal advisers) need 
to assess whether the foreign subsidies could be consid-
ered to be “distorting”. This preliminary assessment should 
include consideration of the purpose of the contribution, 
the relevant product/market, the nature and amount of 
the subsidy, and the overall market position and evolution 
of the company. Finally, companies should consider the 
possible positive effects of the subsidy, which arguably 
may outweigh the distorting effect: for example, if it  
promotes research and development or environmental  
protection.

Practically, it will take time to compile the necessary infor-
mation and ensure that all financial contributions granted 
by any third country have been identified. Consequently, 
companies should start this rather complex analysis now 
and take an iterative approach to their risk assessments as 
further guidance is released. Companies should be aiming 
at developing and maintaining an up-to-date internal  
database that enables them to easily identify all relevant 
financial contributions from at least 12 October 2020,  
regardless of size, before the new notification requirement 
comes into force in October 2023. In addition, an effective 
system should be developed to continuously track and re-
cord all financial contributions in the future.

Both the extent of the information required about foreign 
financial contributions, as well as the assessment of their 

potential to distort competition, will require input from 
various international specialists from different functions, 
such as Finance, Tax, Legal, Commercial. 

"Finally, companies should consider the 
possible positive effects of the subsidy, 
which arguably may outweigh the 
distorting effect: for example, if it 
promotes research and development or 
environmental protection."

Undertaking these comprehensive risk assessments will 
ensure that companies are prepared for the notification 
requirements coming into force on 12 October 2023. The 
FSR will not apply to M&A activity where the agreement 
was concluded, the public bid was announced or a con-
trolling interest was acquired before 12 July 2023.  
However, it is important to note that the merger notifica-
tion requirement requires companies to consider financial 
contributions received in the three previous years. Much 
of this information will already be available to companies, 
so the administrative burden will be eased by starting to 
collate the information now. 

In addition, companies should consider how they will fac-
tor the FSR obligations into their due diligence proce-
dures. As noted above, companies will be required to dis-
close due diligence reports as part of the notification pro-
cess. It will also be crucial to ensure that information 
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about any foreign financial contributions received by the 
target is received at an appropriate stage to determine 
whether the notification thresholds are met. 

An additional difficulty will be that some of the informa-
tion on the sale process that has to be provided will be 
sensitive data that only the seller will have access to. This 
includes inter alia the number of candidate buyers con-
tacted by the seller, the number of candidates interested in 
the transaction, candidate buyers who have withdrawn 
from the project and at what stage of the process, the con-
tact details of all companies that have expressed an inter-
est, etc. 

Companies should also engage with legal advisers about 
how deal documents may need to be adapted to reflect the 
FSR. This will include consideration of warranties, disclo-
sures, conditions precedent, long-stop dates and deal 
timetables. 

Conclusion: further guidance to come

The FSR will increase the administrative burden of M&A 
activity because it creates an additional filing requirement 
for certain transactions. Existing merger controls (both at 
EU and national level) and foreign direct investment con-
trols will continue to apply in parallel. While it is helpful 
that the review period is consistent with the EU merger 
control regime, this does not change the fact that compa-
nies will face an increased administrative burden in pre-
paring notifications, because different information will be 

required both to assess whether a notification is required 
and in the notification itself (if relevant).

As set out above, companies should already be thinking 
about how to prepare their internal systems and deal  
documents to ensure they are ready for when the FSR 
comes into force in the second half of 2023. 

The consultation on the Implementing Regulation closed 
on 6 March 2023. In addition to the final version of the 
Implementing Regulation, we expect the European Com-
mission to issue further guidance in the next few months. 
Companies will need to follow these developments and 
take an iterative approach to their risk assessments. ß
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The modern CLO’s 
role: an ongoing 
expansion 
What are the biggest concerns facing 
CLOs as their responsibilities and 
 influence continue to increase? 

By Blake Garcia, Giuseppe Marletta, and Antje Teegler

I
n its 24th consecutive year, the 2023 Chief Legal Of-
ficers Survey published by the Association of Corporate 
Counsel (ACC) continues to bring into focus the im-
mense value that Legal brings to the businesses it serves. 

While last year’s results were collected at the height of the 
COVID-19 pandemic, this year’s respondents were (and 
are still) facing many of the legal and business implica-
tions associated with the ongoing pandemic, war in 
Ukraine, and economic challenges. 

As the role of the CLO continues to expand, the position is 
increasingly being seen as critical to the success of any 
business, with those filling the role acting as valued and 
trusted partners throughout their organizations. With the 
priorities of CLOs shifting due to the constantly evolving 
nature of the business environment, it is important for us 
to consider what is top-of-mind for CLOs over the coming 
year.  

The respondents to the ACC Chief Legal Officers Survey for 
2023, almost 900 general counsel and chief legal officers 
from 35 countries who represent 20 industry sectors, list-
ed the main topics preoccupying the minds of modern 
CLOs. These participants noted that cybersecurity, regula-
tory compliance, and data privacy continue to be the most 
important issues to their businesses, with industry-specif-
ic regulations posing the greatest legal challenge.

What are the biggest concerns?

The majority (67%) of CLOs expect the volume of priva-
cy-related regulatory enforcement to increase in 2023, up 

7% from 2022. More CLOs in the US see regulations as the 
biggest challenge (68%) compared to those in Europe 
(52%), and more than 40% of CLOs in Asia and Europe 
expect political changes to be the top challenge, compared 
to just 32% in the US. In fact, it has been highlighted by 
German survey participants that the most important 
emerging risks currently facing their organizations were 
selling services and software products with the wrong 
T&Cs and templates, and non-aligned partnerships.

The role of the CLO is forever changing and expanding, and as the world’s 
organizations keep adjusting to new challenges thrown their way, legal 
professionals must also continually and proactively redefine themselves and 
their legal departments to match this rapid global transformation.

 
©

B
lu

e 
P

la
ne

t 
S

tu
di

o 
- 

st
oc

k.
ad

ob
e.

co
m

Antje Teegler
Association of Corporate Counsel, Washington
Senior Director, Membership Initiatives & Chapters 

teegler@acc.com
www.acc.com

Giuseppe Marletta
Association of Corporate Counsel, Brussels
Managing Director, Europe 

g.marletta@acc.com
www.acc.com

Blake E. Garcia, PhD
Association of Corporate Counsel, Washington
Senior Director, Business Intelligence 

b.garcia@acc.com
www.acc.com 

a c c  c O LU M N

Issue 1 | March 2023 8

https://www.acc.com/2023-chief-legal-officers-survey
http://www.businesslaw-magazine.com


The report notes that CLOs are still facing many of the le-
gal and business implications associated with the ongoing 
pandemic, the war in Ukraine, and inflation. These con-
cerns highlight the growing influence of the CLO within 
company leadership and further increases in oversight 
and responsibilities, particularly in the areas of privacy 
and cybersecurity, which pose significant challenges to 
businesses with increasing regulatory pressures.

Despite these challenges, only 38% of CLOs said they plan 
to hire more lawyers this year, compared to 45% in 2022. 
Additionally, fewer CLOs reported that they plan to send 
more work to law firms and alternative legal service pro-
viders this year than last year. Most CLOs are instead 
choosing to focus strategically on advancing legal opera-
tions and cost-minimization strategies, likely due to the 
pressures of the recessionary environment. The number of 
legal departments with at least one legal operations pro-
fessional also remains stable at around 6 out of 10 partici-
pating departments. (Fig. 1)

The ‘age of the CLO’ shows no signs of letting up. In fact, 
the survey shows that the CLO’s role and responsibilities 
within their organizations continue to expand and diversi-
fy. The value of applying their unique training and experi-
ence to roles outside the traditional legal function is in-
creasingly being recognized as beneficial to the strategic 
and operational needs of their organizations. It does re-
main to be seen if this slowdown in hiring is a signal that 
legal departments are nearing their target operational siz-
es or an indication of a larger pullback in spending due to 
economic concerns.

What are the top priorities?

CLO priorities are shifting to accommodate the conver-
gence of legal operations, privacy, regulatory compliance, 
and cybersecurity response, and responding to this grow-
ing scope of responsibilities with new strategies and tech-
nologies. Legal operations were listed as the top strategic 
initiative in legal departments by 70% of CLOs, followed 
by right-sourcing legal services (45%) and cost minimiza-
tion (43%). (Fig.2)

The CLO’s role as an integral business partner continues 
to grow, with most CLOs reporting directly to the CEO 
(77%), a result that has remained stable for five years and 
that has substantially increased from 64% in 2018. In ad-
dition to legal, the role of corporate function oversight is 
increasing for CLOs, with at least 20% saying they oversee 
one or more of the following: compliance, privacy, ethics, 
risk, government affairs, ESG, and cybersecurity response. 
Many also oversee human resources, public affairs, and 
real estate/corporate facilities. A higher percentage of 

CLOs in smaller companies tend to oversee a greater 
number of functions than those in larger companies.

The survey also highlighted macro trends that influence 
the role CLOs play in helping their organizations to im-
prove compliance efforts, with German participants  

Fig. 1: Percentage of CLOs expecting to outsource more work Source: ACC

Fig. 2 Source: ACC

a c c  c O LU M N

Issue 1 | March 2023 9

http://www.businesslaw-magazine.com


noting the main drivers in their country were ESG, certifi-
cation of products, and new industry regulations.

Data management saw a 5% increase from last year in 
those who selected it as a top strategic priority for the legal 
department. This is why 41% of CLOs said they plan to 
invest in new legal technology solutions in 2023. Contract 
management remains the top technology for investment 
as reported by 67% of CLOs. Document management 
(34%) and workflow tools (30%) were also listed as impor-
tant technologies that CLOs were willing to invest in. 
However, 26% of CLOs say they will not invest in new 
technology any time soon. There has also been a consist-
ent decrease each year in the number of departments 
planning to implement e-signature technology, which is 
often one of the first tools implemented due to the cost 
savings and efficiencies it brings.

Finally, 67% of CLOs believe that the volume of priva-
cy-related regulatory enforcement will increase in 2023, 
up from 60% who thought so last year. In the information 
technology industry, 87% of CLOs expect an increase, 
while in construction just 46% expect an increase. Last 
year, over half of CLOs implemented technology solutions 
to help comply with data privacy regulations, and 84% of 
CLOs expect their expenditures on regulatory compliance 
solutions will increase this year.

The role of the CLO is forever changing and expanding, 
and as the world’s organizations keep adjusting to new 
challenges thrown their way, legal professionals must also 
continually and proactively redefine themselves and their 
legal departments to match this rapid global transforma-

tion. In doing so, they can further establish their influence 
throughout the organization, their industry, and make 
their mark beyond the traditional confines of just the legal 
department.

These are just a few of the many findings captured in the 
most recent iteration of the ACC Chief Legal Officers Sur-
vey. To find out more, download the entire 2023 CLO  
Survey here, and check out these ACC resources that might 
have the solution you are looking for:

• Join our panel of in-house thought leaders, and uncov-
er how CLO responsibilities are increasing, and why 
investment in legal ops remains the top strategic prior-
ity in 2023. Watch the free online program now from your 
desk. 

• Two-thirds of CLOs say that industry-specific regula-
tions will likely pose the biggest legal challenge to the 
business, followed by data protection privacy rules, 
and M&A. Tap into the wisdom of the crowd when tackling 
corporate ethics and compliance issues.

• CLOs continue to place cybersecurity, regulation and 
compliance issues, and data privacy as the top three 
issues posing the biggest legal challenges this year. 
Check out the ACC Data Steward Program, a data security 
standard for the legal industry.  ß

Fig. 3: Are you planning on adopting any new legal technology solutions in your department to improve efficiency in the next 12 months? Source: ACC
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Myths and reality
Intellectual property protection in 
Russia during the crisis 

By Alexander Bezborodov
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Certain goods may now be imported into Russia without the consent of the rights holder with whose trademark such goods are marked. This refers only to genuine 
goods, while counterfeit goods may not be imported in any case – such a ban is enforced through both administrative and criminal penalties.
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I
n today's complex economic and political environment 
in Russia, decisions are made every day that affect busi-
ness interests in one way or another. Practice shows that 
the new legal landscape can be difficult to navigate even 

for Russian courts, which sometimes issue unreasonable 
judgements, and for state authorities, which are forced to 
adopt regulations at an accelerated pace, often resulting in 
ambiguities in legal regulation.

Over time, the texts of regulations are refined, and court 
judgements get overturned.

However, when trying to find information about intellec-
tual property protection in Russia, popular search engines 
still show headlines such as “Kein IP Schutz in Russland 
für EU Unternehmen” (No IP protection for EU Compa-
nies in Russia), “Has Russia Legalized Intellectual Proper-
ty Theft?”, and “How Russia Is Using Intellectual Property 
as a War Tactic”.

In this overview, we will look at current myths and at what 
is now the reality when it comes to the protection of intel-
lectual property in Russia.

Myth No. 1: Trademarks of foreign right 
holders are not protected in Russia

This misconception was caused by the world-famous  
Peppa Pig case, which was heard in the first instance by 
the Commercial Court of the Kirov Region.1 The dispute 
concerned the use by a Russian entrepreneur of the trade-
marks and pictures associated with Peppa Pig without the 

consent of the rights holder — Entertainment One UK 
Limited, a UK company.

The rights holder claimed the standard monetary com-
pensation provided in Russian law for the unlawful use of 
trademarks and works.

However, the court found that the rights holder had 
abused the rights by seeking judicial protection, “In view 
of the restrictive measures imposed on the Russian Feder-
ation and the plaintiff 's status (the plaintiff 's place of resi-
dence is the United Kingdom)”. Accordingly, the claim 
was dismissed.

Reality

This judgement was overturned by the superior court of 
appeal, the court's findings were verified by the Intellectu-
al Property Rights Court of Cassation, and the rights hold-
er's claim for compensation was (partially) satisfied.2

In addition, in similar cases where infringers cited the reg-
istration of rights holders in so-called "unfriendly states"3  
and demanded that their claims be dismissed on that 
ground, the courts protected the rights of foreign rights 
holders and upheld their claims.4

The Russian Federation is a party to the Protocol to the 
Madrid Agreement Concerning the International Regis-
tration of Marks of 28 June 1989. In accordance with Arti-
cle 4(1)a) of the Protocol to the Madrid Agreement, start-
ing from the date of registration or entry made in accord-

ance with the provisions of Articles 3 and 3ter, the protec-
tion of the mark in each contracting party concerned will 
be the same as if this mark had been applied for directly at 
the authority of that contracting party.

"In this overview, we will look at current 
myths and at what is now the reality when 
it comes to the protection of intellectual 
property in Russia."

The rights holders of international and Russian trade-
marks protected in Russia are entitled to file claims against 
infringers for monetary compensation for up to RUB 
5,000,000 (approximately €82,000), or double the value of 
the goods on which the trademark was illegally placed, or 
double the value of the right of use of the trademark, 
claims for restraint of violation, etc.

Thus, the equal protection of intellectual property of for-
eign entities, including those registered in so-called “un-
friendly states”, is guaranteed in the territory of the Rus-
sian Federation, and adequate judicial protection of rights 
is ensured.
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Myth No. 2: All patents of foreign patent 
holders may be used in Russia free of charge

According to the current civil laws, the Government of 
Russia may decide to use an invention, utility model or 
industrial design without the consent of the patent hold-
er.5 

The right in question is not unique in world practice and 
is based on Article 31 of the Agreement on Trade-Related 
Aspects of Intellectual Property Rights (the “TRIPS”). 

"Counterfeit goods may not be imported in 
any case – such a ban is enforced through 
both administrative and criminal penal-
ties."

A decision to use a patent without the consent of the pat-
ent holder may only be taken by the Government of Rus-
sia in compliance with the criteria set forth in Article 31 of 
the TRIPS in cases of urgent necessity and for strictly de-
fined purposes:

• to ensure the defence and security of the state; or

• to protect the life and health of citizens.

In practice, such permission is granted only occasionally:

• In 2020, the Government of Russia authorized6 Pharm-
sintez Joint-Stock Company to use inventions of the 
US companies Gilead Sciences, Inc. and Gilead Phar-
masset, LLC for one year without the consent of the 
patent holders, in order to provide the Russian popu-
lace with pharmaceuticals with the international 
non-proprietary name Remdesivir.

• On 5 March 2022, the Government of Russia reauthor-
ized the use of inventions of the US companies Gilead 
Sciences, Inc. and Gilead Pharmasset, LLC until 31 
December 2022 without the consent of the patent 
holders in order to provide the Russian populace with 
pharmaceuticals with the international non-proprie-
tary name Remdesivir.

As this is a case of non-contractual use of patents, the gen-
eral rule is that compensation should be paid to rights 
holders.

On 6 March 2022, the Government of Russia, by its De-
cree No. 299, in addition to the rate of 5%, introduced a 
0% rate in respect of compensation to the rights holders 
whose patents were used on the basis of the authorisation 
of the Government of Russia without the consent of these 
patent holders. This rule applies to patent holders affiliated 
with foreign states that commit unfriendly acts against 
Russian legal entities or individuals.

Myth No. 3: Any goods may be imported 
into Russia without the consent of the rights 
holder

The ability of rights holders to control the import of trade-
marked goods into a country depends on the principle of 
exhaustion adopted in that country.

There are three such principles: international, regional 
and national. In the case of the international principle, 
once goods have been put into circulation with the con-
sent of the rights holder, the latter loses control over their 
subsequent resale worldwide in terms of intellectual prop-
erty.

In the case of the regional or national principle, the rights 
holder controls the import of its goods into each region or 
country respectively.

In Russia, as before, the regional principle (within the 
EAEU) of exhaustion of the exclusive right to a trademark 
applies as a general rule: until the rights holder gives its 
consent to the import of trademarked goods into the 
EAEU this import will be considered to be illegal and may 
be prohibited by the customs authorities under certain 
conditions and by the rights holder itself, for example, in a 
court of law.

However, the Government of Russia has made exceptions 
to this rule in respect of rights holders who have declared 
a suspension of deliveries of their goods to Russia.7 Cer-
tain goods may now be imported into Russia without the 
consent of the rights holder with whose trademark such 
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goods are marked. This refers only to genuine goods, while 
counterfeit goods may not be imported in any case – such 
a ban is enforced through both administrative and crimi-
nal penalties.

The approved list8 is used to determine which goods are 
allowed for parallel import into Russia. Goods are only 
considered to be allowed for parallel import if the group of 
goods according to the customs nomenclature, the de-
scription of the goods, and the customs code (TN VED 
code) or trademark specified in the list coincide.

Thus, although parallel import is allowed, these rules are 
limited in nature. As a general rule, if the rights holder 
makes the relevant goods available on the market, the 
risks of being included in this list are minimal.  ß

[1] Judgement of the Commercial Court of the Kirov Region of 3 March 2022 in 
case No. A28-11930/2021.

[2] Ruling No. 02AP-2571/2022 of the Second Commercial Court of Appeal of 27 
June 2022 in case No. A28-11930/2021; Ruling of the Intellectual Property 
Rights Court of 19 October 2022 in case No. A28-11930/2021.

[3] A note on "Unfriendly States":
 The Government of Russia has established a list of so-called “unfriendly 

states”, which includes all EU countries, the US, the UK, Switzerland, and 
certain other countries. However, this list tends to have a specific applica-
tion related to the fulfilment of obligations to certain foreign creditors, in-
cluding rights holders. However, this list is of no relevance for the purposes 
of trademark protection in Russia.

[4] Ruling No. 18AP-6139/2022 of the Eighteenth Commercial Court of Appeal of 
22 June 2022 in case No. A76-42835/2021 (Rovio Entertainment Corporation 
vs. Individual Entrepreneur Igbal Mamed Ogly); Ruling No. 09AP-33279/2022 
of the Ninth Commercial Court of Appeal of 19 July 2022 in case No. A40-
162262/2020 (Medtronic, Inc. vs. OOO V-D-M); Ruling No. 05AP-1199/2022 of 

the Fifth Commercial Court of Appeal of 1 April 2022 in case No. A51-
20464/2021 (MGA Entertainment, Inc. vs. Individual Entrepreneur Olga Bor-
isovna Savchenko), etc.

[5] Article 1360 of the Civil Code of the Russian Federation.

[6] Decree No. 3718-r of the Government of the Russian Federation of 31 De-
cember 2020 authorizing Pharmasintez Joint-Stock Company to use inven-
tions without the consent of patent holders in order to provide the Russian 
populace with pharmaceuticals with the international non-proprietary 
name Remdesivir.

[7] Resolution No. 506 of the Government of the Russian Federation of 29 March 
2022 “On Goods (Groups of Goods) in Relation to Which Certain Provisions of 
the Civil Code of the Russian Federation on the Protection of Exclusive 
Rights to Results of Intellectual Activity Expressed in Such Goods and Means 
of Individualization with Which Such Goods are Marked May Not Be Applied”.

[8] Order No. 1532 of the Ministry of Industry and Trade of the Russian Federa-
tion of 19 April 2022 “On the Approval of the List of Goods (Groups of Goods) 
in Relation to Which the Provisions of Subclause 6 of Article 1359 and Arti-
cle 1487 of the Civil Code of the Russian Federation Do Not Apply, Provided 
That the Rights Holders (Patent Holders) Put These Goods (Groups of Goods) 
into Circulation outside the Territory of the Russian Federation, and with 
Their Consent”.

I N T E L L E c T U a L  P r O P E r T Y

Issue 1 | March 2023 14

Fachliche Leitung:

Prof. Dr. 
Wilhelm Haarmann

Steuerkonferenz 
der deutschen 
Wirtschaft
vorm. HAARMANN Steuerkonferenz

27.–28.4.2023
Hotel Adlon Kempinski,
Berlin

Jetzt 
 anmelden!

Anmeldung und weitere Informationen 
unter: www.faz-konferenzen.de/
steuerkonferenz-der-deutschen-wirtschaft

Veranstalter:

Bundesverband der Steuerverant-
wortlichen in Unternehmen e.V.

Steuerinstitut der  deutschen 
 Wirtschaft e.V.

In Kooperation mit: Medienpartner:

Veranstalter:

Bundesverband der Steuerverant-
wortlichen in Unternehmen e.V.

Steuerinstitut der  deutschen 
 Wirtschaft e.V.

In Kooperation mit: Medienpartner:

Veranstalter:

Bundesverband der Steuerverant-
wortlichen in Unternehmen e.V.

Steuerinstitut der  deutschen 
 Wirtschaft e.V.

In Kooperation mit: Medienpartner:Veranstalter:

Bundesverband der Steuerverant-
wortlichen in Unternehmen e.V.

Steuerinstitut der  deutschen 
 Wirtschaft e.V.

In Kooperation mit: Medienpartner:

Veranstalter:

Bundesverband der Steuerverant-
wortlichen in Unternehmen e.V.

Steuerinstitut der  deutschen 
 Wirtschaft e.V.

In Kooperation mit: Medienpartner:

Veranstalter:

Bundesverband der Steuerverant-
wortlichen in Unternehmen e.V.

Steuerinstitut der  deutschen 
 Wirtschaft e.V.

In Kooperation mit: Medienpartner:

FA-KON_Steuer_Anzeigen.indd   6FA-KON_Steuer_Anzeigen.indd   6 20.02.2023   14:09:4520.02.2023   14:09:45

aDVErTISEMENT

http://www.businesslaw-magazine.com
http://www.faz-konferenzen.de/steuerkonferenz-der-deutschen-wirtschaft


ChatGPT and 
corporate 
investigations for 
attorneys 
Interview with Benjamin Kunde, CFE, 
Vice President – Investigations, 
Interfor | International 

In November 2020, exactly two years before the first release 
of the now-viral and ubiquitous artificial intelligence bot 
ChatGPT, Ben Kunde wrote in this publication about how 
AI is transforming the world of corporate investigations 
(“Wind of Change - Corporate Investigations weathering 
COVID-19 and AI” here.

In this issue, Thomas Wegerich invited Ben Kunde back to 
speak specifically about what effects ChatGPT will have on 

private investigators in their role as trusted advisors to law 
firms and in-house legal departments.

Business Law Magazine: ChatGPT is on everyone’s mind 
these days. What potential does it have to change the corpo-
rate intelligence industry as we know it?

Ben Kunde: ChatGPT, is an AI-powered language bot de-
veloped by OpenAI and, in my opinion, has the potential 
to revolutionize the field of corporate investigations. As 

Benjamin Kunde, 
INTERFOR | INTERNATIONAL, Atlanta
CFE, Executive Vice President - Investigations 

bkunde@interfor.international
www.interfor.internatiaonal

ChatGPT is not a panacea for corporate investigations. The model is not capable of making decisions or drawing conclusions on its own. It is a tool that can be used to 
assist investigators, but the final decision-making authority remains with human attorneys and investigators.
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you know, corporate investigations are often conducted to 
prevent and uncover fraud, embezzlement, and other fi-
nancial misconduct within a company. These investiga-
tions can be time-consuming and costly, and often require 
the use of multiple tools and techniques to gather and 
analyze information.

Along the same lines of what I mentioned in my article 
here two years ago, one of the main ways ChatGPT and 
other AI tools can change corporate investigations is by 
automating the process of data collection and analysis. 
The model can be trained to search through large amounts 
of data, such as emails, financial records, and social media 
posts, to identify relevant information. This can save in-
vestigators significant amounts of time and resources, as 
they no longer have to manually sift through data.

One application I find fascinating is that ChatGPT can 
also be used to analyze natural language data, such as 
emails and social media posts, to identify patterns and 
anomalies that may indicate financial misconduct. The 
model can be trained to recognize certain keywords and 
phrases that are commonly associated with fraud, such as 
“off the books” or “kickback”.

Additionally, ChatGPT can be used to identify connec-
tions between individuals and organizations, which can be 
valuable in uncovering complex schemes involving multi-
ple parties.

Private investigators can also use ChatGPT to generate 
leads by feeding it with the details of the case they are 
working on, and then asking for potential leads or people 

of interest. ChatGPT can then use its vast database and 
natural language processing capabilities to provide poten-
tial leads and relevant information to the investigator.

Business Law Magazine: It sounds like ChatGPT can real-
ly help process and analyze data after complex frauds have 
occurred. But what about fraud prevention and detection? 
Corporate investigators always highlight the importance of 
due diligence to shine a light on potential business partners 
and employees.

Ben Kunde: Another way ChatGPT can change corporate 
investigations is by providing real-time insights. With the 
ability to analyze large amounts of data quickly, ChatGPT 
can alert investigators to potential issues as they arise, 
rather than after the fact. This can enable companies to 
take action more quickly to address the problem and min-
imize the damage caused by the misconduct. ChatGPT 
can also be used for predictive analysis to identify poten-
tial patterns or behaviors of a subject that may help in 
solving a case.

Business Law Magazine: How could attorneys benefit 
from working with corporate investigators that utilize 
ChatGPT?

Ben Kunde: Private investigators and attorneys can use 
ChatGPT to assist in case preparation, information gath-
ering, document analysis, jury selection, predictive analy-
sis, and potentially even client communication.

For example, ChatGPT can be used to conduct research 
on potential witnesses, opposing parties, or legal issues 

related to the case. The insights provided by ChatGPT can 
help investigators and attorneys prepare more thoroughly 
for litigation.

ChatGPT can also help investigators and attorneys gather 
information relevant to the case. They can input specific 
queries or keywords to retrieve relevant information from 
a wide range of sources.

Further, ChatGPT could be utilized to analyze large 
amounts of documents quickly and accurately. This can 
help investigators and attorneys to identify relevant infor-
mation and trends in a case, including important evi-
dence.

In the US, attorneys could use ChatGPT and investigators 
to help with jury selection by inputting criteria for ideal 
jurors, and ChatGPT can generate profiles of potential ju-
rors that meet those criteria.

One interesting application that I believe will slowly make 
its way from customer service centers of large US compa-
nies to law firms could be the use of ChatGPT as a sort of 
initial help desk for clients.

This will obviously take some time to develop and will 
likely meet a lot of resistance, particularly in the context of 
“old-school” law firms in Germany, but attorneys could 
use ChatGPT to improve client communication by creat-
ing chatbots that can answer common questions or pro-
vide updates on a case. This can help to keep clients in-
formed and reduce the workload of the attorney.
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Business Law Magazine: What are some potential down-
sides and limitations of ChatGPT?

Ben Kunde: Despite the advantages I mentioned, it is im-
portant to note that ChatGPT is not a panacea for corpo-
rate investigations. The model is not capable of making 
decisions or drawing conclusions on its own. It is a tool 
that can be used to assist investigators, but the final deci-
sion-making authority remains with human attorneys and 
investigators. Additionally, ChatGPT is not immune to 
bias and errors, and it is important to ensure that the mod-
el is trained on a diverse and representative dataset to 
minimize these issues.

Some specific potential disadvantages to consider with re-
spect to AI tools in general and ChatGPT in particular are:

1.  Accuracy: Although ChatGPT is a powerful tool for 
analyzing and generating text, it is not always 100% 
accurate. In some cases, the information it provides 
may be inaccurate, incomplete, or biased.

2.  Dependence on technology: Overreliance on tech-
nology can also be a disadvantage for private investiga-
tors. Relying too heavily on ChatGPT could result in 
neglecting other important investigative skills such as 
conducting field work, building rapport with witness-
es, and analyzing data manually.

3.  Data privacy and security: Private investigators need 
to ensure that the information they input into 
ChatGPT, as well as the results it produces, are kept 
secure and confidential. As with any technology, there 

is always a risk of data breaches or leaks, which could 
compromise the integrity of the investigation.

4.  Legal issues: The use of ChatGPT could potentially 
raise legal issues if the investigator uses it to conduct 
surveillance, gather evidence, or interview witnesses 
without proper consent or authorization.

5.  Ethical concerns: Lastly, the use of ChatGPT by pri-
vate investigators could raise ethical concerns, par-
ticularly if it involves collecting and analyzing person-
al or sensitive data without the knowledge or consent 
of the individuals involved.

In conclusion, ChatGPT has the potential to revolutionize 
the field of corporate investigations. The model can auto-
mate data collection and analysis, provide real-time in-
sights, and improve the accuracy and reliability of investi-
gations. However, it is important to remember that 
ChatGPT is a tool to assist investigators and attorneys, not 
a replacement for them, and it should be used in conjunc-
tion with other techniques and tools to provide a compre-
hensive understanding of the situation.

Business Law Magazine: Thank you very much for your 
insights on a topic that will be of enormous interest in the 
future.  ß
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In a nutshell: 
Top trends in the 
field of compliance 
and internal 
investigations
By professionals for professionals

By Rolf Hünermann and Dr. Philip Schmidt 

A
s global players in the field of law we see 
several trends with growing relevance 
for the legal space in Germany from an interna-
tional perspective, and with regard to compliance 

and investigations.

Business Law Magazine – Lawyers' Top 5:

 ① Trend 1: Increasing complexity 
Overall, we have seen a rapid increase in the laws 
and sets of rules to be complied with, as well as the 
fields of regulation (e.g. Supply Chain Due Diligence 
Acts, Association Sanctions Laws, Taxonomy, EU 
Green Deal etc.). This results in a significantly 
higher level of complexity with regard to the matters 

to be managed by the competent organs and 
individuals – leading to an increasing demand for 
high-end compliance advice.

 ② Trend 2: ESG 
ESG has been a top trend, and has been broadly 
discussed in recent years. Many legislative activities 
are ongoing and will continue to shape the ESG 
landscape in Europe and beyond in the foreseeable 
future. We follow an integrated approach, and 
consider ESG aspects as integral parts of good 
corporate governance. The implications and 
treatment of ESG are highly dependent on the 
individual enterprise and the sector(s) it conducts 
business in. Based on a respective analysis and 

Dr. Philip Schmidt
McDermott Will & Emery, Frankfurt/Main
LLB, German Attorney-at-Law, Partner 

pschmidt@mwe.com
www.mwe.com

Rolf Hünermann
McDermott Will & Emery, Frankfurt/Main
German Attorney-at-Law, Partner 
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assessment, we usually implement ESG-related 
subjects directly in our clients’ compliance manage-
ment systems to ensure a consistent compliance and 
ESG culture.

 ③ Trend 3: Legal tech on the rise 
The role of legal tech has significantly increased in 
the last few years and will continue to do so. Only 
those legal advisers for whom the optimum usage of 
legal tech is a given and who have built up strong 
teams of legal tech experts will be able to provide 
their clients with cutting-edge legal advice in the 
most efficient best practice manner going forward. 
Besides providing tailor-made legal tech solutions to 
clients, we – inter alia – (i) use a number of specific 
applications when conducting internal investiga-

tions, (ii) provide clients with self-developed 
e-learning programs and training tools, and (iii) 
implement contract management tools that, e.g., 
centralize and simplify the ongoing adaptation of 
policies and guidelines in corporate organizations 
with regard to new legal developments. These tools 
enable more (cost-)efficient handling of typical 
high-risk areas in the corporate organization and 
significantly reduce the error-rate otherwise 
associated with them.

 ④ Trend 4: Reorganization of global supply chains 
Recent severe developments in the global landscape, 
such as the COVID-19 pandemic, the war between 

Russia and Ukraine, and the tensions between China 
and Taiwan/the US, have triggered a need for many 
global corporations to reorganize (or at least refine) 
their supply chains. This trend is being boosted 
further by certain pieces of legislation aiming to 
implement compliance/ESG-related duties with 
regard to the whole corporate suppy chain (e.g. the 
German Supply Chain Due Diligence Act and 
similar laws in France, the Netherlands etc.). As a 
consequence, there is an even stronger demand for 
legal advice in connection with supply chain 
management and its implementation in the compli-
ance organization than ever before.

 ⑤ Trend 5: Increasing demand for interdisciplinary and global 
cross-border capabilities 
Against the background of Trends 1 through 4 
above, international clients are showing even 
stronger demand to receive excellent compliance 
advice seamlessly from one source. Global supply 
chains, operations and data usage require strong and 
interacting cross-border capabilities. This also 
applies with regard to internal investigations, with 
the special feature that our legal teams are often 
supplemented with interdisciplinary experts (e.g., 
forensic/tech experts; tax/accounting specialists etc.) 
to ensure the best possible and most straightforward 
investigation process.  ß
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In a nutshell: 
Insights 
from leading 
practitioners
From practice in practice

By Michael Winkler

I
f you asked me for the current top five issues in my 
work, my immediate response would be “people and 
culture” times five. But on second thought, I would like 
to be a little bit more specific and focus on my in-house 

experience.

Business Law Magazine – Inhouse Top 5:

 ① People 
Managing and maintaining our legal teams remains 
a challenge. The labor market for lawyers is – at least 
in Germany – very favourable. There are many more 
opportunities out there than before and people are 
becoming more flexible. So retaining your talents 
and adding new employees requires more attention 
than in the past few years. Attracting, motivating 
and retaining our staff is of tantamount importance 
– and is the solution for most of the other Top 5 
issues. This goes hand in hand with the next issue.

 ② New work / culture 
It is a given that our daily working routines have 
changed due to the pandemic. But in my view, we 
still have to get into the – often cited – “new work”. 
There are many models and every law firm and 
company is developing its own solutions. But in the 
end teams have to find new ways of cooperating 
themselves – before the pandemic it was mostly 
office work, during the pandemic it was mostly 
working from home. But how to make new hybrid 
approaches really work and how to avoid people 
working in their own “lanes” too much remains still 

Michael Winkler
TRATON SE, Munich
Associate General Counsel, Legal/Corporate,  
Finance & Digitalization 
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a challenge. Creating social bonds between teams is 
more crucial than ever, both for daily work and also 
for maintaining real teams. And finally, this also 
contributes to the retention of team members. We 
have to “join the dots” between individual team 
members and individual tasks, responsibilities and 
projects, and once again this requires more attention 
than before.

 ③ ESG 
This is the next “buzz word” – but the impact of 
increased regulatory activities in this field is also 
adding to the workload of our legal teams. The topic 
in itself covers many areas and many functions in a 
company. Cross-departmental collaboration is 
required to tackle this challenge in an effective way 
and is also the big upside of this issue. Additionally, 
our legal teams have to identify regulatory require-
ments as they evolve and integrate them into the 
corporate governance of our companies (the latest 
example was the update of the German Corporate 
Governance Codex). 

 ④ Processes 
Is there any light at the end of the tunnel when the 
workload keeps growing? I would be positive about 
this question and argue that we have to standardize 
those topics which have become part of the daily 
routine over the last years. If ESG is one of the new 
priorities, other topics will have to be de-prioritized. 
In my humble view, we as lawyers still tend to be too 
much drawn to the individual case. Constantly 
reviewing all tasks and topics in a legal team is a 

must – agreeing on the main topics, prioritizing 
tasks and allocating the workload should be a 
permanent part of discussions in a legal team. And 
this is a continuous process, not just an agenda item 
ticked off once-a-year.

 ⑤ Tools & technology 
Naturally, such a list cannot be complete without 
“legal tech”. But after ten years of watching and 
working on that topic I can only say there is no 
standard solution and no “plug&play”. Legal tech 
means that we have to know what we need and for 
which processes in our team. And then we have to 
work on it continuously – and once a tool has been 
established, we have to use it (lawyers are good at 
arguing for exceptions …).

So the good news is there is still plenty to do and achieve 
in 2023 and beyond. ß
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