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Dear Readers,
Energy prices are skyrocketing in Europe as a result
of Russia's war of aggression against Ukraine.
Dr. Maximilian Uebeleisen, Dr. Simon Groneberg
und Constanze Götz have prepared an overview of
the emergency measures set out in the EU Regulation. They provide a first indication of how the
German legislator currently envisages dealing with
this topic.
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Executives who do not comply with federal
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The lack of Diversity, Equity and Inclusion (DEI) in
the legal market is obvious. In our ACC column
Kimberly Nuzum, Stacey van Hooven and Simon
Zingler demand a change of mindset in order to
improve the situation for the better.
"Bring your true self to work" – this is how Dr. Jens
Ortmanns, Managing Partner Germany and
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Emergency legal
measure in the
energy sector
The introduction of price caps and
windfall taxes in the EU and
their implementation in Germany
By Dr. Maximilian Uiebeleisen, Dr. Simon Groneberg
and Constanze Götz

In view of their contribution to reducing and mitigating the harmful effects of the energy crisis for households and companies with the objective of protecting the
internal market and preventing the risk of further fragmentation the European emergency measures are reasonably legitimated.

O

n 6 October 2022, the European Council formally
adopted the Council Regulation (EU) 2022/1854 on
an Emergency Intervention to Address High Energy
Prices ("Regulation"). The Regulation is a response
to high energy prices in Europe caused by the Russian war
against Ukraine. The war has led to a shortage in the supply

of gas and oil, resulting in very high gas and oil prices
across Europe, which in turn have led to historically high
electricity prices: As an example, one megawatt hour was
traded at the Leipzig Energy Exchange EEX in September
of this year at more than €340/MWh which is an increase of
more than 250% compared to August 2021.
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Against this background, the Regulation aims at reducing
the cost of electricity for consumers and at ensuring security of supply for the upcoming winter by way of the following key emergency measures:

the Eurozone and a decline in economic growth in the EU.
These measures shall be co-financed by skimming (crisis-related) high profits from electricity producers and
companies operating in the fossil fuel sector.

• reducing electricity consumption,
• introducing a price cap on market revenues that cer-

With the reduction and finally the stop of gas supplies from
Russia, gas prices in Europe and Germany have risen dramatically. Electricity prices have also risen significantly
since June 2022. The background to this is the current principle of price setting on the electricity market, according to
which the most expensive power plant needed to meet demand at any given time sets the price for all suppliers on the
market (so-called "merit-order principle"). Gas-fired power plants currently often set the price as the most expensive
power plants. As a result, due to the gas shortage, the current high gas prices also result in very high electricity prices
and thus very high margins for operators of lower-cost generation technologies, the so-called "inframarginal producers". A similar effect applies to companies in the fossil fuel
sector which receive surplus profits due to the unforeseen
circumstances in the commodities market.

tain so-called infra-marginal producers receive from
the generation of electricity due to the meritorder principle and redistribution to final electricity
customers, and
• a temporary solidarity contribution on excess profits
generated from activities in the oil, gas, coal and refinery sectors.
In this article we provide an overview of the emergency
measures set out in the Regulation, focusing in particular
on the introduction of the revenue cap and the solidarity
contribution, and a first indication of how German legislators currently envisage implementing these measures in
Germany.

Background
In response to the ongoing political and economic fallout
caused by the Russian invasion of Ukraine, the EU has already adopted a number of measures in the past months
aimed at strengthening the EU's energy independence, the
joint procurement of gas, and gas storage facilities in the
EU. Regulation is now focusing on measures to curb energy
prices for end-consumers because the increase in energy
prices is substantially contributing to general inflation in
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The Regulation is based on Article 122 (1) TFEU, enabling
the Council to implement measures if serious difficulties
arise in the supply of certain goods, especially in the energy
sector.

Reducing electricity consumption
The Regulation stipulates that the EU Member States shall
implement measures to reduce their total monthly gross
electricity consumption by 10% compared to the average
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gross electricity consumption in the corresponding months
of the reference period (i.e., 1 November to 31 March in the
last five consecutive years, starting with the period starting
from 1 November 2017 to 31 March 2018). In addition, the
EU Member States shall also reduce their gross electricity
consumption during the identified peak hours by at least
5%. This reduction during peak hours aims to contribute to
reduced fuel consumption and to a smoother repartition of
demand across hours, impacting hourly market prices.
EU Member States are basically free to choose und implement their respective measures to achieve the goals set in
the Regulation. Possible measures to reduce gross electricity consumption may include national awareness-raising
campaigns, publishing targeted information on the forecasted situation in the electricity system, regulatory measures limiting non-essential energy consumption, and targeted incentives to reduce electricity consumption.

Revenue cap for inframarginal electricity
generators
The Regulation has also introduced a price cap of €180/
MWh as a temporary revenue cap for "inframarginal" electricity generators, i.e., for electricity generation technologies that deliver electricity to the grid at a cost below the
price level set by the more expensive "marginal" generators.
This applies in particular to electricity generators from renewable energy sources, hydropower, nuclear energy, and
also to energy generated from waste and peat or from lignite. These inframarginal generators have achieved extraordinary revenues at relatively stable operating costs,
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while gas generators have driven up the wholesale electricity price due to the merit-order effect.
Revenues exceeding the cap of €180/MWh will be collected
on or after transaction settlement and be redirected to finance measures in support of final electricity customers,
such as households and small and medium-sized enterprises exposed to high electricity prices.

The revenue cap will apply from 1 December 2022 to 30
June 2023 and will cover both electricity traded on the energy markets as well as electricity traded bilaterally (OTC).
A review of this measure shall be made by 30 April 2023.
The measure may be prolonged or adjusted, should this be
deemed necessary due to the economic circumstances.

Revenue cap for low-cost power generation
The solidarity contribution

The
precise measures
to redistribute
will beexceptional profits as high gas prices have driven up
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been making
taken
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benuclear,
collected.
ments with activities in the crude petroleum, natural gas,
coal and
refinery sectors
amounting to
of the tax base.
Any revenue above this level will be collected by the Member State
governments
and redirected
to 33%
energy
consumers to alleviate the impact of high energy prices.
According to the European Council, the solidarity contri-

The idea of the solidarity contribution is to assess the taxable profits, as determined under national tax rules, in the
four fiscal years starting on or after 1 January 2018 and to
compare them to the taxable profits of 2022/2023. If this
comparison shows that the profits have increased more
than 20%, the solidarity contribution has to be paid. Only
profits made in 2022 and/or 2023 shall be subject to the
solidarity contribution.
The solidarity contribution shall only be used for specific
purposes which are further specified in the Regulation, i.e.,
financial support measures to

HOW
THE REMUNERATION
How
doesDOES
the remuneration
limit work?LIMIT WORK?
Electricity price EUR/MWh

Revenues

bution is an appropriate means to tackle surplus profits in
the event of unforeseen circumstances. Similar to the inframarginal generators, companies active in the fossil fuel sector have experienced a significant increase in revenues due
to the energy crisis. These profits would not have been
achievable in a normal market situation.

Member States will be able to collect an
estimate of up to €117 billion on an
annual basis

• final energy customers, and in particular vulnerable

Used for end-users to help
bring down energy bills

Remuneration cap

Profits
Marginal production costs

households, to mitigate the effects of high energy prices;
• help reduce energy consumption;
• support companies in energy intensive industries; and
• develop the energy autonomy of the EU.

Implementation in Germany
The German Government is currently working on the implementation of the Regulation. Initial conceptional ideas
have recently become public, which are quite far-reaching

Source: EU Commission, Fact Sheet – Emergency Intervention, dated 14 September 2022, see here.

EXAMPLES OF HOW MEMBER STATES CAN USE THESE REVENUES:
Issue 4 | November 2022
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and which go beyond even the proposed measures at EU
level:

• The Government is considering differentiating the
price cap for the different inframarginal electricity
generators and lowering the cap below the cap of €180/
MWh. The settlement is to be based on fed-in generation quantities and the variable costs are to be determined on a technology and plant-specific basis. For
renewable energy plants in particular, this shall mean,
according to the first conceptual ideas that have been
published, that reference costs will be considered to be
the applicable tariff per plant (as determined under the
German Renewable Energies Act – "EEG") and that an
additional buffer of €30/MWh shall apply (or at a level
of €100/MWh if there is no applicable tariff for the respective plant).

• For the "collection" of the revenue cap and the financial support of German end customers the established
market processes of the EEG levy system shall be used.
Under this system, the EEG levy was collected from
end customers to finance the subsidised renewable energies. The EEG levy system has been abandoned as of
1 July 2022, but shall now be used in "reverse order" to
collect surplus profits above the capped revenues from
the plant operators and pass these on via the utilities to
the end customers.

• The start date for the revenue cap is envisaged to be 1
December 2022, in line with the Regulation. Furthermore, the Government considers as a "potential option" to introduce the price cap for spot marketed
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power with retroactive effect from 1 March 2022; this
option has, however, been subject to immediate and
fierce criticism by all industry associations based on
the German constitutional principle of trust which
prohibits retroactive cuts in EEG tariffs. As a consequence, and differently from other markets in the EU
(e.g., Italy and Spain), the German government has
never changed EEG tariffs with retroactive effect so
far. This has been considered by renewables investors
and developers alike as a significant advantage of the
German renewables market. The introduction of a retroactive cut would lead to a loss of trust in the stability
of the regulatory landscape in Germany and a devaluation of the German renewables market, and therefore
should therefore not be adopted.
The German Ministry for Economic Affairs and Climate
Protection has not published an official implementation
bill yet. Apparently, the Government plans to agree on the
new measures in cabinet on 18 November and to finally
adopt the measures on 16 December.

Conclusion and outlook
The emergency measures set out in the Regulation are of an
exceptional and temporary nature and will have a massive
impact on electricity generators and companies operating
in the fossil fuel sector, and are therefore subject to very
strict legal requirements. In view of their contribution to
reducing and mitigating the harmful effects of the energy
crisis for households and companies with the objective of
protecting the internal market and preventing the risk of
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further fragmentation, however, the European emergency
measures are reasonably legitimate.
Legal concerns, however, may arise with regard to the envisaged national implementation of these measures. It remains to be seen whether the measures currently planned
by the German Government will actually be implemented
or whether they will still be changed. In particular with regard to any retroactive effect of the revenues cap, there remain concerns about its constitutional permissibility, so
that it does not seem unlikely that this will be still be
changed. Other issues, such as dealing with different marketplaces (futures market, OTC trade, etc.) or different
contracts, also still seem to be unresolved at the moment.
Even apart from certain legal doubts or outstanding issues,
the package of emergency measures as a whole is very ambitious. This applies in particular to the short time in which
the measures are to be implemented (by 1 December 2022)
and the complexity of the processes. If the German implementation of the revenue cap actually uses the former EEG
levy system, this would mean that almost all market participants in the energy market would be involved in new processes. It certainly takes a fair degree of optimism to assume that this implementation will work smoothly as of 1
December 2022.
Following the much criticized and now rejected gas price
levy (Gaspreisumlage), hope remains that the German government will implement a reliable and well thoughtthrough legal instrument this time. ß

6

A C C C o lu m n

Advancing DEI
in Europe
A change of mindset and a new
road map are needed
By Kimberly Nuzum, Stacey van Hooven and Simon Zinger

Kimberly Nuzum
Publicis Groupe, Paris
Chief Compliance Officer, Deputy General Counsel,
Board Member of ACC Europe

europe@accglobal.com
www.publicis.com

Stacey van Hooven
Essity GmbH, Munich
Vice President and General Counsel

europe@accglobal.com
www.essity.de

Simon Zinger
Entain plc, Gibraltar
Group General Counsel

europe@accglobal.com
www.entaingroup.com

Issue 4 | November 2022

W

e know inequities exist everywhere, including in
Europe. So, what does this mean for diversity,
equity, and inclusion (DEI)? It means that a
global approach to DEI programs will not always work. The principles of equity and inclusion should
be universal, but the messaging and tools for implementation and engagement must be tailored to Europe. The following article will outline the six most common myths we
have encountered that currently limit the thinking around
DEI in Europe, and specific “DEI Accelerators” to break
through these myths towards real change in the region.

Myth busting: Overcoming stumbling
blocks to successful DEI programs in
Europe

By contrast, more than half in Greece (63%) and Italy
(53%) say that growing diversity makes their country a
worse place to live. Roughly four-in-ten Hungarians
(41%) and Poles (40%) agree. Given these statistics, raising awareness of why diversity and inclusion matter within one’s company within Europe can be a challenge.

Myth 2: We don’t have “those problems” here
“Those problems” are the history of slavery and the resulting institutionalized racism that even today leads to the
murder of people like George Floyd in broad daylight. For
many in Europe, slavery and its tragic legacies are horrific
and wrong, but they are a uniquely American problem.
One that endures across the Atlantic and that well explains
American companies’ push for DEI, but has little or no
applicability in Europe.

Myth 1: Problem? What problem?
In Europe, it is not a given that a lack of diversity in the
workplace is a problem. For many of those in the European power structure, a lack of diversity is simply a reflection
of the society and the education system which may change
over time.

"Black people in the EU face unacceptable
difficulties in simply finding somewhere
to live or getting a decent job because of
their skin color."

In fact, the most common view among 10 European countries surveyed is that cultural diversity is neither a plus nor
a minus in terms of quality of life (see here). In no nation
does a majority say increasing diversity is a positive for
their country. At most, roughly a third in Sweden (36%),
the United Kingdom (33%), and Spain (31%) describe
growing racial, ethnic, and national diversity in favorable
terms.

In her book African Europeans: An Untold History, Olivette
Otele calls this attitude in Europe as the “un-remembering” of Europe’s involvement in human trafficking. It is a
dangerous attitude because it allows Europeans to claim a
cultural superiority and find little need to act to address
problems of racism or discrimination based on skin color.
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While no one would say that the role of the United States
and Europe in the slave trade and its implications were
identical, we can be sure that there are enduring inequities
and biases stemming from slavery and colonialism that
limit the opportunities of non-white people in Europe.

These lived experiences of minorities in Europe may explain why the Black Lives Matters (BLM) movement sparked
protests in Europe. The European protests differed in
scope in that they ignited a myriad of domestic debates
about post colonialism, violence against ethnic minorities,
gender inequality, religious discrimination, racism, and
the growth of the radical right in European countries.
Many of these themes overlap with those in the United
States, but the history of colonialism, immigration, and
the emphasis on country of origin are uniquely European.
Whatever their distinction from BLM protests in the United States, the same call to action did not arrive on the
doorsteps of European companies and in-house legal departments.
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The European Union Agency for Fundamental Rights has recognized in a report (see here) that “[p]ersisting widespread
discrimination, intolerance and hatred across the EU
threatens to marginalize and alienate many minority
group members.” North Africans (45%) and Sub-Saharan
Africans (39%) were particularly affected. Discrimination
was greatest when it came to looking for work (29%). Another report (see here) found “Black people in the EU face
unacceptable difficulties in simply finding somewhere to
live or getting a decent job because of their skin color.”

Diversity, equity, and inclusion (DEI): Labor laws across Europe may restrict what a DEI program may seek to implement in the form of targets or quotes, and the
principle of non-discrimination may prevent the introduction of measures designed to favor diversity in the workplace.

In most cases, we do not need a movement to tell us that
inequity exists in our profession in Europe, all we need to
do is look at and experience our own in-house departments to see that dominant populations continue to dominate. The reality of our professional environments means
that leadership should take a more curious and realistic
view of societal issues and their business consequences, as
well as assess its current strategy concerning DEI. The
Diversity, Equity and Inclusion Maturity Model from ACC can
help legal departments to benchmark the maturity of their
efforts in this area.
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Accelerator for European DEI program: Awareness
First, education about current inequities in Europe is key.
Additionally, expanded understanding through the sharing of personal experiences of European colleagues is critical to accelerating awareness. Inequities cannot be eliminated by the education and sharing of personal stories
alone, but these tools can help to raise awareness in a way
that limits the negative effects of inequality on our workplaces.
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Education
In 2020, the European Union Commission’s Anti-Racism
Action Plan emphasized that “[d]iscrimination on the
grounds of racial or ethnic origin is prohibited in the European Union (EU). Yet such discrimination persists in
our society. It is not enough to be against racism. We have
to be active against it.” The EU Parliament provides numerous statistics (see here) that illuminate the discrimination that already exists in Europe. These statistics are compelling and may open some minds to the lived experiences
of others.
Listen to the personal experience of colleagues. During
DEI sessions over the past year, several of our European
colleagues have shared — many for the first time — their
experiences of being a social or ethnic minority in our legal profession. We have heard from gay men who had to
lie about personal lives and remain silent during anti-gay
jokes just to fit in at work. We have heard from non-white
European women who are presumed always to be from
somewhere outside of Europe and never from their European country of birth. We have heard from others in minority groups who said that they are just now learning to
recognize the negative impact that societal views of minorities have had on them and their self-worth.
Creating listening opportunities in safe settings can help
others in Europe tangibly understand that there are problems to be addressed, and they are very close to home (or
the office).

Myth 3: Each country in Europe is different, so it is
impossible to plan for diversity everywhere in Europe
While it is true that Europe is made up of many different
countries and cultures, an insistence that DEI programs
must be entirely localized could be hiding an insidious
problem that will tank any DEI program — a lack of commitment to the fundamental principles needed to make
DEI successful.
Those fundamentals include acknowledging that not
everyone comes from the same starting point, discrimination exists, our cultures and institutions are not blind to
our differences, and that it is the right thing to do for humanity and for business to have workplaces that are inclusive and diverse.

"Implementation of any DEI program will
require a set of priorities, actions, and
defined timelines."
There are 44 countries in Europe. If we fall into the trap of
believing that DEI in Europe can only be local to each
country, then we may end up with a multitude of homegrown programs that defend the interests of the dominant
groups and never embrace the fundamentals needed to
make our profession and industries more equitable.

focuses on age discrimination or gender discrimination,
be wary. Focusing on certain local aspects of inequity likely are worthy critical causes, but they do not explain why a
local program for a European country should not be built
around broader DEI fundamentals that would result in
helping people of color, immigrants, and those economically disadvantaged.

Accelerators for European DEI programs:
Consensus and fundamentals
Building consensus on goals and objectives
To be effective and represent objectives that are relevant to
local operations, a global program needs to be structured
to incorporate challenges that are locally relevant. This
does not mean that an overall set of principles or ambitions needs to be different depending on jurisdiction. The
point is that once a set of principles is accepted, care needs
to be taken for how local employees and leaders, on whom
you might depend for your program’s success, are introduced to it, and see it as relevant in solving local DEI
challenges.
To understand local challenges, it is recommended that
time is spent by the global team implementing the wider
program to understand how local historical, societal, cultural, and potentially industry-specific factors might impact the success (or failure) of the global program. Once
this is understood, including local management in goals
and objectives will become a more collaborative process.

If you hear that a country in Europe does not have “those
problems” and so needs a local program that primarily
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Understanding how to meet your objective
While the general objectives of an existing DEI program
may be widely similar, the processes and tools for reaching
the objective may be different across countries. Implementating any program will require a set of priorities, actions, and defined timelines. Actions that were considered
and introduced in one country may not help to successfully attain similar objectives in another. As explained above,
once consensus is achieved on overall and local objectives,
it is recommended that a plan is created to reflect timelines, specific action items, and action owners.

Myth 4: We don’t have the data. We can’t collect the data. So,
there is nothing we can do on DEI
Data challenges are quickly put forward in Europe as glaring red stop signs that are insurmountable hurdles to
meaningful DEI programs. For some, their message is
clear: Europe is not the United States, and European data
protection laws are important, so it is too bad they frustrate plans for broad DEI initiatives.
For others, data collection challenges might be a convenient excuse, and for others, there may be a real nervousness about crossing lines drawn by data protection authorities. Admittedly, collecting DEI relevant data can be challenging when employees live and work in different European countries with different rules (see here). But it is not
true that it is impossible to make progress on meaningful
DEI and comply with data protection laws at the same
time. In fact, it is even possible to collect and use some
data to help identify and measure DEI priorities provided
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that data protection laws are understood and followed
carefully.
As part of building a targeted DEI program, companies
first need to measure their starting point. In other words,
how diverse are we as a company, really? An effective way
to do this is through employee surveys. In addition to national laws, all member states of the European Union are
subject to the GDPR. According to Article 9, both of the
following are prohibited: processing of personal data revealing racial or ethnic origin … or data concerning a
natural person's race, ethnicity, sex life, or sexual orientation, among other restrictions.
But there are some important exceptions to this principle.
One of which is when the data subject has given explicit
consent to the processing of the personal data for one or
more specified purposes.

Accelerator for European DEI Programs: Using data
Voluntary disclosure
One way to obtain the data important to DEI measuring
and targeting is to ask employees to voluntarily share personal data about themselves, such as religious affiliation,
ethnicity, national origin, sexual orientation, and gender
identity to help drive diversity goals within their company,
while at the same time being transparent about how the
data will be used and for how long it will be held.
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Diversity surveys
Although GDPR and national privacy laws restrict the
processing of personal data, diversity surveys are indeed
possible. To increase the participation rate and, in particular, to avoid violating data protection law, surveys should
be anonymized and voluntary.
A diversity survey is a good starting point because it helps
a company to understand the employee’s thoughts on the
topic. Instead of asking questions about the employee’s
identity, such as “Are you a member of a minority group or
LGBTQ?,” it would be helpful to ask questions that illustrate how the employee’s identity is impacted at the workplace, such as “Have you experienced bullying because of
your sexual orientation or ethnicity?” Understanding the
employees as a first step will help to establish a foundation
for putting the right initiatives in place.
Conducting the survey (or surveys) will also help build
trust by creating a workplace where people feel safe to express themselves freely. But keep in mind that if your company has conducted surveys in the past but these failed to
result in meaningful action, building that trust around the
survey will be difficult. Extra work needs to be developed
to ensure surveys are culturally sensitive. Therefore, it may
be necessary to make local adaptations to the survey. Before sending it out, it is wise to get feedback from country
representatives on the questions to be asked.
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Myth 5: We need to fix gender before we focus on other
aspects of DEI
Many European nations have taken steps to make the corporate world more gender-diverse. Some even require a
certain percentage of corporate board seats to be filled by
women (see here). France, Germany, Italy, Spain, the Netherlands, Greece, and Belgium, among others, all have imposed requirements for boardroom positions for women.
As of early 2020 in France, more than 40% of board seats
were filled by women (see here). Norway and the United
Kingdom also have significant portions of board seats
filled by women (see here).

For many humans, their gender identity cannot be separated and addressed in complete isolation from their other
identities, which may result in discrimination. Therefore,
gender equality efforts that do not recognize the challenges of people of color, religious and ethnic minorities, and
sexual orientation and gender identity, are ultimately for
the benefit of women in Europe who belong to dominant
identities. Also, as mentioned previously, the fundamental
principles of DEI programs can simultaneously improve
the lives and opportunities of people of many different
identities in Europe without calling out one identity as the
priority.

Accelerator for European DEI programs: Inclusive scope
This is not true for all European countries, however, and
some have been slow to make headway on gender equality.
For example, in a comparison of 100 Italian, Greek and
Spanish companies, only 21 companies have a gender-balanced board, and only seven companies have gender-balanced executive teams (see here).

"Trainings addressing bias should cover all
areas of bias, e.g., gender, age, race,
ethnicity, and sexual orientation."

Engage with and listen to local employees
Successfully achieving an inclusive scope for your DEI
program and specific action items will often depend on
the support and initiative of local leadership and the participation of local employees. Much like the process for
planning to enlist the support of local management, local
employees should understand what issues are on their
minds and what is holding them back. This will enable
them to influence the goals and objectives of the program,
along with how the company intends to achieve results.

France, people are citizens first, all other identities come
second.
For some, it may be heart-warming to promote that we are
all the same and only our humanity matters, but it tramples the experiences of many people whose identities are
visually evident and therefore always present whether due
to skin color, religious markings, or non-conforming gender norms. Claiming that we are all the same typically is
the story of the dominant party who has less perceived
interest in highlighting the differences and inequities of
society. As Otele writes in her book, emphasizing our
sameness, at the exclusion of considering our differences,
is itself an act of domination.
Case study research in a Germany-headquartered multinational found that a lack of diversity among the “global
elite” management made it more difficult for them to appreciate cultural differences in its UK offices (see here).
This evidenced the potential barrier to diversity posed by
senior-level management and its ability to connect with
local workforces. As a result, employees found it difficult
to voice their concerns.

Accelerator for European DEI Programs: Training
Bias awareness training

Clearly, there is work to be done to improve gender equality, but does this mean the DEI programs in Europe should
focus only on gender equality? No.
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Myth 6: We don’t see differences. We only see people or
citizens
It can be frequently heard from the existing European
power structures that they do not see differences in people, only their humanity — or in some cases, such as
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Trainings addressing bias should cover all areas of bias,
e.g., gender, age, race, ethnicity, and sexual orientation.
Allow for flexibility for local mandates and culture and
take local laws into account, e.g., in Germany, Spain, Belgium, and France, where harassment is criminalized.
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These trainings can show us how even the best intended
individuals can block DEI progress due to their own biases.
A key aspect of any DEI program success will be training,
and you will need to consider whether some formal or
informal approval might be required from a works council
or employee representative group. Typically speaking, a
mandatory training regime or a program that risks being
seen as changing the key characteristics of the workplace
will need to be discussed. Keep in mind that if you plan to
change hiring practices or introduce new elements of how
employees are assessed or rewarded, this might be the catalyst for such discussions.

Myth 7: Everyone knows that DEI programs are really for the
United States
A commonly held belief by many is that DEI programs are
really for US operations and employees. This belief likely
stems from many of the themes already highlighted in this
article, including that racism is a particularly American
problem, as well as that American employees, not European ones, expect their company leadership to be proactive
addressing issues of inequality.
The belief may also be connected to the issue of corporate
liability . In the wake of "Black Lives Matter" protests over
racial inequality, companies including Oracle, Facebook,
Qualcomm, Norton LifeLock, Gap, and Danaher were hit
by racial board diversity-related lawsuits whereby it was
alleged in each of the cases that the company's board of
directors violated their fiduciary duties by their inaction
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on diversity issues, abuse of control, unjust enrichment,
and also violation of Section 14(a) of the Securities and
Exchange Act of 1934 in the United States. While the potential financial impact of such litigation should not be
underestimated, there are other driving forces, as we have
elaborated on in this article, for striving to achieve diversity, equity, and inclusion in a company besides mitigating
liability and financial risks.

agement will be led by management-level working committees and/or groups.

Consider local legislation and labor practices

Accelerator for European DEI programs: Governance

Local legislation will be a key factor in telling organizations not only how far their approach can go in terms of
promoting diversity and inclusion, but equally whether
any local legislation needs to be considered before the program can even be introduced. Aside from considering
workers’ rights, labor laws across Europe may restrict
what a DEI program may seek to implement in the form of
targets or quotes, and the principle of non-discrimination
may prevent the introduction of measures designed to favor diversity in the workplace.

Create a governance framework

A new road map

Consideration should be given to how to involve European leadership not only from the perspective of enabling
role models to sponsor the program locally, but also to
make sure that your program has the necessary buy-in
from the corporate approval standpoint.

Instead of addressing inequity and diversity within the
European context, many C-suites in the United States and
Europe believe they can tick the box by exporting their US
DEI model to Europe. A change of mindset and a new
road map is needed to ensure the success of these programs across Europe. ß

It is important to combat the perception that DEI programs only matter for the United States and instead to
create a governance and legal framework that actively incorporates and taps into local leadership and knowledge.

The formality of program approval will largely depend on
internal governance practices and the desire for formal
corporate oversight. European companies will have a variety of options ranging from management committees to
more formal board or supervisory committees to consider. It may be helpful to ensure that oversight of the wider
program is offered to the highest level of supervision,
where key performance indicators (KPIs) and progress
can be reported, but actual program execution and man-
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CISOs beware:
The government
is watching
© Frank Täubel – stock.adobe.com

Executives who do not comply with
federal cybersecurity regulations can
and will be prosecuted
By Don Aviv

Being at the top of a company’s executive structure can be the culmination of a career and an attractive place to be. Being in the cross-hairs of the U.S. government,
less so.

U

ber’s former Chief of Security in the U.S., Joe Sullivan, was recently convicted by a federal jury for
obstructing a government investigation and for the
concealment of a felony from the Federal Trade
Commission (FTC).

Don Aviv
INTERFOR | INTERNATIONAL, New York
CPP, PSP, PCI, President

daviv@interfor.international
www.interforinternational.com
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The trial was widely followed due to Uber’s high profile.
But it was followed in particular by Chief Information Security Officers (CISOs) across the world, including in
Germany, as it is the first time a company executive has
faced criminal prosecution regarding a data breach.
For many CISOs, Sullivan’s conviction sets a frightening
precedent. To be held responsible for the cybersecurity
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policy of an entire company is a heavy burden. The U.S.
government, on the other hand, considers the conviction a
win and wants to send a clear message to the corporate
world: Executives who do not comply with federal cybersecurity regulations can and will be prosecuted.

Multiple data breaches
In 2014, Uber's database was breached and the incident
was reported to the U.S. FTC. Even though it happened
before Sullivan joined the company, the federal investigation continued into 2015. It was Sullivan who withheld
information during the investigation.
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In 2016, hackers broke into the Uber database and stole
millions of user records and driver’s license numbers. As
Chief of Security, Sullivan attempted to negotiate with the
hackers, which culminated in a payoff of $100,000 in Bitcoin and a non-disclosure agreement (NDA) signed by the
hackers. The latter was a crucial point for prosecutors,
who argued that Sullivan intended to cover up and conceal the entire incident.

"CISOs will demand that CEOs, CFOs, and
other C-suite executives also be on the
line for major security decisions."
Sullivan allegedly listed the payoff as part of the company’s
bug bounty program, a program many companies utilize,
offering cash prizes to white hat hackers who find bugs in
their software. Thus, Sullivan hid the true expense.
However, according to his legal team, Sullivan consulted
with Uber’s former CEO, Travis Kalanick, and concluded
that he did not need to report the incident. (Travis Kalanick later was forced to resign due to scandalous reports
about the way he ran the company.)
The breach came to light in 2017, when Dara Khosrowshahi took the helm as the company’s new CEO and initiated a general housecleaning.

tive steps to improve its security practices, even after being
put on notice. Because of these poor practices, Drizly, an
alcohol delivery service owned by Uber, was hacked, resulting in the data of 2.5 million users being stolen.
Sullivan (and Uber) are not the only cases of individuals
or organizations trying to cover up data breaches, and
who are facing scrutiny by the authorities.
Another example of this is the online retailer Shein, which
misled its customers about updating their passwords. A
data breach compromised a number of user passwords,
and as opposed to sharing this information the company
forced password resets on those victimized and claimed it
was because they had not updated their passwords in over
365 days.

Sullivan’s conviction showcases the U.S. federal government’s tough new stance on cybersecurity regulation enforcement. Much like the enforcement of the Foreign Corrupt Practices Act (FCPA), the conviction also highlights
how senior executives of U.S. companies (including ones
with locations in Europe) are personally on the hook for
the policies of a corporation, even if they didn’t directly
break the rules themselves.
Likely outcomes of Sullivan’s conviction include:

• More CISOs will negotiate personal liability insurance
into their employee contracts.

As a result of not being forthright and truthful with its
customers, Shein was forced to sign an assurance agreement. For the next five years as part of this agreement the
company will need to update the state of New York on its
security practices.

• CISOs will demand that CEOs, CFOs, and other
C-suite executives also be on the line for major security decisions.

• More whistleblowers (like this Twitter case) may come
This article states, "While New Yorkers were shopping for
the latest trends on Shein and Romwe, their personal data
was stolen and Zoetop tried to cover it up," says Attorney
General Letitia James, referring to Shein's former parent
company. "Failing to protect consumers' personal data and
lying about it is not trendy."

Things have been slow to change however, as recently
Uber was fined by the FTC as a result of not taking proac-
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What does Sullivan’s conviction mean for
the cybersecurity industry in the U.S. and
Europe?
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out of the woodwork given the increased personal liability involved in major cybersecurity decisions.

The experts weigh in
Experts believe Sullivan’s verdict could affect the cybersecurity world, and the security space in general. CISOs
having to worry about being prosecuted by state and federal authorities could impact their performance, and this

14

C y b e r S ecu r ity

ADVERTISEMENT

could, in the longer term, impact who will choose to work
in this position.

Inhouse Matters:

It is important to note that Sullivan was convicted for
attempting to cover up the breach. Breaches will happen,
and we operate under the assumption that CISOs are
truthful in their dealings with their leadership.

Going Digital,
Going International

In general, there are varying views, with the focus on who
will have to take blame, and be held responsible. As this
story illustrates, Christopher Hallenbeck, CISO of Americas at Tanium, does not believe this episode will create any
major changes: “A change in reporting laws is unlikely to
prevent what happened here. Sullivan was found guilty of
actively taking steps to both hide the existence of the intrusion. With these breach notification laws in place he
could have violated that law in a similar manner.”
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● AI und German Start-ups – what‘s next?
● Rechtsabteilungen in und nach der Krise –
Das „New Normal“ ist da. Wer macht was gut?
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Welche Stellschrauben für Veränderung und
Innovation gibt es?
● Nach dem Digitalisierungsschub: Wie geht es weiter?
Was wird den Rechtsmarkt aus Providersicht prägen?

Another perspective from experts such as Casey Ellis,
Founder and CTO at Bugcrowd believes this verdict will
cause a major change: “It’s a significant precedent that has
already sent shockwaves through the CISO community. It
highlights the personal liability involved in being a CISO
in a dynamic policy, legal, and attacker environment.”

13 Uhr bis 18:30 Uhr
Frankfurt School of
Finance & Management

Im Anschluss:
Networking bei der größten Weihnachtsfeier im deutschen Rechtsmarkt!

The federal government’s tough stance on compliance will
certainly not help with the shortage of cybersecurity professionals in the U.S. If anything, Sullivan’s conviction will
make CISOs think twice before committing to a corporate
leadership role. Being at the top of a company’s executive
structure can be the culmination of a career and an attractive place to be. Being in the cross-hairs of the U.S. government, less so. ß
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Best practice for
successful
business
development
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L egal Ma r ket

Some basics for personal development to become a successful business
developer
By Dr. Christian Kessel, LL.M (London)

Counselling, coaching, and mentoring no longer have negative connotations, not even in law firms. On the contrary, those who make use of it are wise.

I

n law school they do not teach you that a large percentage of the job is business development. No one is trained
in this area and you have to learn on the job." (40-49-yearold female non-equity partner, Law360 Pulse Satisfaction Survey, "What attorneys really think about their profession")

Dr. Christian Kessel, LL.M. (London)
Christian Kessel Coaching & Consulting, Frankfurt/Main
Lawyer

Introduction

info@christiankessel.com

How true! In Germany (and many other countries), too,
this can only be emphasized. Neither at university, law

www.christiankessel.com
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school or in legal traineeships, nor in most law firms do you
learn effective, efficient, and ultimately successful business
development. There are many reasons for this. Often, it is
simply because partners do not train their young colleagues
in this area, and there is no real "culture on business development" neither in teams nor in law firms. Business development is also often equated with marketing and social
media activities. However, business development is much
more, goes much deeper, and is much more comprehensive
than it is commonly understood or perceived. A successful
business developer has special qualities – but they do not
have to be innate, they can all be learned, so that we can all
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become successful in the field of business development, all
the way to becoming real rainmakers.
Business development has many different meanings in
practice. To give two typical examples: Any law firm event
to which all clients and contacts are invited is generally
considered business development. To the extent that this
results in new work, this is certainly correct. In general,
however, it only reaches existing or potential clients with
whom contact already exists. Cross-selling within a law
firm is also referred to as business development. Of course,
it requires initiative, effort and possibly stamina to "sell" a
partner or an entire team in another area of law or for another industry sector, and it is of course an important tool
for generating new business. The only thing is, it does not
win a new client on the market. Various business development measures can therefore certainly generate new work,
but they do not usually help to sustainably increase the
volume of self-generated business. However, the latter is
necessary below the partner level for one's own business
(partner) case and indispensable, at least for the young
partners, in order to expand the business and become "successful partners" in the medium-term.
My understanding of successful business development is
broader, and aims at becoming successful in the market
with regard to the acquisition of new high-yield clients, and
ideally to become rainmakers. For me, this is the gold
standard for successful business development and, in my
opinion and experience, is achievable for everyone.
In practical terms, there is plenty of advice and recommendations for developing new business. Taken on their own,

Issue 4 | November 2022

however, many of these tips fall short. Anyone who wants
to become a successful business developer or even a rainmaker needs more than just a few general hints and suggestions.
In my view, best practice for successful business development first requires a clear vision for one’s own future (new)
business or for the future focus of work you intend to do.
From this vision, a clear strategy must be derived. Best
practice also includes being active, determined and focused
– "intentional" in other words. If necessary, obstacles in the
law firm or in one's own person or personality must be
overcome.

longer period of time and to invest time, energy and, if
necessary, also money. The vision also establishes the emotional connection to my commitment and lets me continue
to pursue the vision even if I encounter resistance, if there
does not seem to be enough time, the successes do not
come quickly enough, or the work-life balance is (possibly
even more) out of balance.
Relevant criteria for the development of a vision can be:

• What excites me enough as an industry, area of law or

•
•
•

Vision and strategy
Vision

•
•

"No wind favors he who has
no destined port."
(Michel de Montaigne)
The vision is highly personal and describes an inner image
of the future, which I already have or am creating as a result
of relevant considerations. It is the idea of how my business,
my team, my network and ultimately my life should develop. The vision is at the same time inspiration, motivation
and challenge. It defines the result of what I strive for or
work toward. This result must have enough value and glow
for me to pursue it continuously and consistently over a
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niche to want to work and invest myself in it permanently?
Will the chosen field generate affordable work?
I.e., is there a market for my focus/specialization?
Does my vision fit into my law firm?
(If not, a change of law firm may also need to be
considered.)
Is my vision realizable, and with reasonable effort?
How familiar am I already with the object of my vision?

We must not be afraid of the size of the vision. If you are at
the beginning of a career or a new career stage (e.g., after
becoming a partner), you do not have to develop the entire
vision up to the time of retirement. The vision – like the
business as a whole – can evolve and grow or be written
forth over time. To give an example: At my former firm, I
built a market-leading legal team consisting of several partners and many counsels and associates to advise automotive suppliers on supply chain issues. However, it all started
about 25 years earlier when, after a positive experience with
one automotive supplier, I developed the vision of wanting
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to work for many automotive suppliers because I liked the
type of work (complex contracts and expert opinions on
recalls and field actions), the industry was commercially
interesting and I got on well with the people in it. It was
only much later that the broader and larger vision of building the market-leading team with a pyramid-like partner
structure at all of my firm's offices in Germany emerged –
as it became reality (albeit more slowly and nowhere near
as straightforwardly as I had envisioned). But the original
vision gave me the initial inner drive to "chase after" a larger portfolio of automotive suppliers as clients.
Without a vision, you will perish in the long run. Without a
vision for an industry sector, a practice area or a legal or
industrial niche that you want to serve, and the corresponding specialization, successful business development
is, in my opinion, unlikely. I have often had to observe that
despite the lack of a vision, colleagues "worked through"
the recommended business development measures; however, this was never as well received by potential clients as
when colleagues were able to express their enthusiasm for
an industry sector, their passion for a field of law or their
joy in the niche with authenticity.

or "collecting" as many business cards as possible from potential clients, especially at conferences or other events.
However, it also includes maintaining all contacts, developing genuine relationships, understanding and trusting in
each other.

primarily contract law advice as their core competence and
I could not hope for much business from them; because
there were (and are) many more suppliers than OEMs; and
because I did not have to fear any major conflicts of interest
if I did not have OEMs as clients.

For practice areas where sector specialization may be less
relevant (for example, M&A), this may well be sufficient,
although the general trend here is also towards ever greater
specialization.

In addition, the strategy must also fit into the law firm's
environment. If a large number of OEMs had already been
clients of the law firm, the criterion of lack of conflicts of
interest (and possibly the entire strategy) would have been
obsolete.

Therefore, as a rule, a well thought-out and detailed, precise
strategy is needed. This is all the more true because the
more strategically business development is planned, the
more efficient it will be.
The following questions can be helpful in developing a
more sophisticated strategy:

• How do I get (deeper) into an industry sector?
• Where and how do I meet potential clients who are

It is advisable to develop a strategy based on the vision.

interested in my chosen industry sector and/or area of
law?
• How do I develop a network of potential clients?
• How do I position myself in the market in such a way
that I am initially perceived to be focused and later as
specialized (thus becoming a "brand")?

The simplest case of a strategy is to deliberately build up a
large network of contacts in the expectation that sooner or
later this will result in new business. This includes not only
activities on LinkedIn and other social media, but also,
among other things, "spreading" one's own business cards

Strategy also includes considering whether to position
yourself for a particular group of potential clients in an industry sector or a particular legal field. For example, I chose
automotive suppliers rather than manufacturers (OEMs)
from the outset. This is because the latter saw my originally

Strategy
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"The simplest case of a strategy is to
deliberately build up a large network of
contacts in the expectation that sooner or
later this will result in new business."
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When developing a strategy, it is also advisable to consider
the following: How can I acquire as quickly and comprehensively as possible clearly identifiable specializations and
experience ("street credibility")? How can I position myself
effectively on the market? To this end, it can be helpful to be
known in your own law firm as being focused on one area
and to ask to handle all cases arising in one area of law or in
a certain industry segment. The firm's management can
also support such a goal, you can advertise this in partner
meetings as well as in direct personal conversations within
the firm.
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Important aspects for the successful
implementation of the strategy
How does a vision become reality? How is the strategy implemented? What goals can I set? What measures can I
take? What steps are necessary to positively change one's
own behavior? How does someone who has never, only
occasionally or at best opportunistically done business development become someone who does business development continuously, consistently, actively, and with pleasure?
Here are some suggestions that have worked well for me
and many others:

Continuous business development
It is crucial that business development takes place continuously. Successful business development results from continuous activities in the implementation of the chosen
strategy and the planned (and ideally written down) weekly
goals and activities. Even "defeats" should not be allowed to
deter you. If you continuously do business development,
you will be successful, and your turnover and team will
grow.
If, for example, you only start with business development
again after completing large instructions or cases that may
last months or years (e.g. in transactions or litigation), you
should not be surprised if the pipeline is empty and does
not fill up within days or even a few weeks.
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In my opinion, anyone who plans to intensify business development (or to do it all) once business is just a little bit
quieter, is adhering to a misconception: Ideally, i.e., in a
successful team, there should never be such "pauses". Conversely when it is quieter, because (most) work has been
discharged, the strategic mistake of not doing business development continuously becomes all the more apparent.

Goals for each week
For me, it has always worked well to write an agenda, a step
plan or simply a list of goals and measures for each week (or
the next 2-3 weeks), and also to check off at the end of each
week what I have done and what is still outstanding. In this
way, I can keep track of what has been done and what has
been achieved; or alternatively, what has not worked and
what needs to be re-considered.

engagement, or the organization of an event are too high
and too valuable in relation to the free time that has to be
sacrificed for this not to get the most out of the same topic
with only a little additional effort.
Even if one makes an effort to acquire new clients on the
market, this is often done with too much of an effort in relation to the return. If I plan to have lunch with a potential
client once a week, I might manage 45 appointments a year.
These require an immense amount of organization and
time. So, the question is how to reach the same 45 people
"in one go" (and this possibly several times a year).
Efficiency also includes holding only as many meetings as
necessary with the same target company during the acquisition phase, and critically checking before each further
meeting whether there is actually a prospect of winning
work from them.

Efficient business development
All business development activities should be aligned to
maximize efficiency.
If, for example, one succeeds in placing a presentation with
PowerPoint slides at a conference, one can easily use it to
write a learned legal article (i.e., with many footnotes etc.),
place an announcement or summary in an industry-related
trade journal as well as on LinkedIn etc., place a video with
a summary of the essential topics or results on the internet,
as well as, if possible, the (shortened) PowerPoint presentation. Ultimately, the aim is to reach as many target groups
as possible with what you have developed. The time investment and the effort required for a presentation or speaking
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Conversely, you should also always weigh up how often a
contact can be approached without your reaching out or
following up being perceived as unpleasant or even harassing.
For some, management tools such as balanced score cards
and time management tools may also increase efficiency.
Everyone has to find out for themselves whether such tools
can be of help.
I myself have not used them.
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Build personal relationships
Instructing you on a case, transaction or day-to-day advice
requires trust. Trust, in turn, requires a relationship. For
this, it is usually not enough to get to know each other superficially at a law firm event, a conference, a fireside chat
or on social media. All this can leave positive impressions,
but the function of the trusted advisor, the deal/transaction
facilitator, problem solver, or the trusted person who helps
the client sleep well at night again also requires the right
personal chemistry, the conviction that the street credibility is not only claimed in the pitch document or on the
website, but exists in reality and that a qualified team is
available. As in private life, all this requires time, interest,
commitment to the potential client, as well as active and
conscious listening to find out what is on his mind or what
bothers him. So, you have to invest, e.g., in personal conversations (also at conferences, seminars, meetings); video
conferences; telephone calls; non-committal workshops in
the offices of the future client.

Build specialization and become a brand
In order to stand out in the mass of competitors on the
market (and, if applicable, in the law firm for partnership),
a clear profile as a specialist for an industry sector, an area
of law or a niche is helpful. This can and should show what
you are known for on the market, what you "stand for", so
that new clients will eventually contact you on their own
accord due to your market reputation. By then, at the latest,
you will have become your own brand.
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This specialization ultimately derives from the vision. It
should not cover more than one or two industry sectors or
areas of law. It is hardly possible to credibly present more
than that on the market.
Presentations or speeches at events etc., in particular serve
to establish yourself as an expert, specialist and even
thought leader, and will help to build up your reputation on
the market. This also includes identifying new topics early
on and placing them on the market. All of this also positions you ahead of the competition.

Successful business development through team
empowerment
One of the biggest challenges is the time, energy and effort
required to implement the planned business development
activities efficiently and effectively. As an associate or counsel, this is often easier to achieve on top of the billable work
than as a partner. Partners have a multitude of internal
tasks and obligations, are involved in the management of
the team, and the whole issue of invoicing clients is an additional challenge to the actual client work; therefore, there
is often hardly any time and energy (not only physically but
also intellectually) left for business development.
Partners who think that business development is the prerogative of partners and not a task for team members, deprive themselves of further growth of their business. Successful business development at partner level includes the
ability to empower team members to do their own business
development and to create a corresponding culture. Empowerment for these purposes is the ability to delegate
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tasks to the team members, motivate and advise them, but
ultimately let them run on their own and merely be available to answer their questions. Those who are motivated and
empowered by a partner at an early stage learn business
development naturally, gain self-confidence for it, see the
fruits and successes for themselves and the team, and lay
the foundation for their own successful business development.
Empowering team members can only be done by those
who are powerful themselves. In contrast, powerless is
someone who wants to retain complete control, does not
trust others or does not trust them with business development, is not willing to invest in their team, fears the further
development of team members into partners due to successful business development, or even sees themselves in
competition with them.
If team members are successful in business development, a
triple-win situation is created for them, the partner and the
whole team:

• the partner benefits financially from the success of associates or counsels until they become partners;
• associates/counsels strengthen their own business case
through self-acquired revenue growth (not to mention
the sense of achievement when a new client is won);
and
• the team as a whole learns to appreciate collaborative
behavior rather than a silo working mentality and
team spirit grows.
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Empowerment of the team is not necessarily easy, but can
be developed into a personal leadership strength – if necessary with the help of experienced colleagues or external
coaches.

Being "intentional”
In order to make the vision a reality, it is necessary to pursue business development actively, consciously, purposefully and with the will not to be distracted (e.g., by client
work or law firm matters). Being intentional is also different from casual and opportunistic business development –
the occasional, casual, irregular business development or
opportunistic exploitation of opportunities that are brought
to one's attention but not actively sought and pursued.
In this sense, to be intentional means to focus on the object
or goals of the vision; conversely it also means to be limited
to them. And it comprises the permanent active and creative search for (new) opportunities to sell oneself and the
team. Furthermore, it requires investment in the implementation of the vision and to also making sacrifices for
this purpose (e.g., with regard to family, leisure time and
friends).

Obstacles and how to overcome them
As in all areas of life and work, obstacles often have to be
overcome in business development:
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On the one hand, there are external obstacles, which are
often essentially rooted in the law firm such as no release of
budgets for business development purposes, conflicts of interest, other partners who do not or not reliably participate
or even oppose your business development efforts.

"As in all areas of life and work, obstacles
often have to be overcome in business
development."
On the other hand, there are internal, i.e., personal, obstacles. This is often the most challenging issue – no matter
what seniority level you are at. Not everyone faces internal
obstacles, but it is also not uncommon that one does not
find business development natural and easy. Ultimately,
these internal obstacles can always be overcome, if you are
prepared to face and deal with them alone, with the help of
family or good friends, or with external support, e.g., a
coach.
I am thinking here of the following challenges or obstacles
that I have often experienced in practice:

Lack of self-confidence
Most things you do for the first time come with a certain
amount of uncertainty. Giving your first presentation in
front of an audience of 200 people without a certain amount
of "trembling and trepidation" is certainly unusual. But the
lack of practice in business development in general or spe-
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cifically in individual activities must not lead to (self-)
blockage. Self-confidence comes from doing (and not from
fleeing into passivity).

Mental blocks
Negative or limiting life attitudes or "beliefs" about your
own work, personal chances of success, etc. can prevent
you from venturing into business development at all (for
instance, as you feel much more comfortable as "back office"). The fear of rejection which is associated with or results from not being awarded new work or losing a pitch
can also cause a mental block.
Dealing with such limiting belief systems takes time and
energy, requires perhaps even external help, but is extremely worthwhile, because the simple truth is that these blockages only hinder the true capabilities for successful business development.

Identity issues
Going deeper, there is often a lack of an identity as a salesperson of one's own skills, the team or the law firm. Those
who join a renowned law firm with good exam grades from
law school and/or their legal traineeship (and possibly an
LL.M.) often believe that their success in their professional
life is certain; and this belief is often created or supported
by law firms during the recruitment phase. But it is not
enough to be a brilliant lawyer with excellent exam grades
and high intelligence, to have good manners and a friendly
and engaging nature. You also have to understand and ac-
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cept that you are a salesperson, except you are not selling a
product but a professional service.
The most fundamental and pressing need of human beings
is the question of identity. Identity answers the question of
existence and its purpose (why or for what purpose am I
alive?), of one's own value (do I have value/am I valuable?)
as well as of one's own significance (am I relevant – and for
whom?). All these questions and the answers to them make
up a person's personality and shape their general identity.
They result from the circumstances of growing up and the
parental home, the experiences (especially also injuries) in
childhood and youth, the influence of friends and relatives,
but also first experiences in education and professional life.
In addition to this general identity, there is the professional
identity as an outstanding lawyer and adviser, but also the
identity as a salesperson.
Unfortunately, I have seen many promising lawyers fail to
make the step into partnership because of a lack of this
third component, the identity as a salesperson and thus the
ability to develop a successful business case through efficient and effective business development.
Those who are sure of all three types of their identity,

•
•
•
•

are authentic (and do not pretend anything);
have healthy self-confidence (without being arrogant);
are credible as a trusted advisor personality;
enjoy what he or she does – and that also includes
business development.
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Excuses

Conclusion

If, despite vision, strategy, and with or without concrete
weekly objectives, one simply does not pursue business development and always finds excuses for this – usually: "I
have too much work" in several variations – then this can
be an expression of the fact that one or more of the obstacles described are present.

Whoever takes the above principles and recommendations
to heart and activates his or her potential may, in my experience of over three decades, be sure of success in business
development, right up to the chance of becoming a rainmaker.

Overcoming obstacles
Since I have recognized these internal obstacles – especially
the lack of identity as a salesperson – and have been able to
address them, I have also made the experience and gained
the deep conviction that every colleague has the potential
to become not only a successful business developer but also
a rainmaker.

And those who need help should make use of it. Counselling, coaching, mentoring, etc., no longer have negative
connotations, not even in law firms. On the contrary, those
who make use of it are wise. Solomon already said: Plans
fail for lack of advice, but with many advisors comes success.
In this sense: Let's realize your full potential! ß

You can learn a lot, you may have to work on yourself regarding some issues or challenges, and you may need support for some things – which is available. But it is still rather unusual for lawyers to look for a mentor or sparring
partner or to be coached. What is already common practice
in industry, and sometimes even obligatory, has not yet
found its way into law firms. In times of increasing salary
explosions for legal staff, increasing pressure on hourly
rates and the trend toward alternative remuneration models, as well as a tendency to include performance-related
bonus components in the salary structure, even for salaried
lawyers, the pressure on the performance of the individual
is growing. This is where coaching offers ideal support for
lawyers in law firms.
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"Bring your true
self to work"
© emerald_media - stock.adobe.com

Dr. Jens Ortmanns, Managing Partner
McDermott Will & Emery in
Germany, discusses diversity,
lawyer well-being and new work

Dr. Jens Ortmanns: "An open culture and an open mindset in law firms are essential."

The recent pandemic years have led to various innovations
in law firms’ processes and internal organization. They
have also changed the expectations of lawyers and employees. “Covid has been an accelerator for a lot of processes”
says Dr. Jens Ortmanns, Managing Partner of McDermott
Will & Emery in Germany, and Member of the firm’s
Executive Committee. The interview was led by Thomas
Wegerich.
Dr. Jens Ortmanns
McDermott Will & Emery
Managing Partner, Germany

jortmanns@mwe.com
www.mwe.com
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Business Law Magazine: Looking at the status quo, what
activities, programs and policies are in place around diversity, lawyer well-being and new work in McDermott's German offices?
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Dr. Jens Ortmanns: Here at McDermott, all three of these
topics are of utmost importance to us. We have developed
and implemented numerous dedicated initiatives to address each of them over the last few years. For example, we
have joined the Diversity Charter (Charta der Vielfalt) and
are hosting a Diversity Day in all our offices. We have established a networking platform for our female attorneys
called “Female Forward”. Furthermore, we are sponsoring
the association “Working Moms e.V.” and support it at
numerous events designed to promote the compatibility
of family and career. Participants receive professional
coaching, including media training, and learn how to develop a personal brand. Our inhouse training “MWEdu-
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cation” allows us to not only provide our associates with
professional training but also to offer workshops on stress
resilience and mindfulness as well as an unconscious bias
training for all firm employees.
Business Law Magazine: (How) Are German offices involved in the international activities - such as the Diversity
& Inclusion Committee, McDermott Rise Program, Diversity Talent Development Initiative, Gender Diversity & Inclusion Committee, Coaching and Mentoring Program for female lawyers?
Dr. Jens Ortmanns: McDermott operates globally as a
fully integrated partnership. As a result, our international
offices are generally closely integrated in every aspect of
the business. Led from the US, we have established a distinguished Diversity Committee in which partners and
associates from the German offices also actively partake.
In this regard, we take great care to ensure that we deal
with diversity-related issues in the best interests of our
employees.
With our “McDermott Rise” program, we support 20
start-ups per year in the US and this has involved some
assistance from our lawyers in Europe by founders of
color. In Germany, we provide considerable pro bono support, for example for the startup "ErklärMirMal", a queer
migrant education format. Furthermore, we support the
Women Entrepreneurs Law Clinic at the University of Cologne to promote female founders.
Business Law Magazine: How important are diversity and
lawyer-well-being in the recruiting process?
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Dr. Jens Ortmanns: Of course, these topics play a major
role in recruiting. And that's great. During the application
process, we actively and clearly communicate that we are
committed to a diverse and inclusive working environment. McDermott is a very diverse firm in which professionals from different countries and with different social
and cultural backgrounds work together with mutual respect. We therefore emphasize that our employees share
and carry forward these values in the recruiting process.
Business Law Magazine: How did the pandemic influence
or change the way of working together at the firm?
Dr. Jens Ortmanns: Covid has indeed acted as an accelerator for some topics - especially relating to the big topic of
“new work”. Even before the pandemic we were already
well advanced in terms of digitizing our processes, for instance, the firm was already working mostly paperless.
This made it easier for us to quickly adapt to the new circumstances. We now have a good mix of home office and
regular office days, tailored to specific topics and projects.
Even though agile working has an impact on team structures, the processes are now well established and our “new
normal” flexible working environment including remote
work has been a good experience.

regularly see that the question of home office arrangements, for example, is very important to young lawyers.
Because of our flexible approach, working at McDermott
is very attractive for young talents.
Business Law Magazine: In many law firms, you can see
that there are fewer female lawyers the higher the position
becomes.
Dr. Jens Ortmanns: Unfortunately, it is often the case that
female lawyers leave a firm when they believe they cannot
combine having children with their careers. I am happy to
be clear that family planning and a successful career are
not mutually exclusive at McDermott. Just looking at Germany, we have several female partners who work parttime with up to three children, at the same time we have
female partners with children who work full-time. Each of
them has identified the right and individually appropriate
way to combine a career with family life. It is important to
us that there is no “one size fits all” solution. Both women
and men need to feel that they work in the right place. We
promote this through individual working time models,
but also through coaching and mentoring. It is important
to realize that this is a generational issue which is also
relevant to society as a whole. This is also evolving rapidly
and we will see a shift toward greater diversity here.

Business Law Magazine: With regard to new work and
agile working: What are the expectations of the current generation of applicants? What changes do you see compared to
previous generations?

Business Law Magazine: What is the percentage of female
partners in McDermott's German offices? And what is the
overall female partner ratio at the firm?

Dr. Jens Ortmanns: Needless to say, the pandemic has
changed the mindset and expectations of applicants. We

Dr. Jens Ortmanns: In Germany, we currently have nine
female partners. We are very keen to grow the number of
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ADVERTISEMENT

female lawyers in the partnership. Globally, the share of
female partners is 28%. We see equality and improvement
as a continual goal and important challenge for us.
Business Law Magazine: Do you already notice changing
requirements of the clients in the sense of requests for diverse
teams on projects? What developments do you expect here?
Dr. Jens Ortmanns: On an international level, it’s common sense for clients to request diverse teams. This is surprisingly not yet always the case with pitches in Germany,
but I expect this to more and more change here as well.
Great for us as we already present ourselves with diverse
teams.

Zu Recht nichts
mehr verpassen:
Folgen Sie uns
auch auf LinkedIn!

Business Law Magazine: Looking ahead: Where will
McDermott be in terms of diversity, lawyer well-being and
new work in two and five years?
Dr. Jens Ortmanns: We can see that it is becoming increasingly important in law firms - and of course also for
each of us - that our colleagues are able to develop their
personal strengths in their day-to-day work. We call this
“Bring your true self to work”. An open culture and an
open mindset in law firms are essential. Generally speaking, the topics of diversity, lawyer well-being and new
work are crucial to our ability to attract and retain the
right talent in the long term.
Business Law Magazine: Thank you very much for sharing
these insights with our readers, Jens Ortmanns. ß
w

Issue 4 | November 2022

https://www.linkedin.com/company/produktfamilie-deutscher-anwaltspiegel/

Previous

Content

Next

25

A d v is o r y B o a r d

Peter N. Baehr,
LL.M. (Sydney)
PUMA SE,
Herzogenaurach
General Counsel Europe/
EMEA

peter.baehr@puma.com

Dr. Hildegard Bison

Christiane Dahlbender

BP Europa SE,
Bochum
Management Board Member

Mars GmbH,
Viersen
Associate General Counsel
Europe

hildegard.bison@de.bp.com

christiane.dahlbender@effem.com

Prof. Dr. Florian
Drinhausen
Ashurst,
Frankfurt/Main
Lawyer, Partner

florian.drinhausen@ashurst.com

Dr. Stefan Fandel

Moritz Fischer

Christopher Grefe

Dr. Arnd Haller

Merck KGaA,
Darmstadt
Lawyer, Head of Group Legal
Services

Klöckner & Co SE,
Duisburg
General Counsel & Chief
Governance Officer

DMG Mori Aktien
gesellschaft,
Bielefeld
Chief Officer Customs &
Foreign Trade, Bielefeld

Google Germany GmbH
Hamburg
Legal Director

stefan.fandel@merckgroup.com

moritz.fischer@kloeckner.com

christopher.grefe@dmgmori.com

haller@google.com

Ulla Harpen

Kai Jacob

Dr. Martin Kniehase

Dr. Andrea Lamberti

Lidl Stiftung und Co. KG,
Neckarsulm
Head of Employment Law
and HR Compliance

Attorney-at-Law, of Counsel,
Deloitte, Co-founder and CEO
Liquid Legal Institute,
Stuttgart

Joh. Berenberg, Gossler
& Co. KG,
Frankfurt/Main
Associate Director

Heraeus, Hanau
Head of Commercial Law

k.jacob@liquid-legal-institute.org

martin.kniehase@berenberg.com

andrea.lamberti@heraeus.com

Marco Lechner

Dr. Severin Löffler

Carsten Lüers

Dr. Christian Rau, LL.M.

Accenture GmbH,
Kronberg im Taunus
Managing Director,
MU Legal Director ASGR

Xenia Rechtsanwaltsgesellschaft mbH,
Munich
Lawyer, Managing Director

Verizon Enterprise Solutions,
Frankfurt/Main
Managing Counsel EMEA

Olympus Europa SE & Co. KG,
Hamburg
General Counsel

marco.lechner@accenture.com

Issue 4 | November 2022

sloeffler@xenia.legal

carsten.lueers@de.verizon.com

Previous

Content

Next

christian.rau@olympus-europe.com

26

A d v is o r y B o a r d

Dr. Georg Rützel

Matthias Schwarz

Martina Seidl

Bundesrepublik Deutschland
- Finanzagentur GmbH,
Frankfurt/Main
Lawyer

Talanx Reinsurance (Ireland)
SE, Dublin
Executive Director

Giesecke+Devrient GmbH,
Munich
Group Vice President
Corporate Legal,
Compliance & Data Privacy

georg.ruetzel@deutsche-finanzagentur.de

matthias.schwarz@talanx.com

martina.seidl@gi-de.com

Prof. Dr. Michael Smets

Timo Matthias Spitzer

Saïd Business School
University of Oxford

Banco Santander,
Frankfurt/Main
Head of Legal Corporate and
Investment Banking D-A-CH

michael.smets@sbs.ox.ac.uk

timo.spitzer@gruposantander.com

Dr. Hanns Christoph
Siebold
Morgan Stanley Bank AG,
Frankfurt/Main
Managing Director

hanns.christoph.siebold@morganstanley.com

Dr. Klaus-Peter Weber,
LL.M.

Prof. Dr. Stephan
Wernicke

INNIO Group
Jenbach, Austria
Executive General Counsel &
Chief Compliance Officer

DIHK – Deutscher Industrieund Handelskammertag e. V.,
Berlin
Chief Counsel, Director of
Legal Affairs

klaus-peter.weber@innio.com

wernicke.stephan@dihk.de

Michael R. Winkler
TRATON Group,
Munich
Associate General Counsel

michael.winkler@traton.com

Issue 4 | November 2022

Previous

Content

Next

27

S t r ategic Pa r tne r s

Dr. Michael Holzhäuser

Dr. Heiner Feldhaus

Dr. Uwe Goetker

Dr. Oliver Hahnelt

Ashurst LLP
Opernturm Bockenheimer
Landstraße 2-4,
60306 Frankfurt/Main
Phone: +49 69 97 11 28 50
Mobile: +49 151 14 79 98 17

Gütt Olk Feldhaus
Partnerschaft von
Rechtsanwälten mbB
Associate

McDermott Will & Emery
Rechtsanwälte Steuerberater
LLP
Stadttor 1
40219 Düsseldorf
Phone: +49 211 30211 361

McDermott Will & Emery
Rechtsanwälte Steuerberater
LLP
60323 Frankfurt/Main
Phone: +49 69 951145 197

michael.holzhaeuser@ashurst.com

heiner.feldhaus@gof-partner.com

ugoetker@mwe.com

ohahnelt@mwe.com

www.ashurst.com

www.gof-partner.com

www.mwe.com

www.mwe.com

Issue 4 | November 2022

Previous

Content

Next

28

C o o pe r ati o n Pa r tne r s

German American Chamber of Commerce, Inc.
Susanne Gellert
80 Pine Street, Floor 24
New York, NY 10005
Phone: +1 (212) 974 8846
sgellert@gaccny.com
www.gaccny.com

German American Chamber of Commerce of the Midwest
Jayne Riemer-Chishty
321 North Clark Street, Suite 1425
Chicago, Illinois 60654-4714
Phone: +1 (312) 494 2169
riemer-chishty@gaccmidwest.org
www.gaccmidwest.org

German Brazilian Chamber of Industry and Commerce
Dr. Claudia Bärmann Bernard
Rua Verbo Divino, 1488
04719-904 São Paulo - SP, Brazil
Phone: +55 11 5187 5216
juridico@ahkbrasil.com
www.ahkbrasil.com

Canadian Chamber of Commerce and Industry Inc.
Alexandre Ratiu, Mag. iur.
480 University Avenue, Suite 1500
Toronto, ON M5G 1V2, Canada
Phone: +1 (416) 598-7124
alexandre.ratiu@germanchamber.ca
www.germanchamber.ca

German-Dutch Chamber of Commerce
Ulrike Tudyka
Nassauplein 30, NL
2585 EC Den Haag, Netherlands
Phone: +31 (0)70 3114 137
u.tudyka@dnhk.org
www.dnhk.org

German-French Chamber of Industry and Commerce
RA Joachim Schulz, MBA
18 rue Balard
F-75015 Paris, France
Phone: +33 (0)1 4058 3534
jschulz@francoallemand.com
www.francoallemand.com

German Industry and Commerce Greater China
Wolfgang Ehmann
3601 Tower One, Lippo Centre
89 Queensway, Hong Kong
Phone: +852 2526 5481
ehmann.wolfgang@hongkong.ahk.de
www.china.ahk.de / www.hongkong.ahk.de

German Emirati Joint Council for Industry & Commerce
Katharina Didszuhn
Business Village, Building B, Office 618, Port Saeed, Deira,
P.O. Box 7480, Dubai, UAE
Phone: +971 (0) 4 4470100
katharina.didszuhn@ahkuae.com
www.ahkuae.com

Indo-German Chamber of Commerce
Sabina Pandey
3A, Gurusaday Road
Kolkata 700 019
Phone: +91 33 2283 7962
s.pandey@indo-german.com
legaldepartment.mumbai@indo-german.com
www.indo-german.com

German Chamber of Commerce and Industry in Japan
Patrick Bessler
Sanbancho KS Bldg., 5F, 2-4 Sanbancho, Chiyoda-ku
102-0075 Tokyo, Japan
Phone: +81 (0) 3 5276 8741
pbessler@dihkj.or.jp
www.dihkj.or.jp

German-Polish Chamber of Industry and Commerce
Thomas Urbanczyk, LL.M.
ul. Miodowa 14
00-246 Warsaw, Poland
Phone: +48 22 5310 519
turbanczyk@ahk.pl
www.ahk.pl

German-Saudi Arabian Liaison Office for Economic Affairs
Christian Engels, LL.M.
Futuro Towers, 4th Floor, Al Ma‘ather Street, P.O.Box: 61695
Riyadh: 11575, Kingdom of Saudi Arabia
Phone: +966 11 405 0201
engels@ahk-arabia.com
www.saudiarabien.ahk.de/en

Issue 4 | November 2022

Previous

Content

Next

29

C o o pe r ati o n Pa r tne r s

Southern African – German Chamber of Commerce and Industry NPC
Cordelia Siegert
Competence Centre: Corporate Social Responsibility, PO Box 87078
Houghton, 2041, 47, Oxford Road, Forest Town, 2193
Johannesburg, South Africa
Phone: +27 (0)11 486 2775
csiegert@germanchamber.co.za
www.germanchamber.co.za

American Chamber of Commerce in Germany
Dr. Hanns Christoph Siebold
c/o Morgan Stanley Bank AG
Frankfurt/Main
hanns.christoph.siebold@morganstanley.com
www.amcham.de/public-affairs/public-affairs-overview/law/

INTERFOR INTERNATIONAL
Don Aviv, CPP, PSP, PCI
President
New York
daviv@interfor.international
www.interfor.international

INTERFOR INTERNATIONAL
Benjamin Kunde, CFE
Executive Vice President - Investigations
New York & Atlanta
bkunde@interfor.international
www.interfor.international

Issue 4 | November 2022

Previous

Hilgard-Law
Dr. Mark C. Hilgard
Myliusstraße 29, 60323 Frankfurt/Main
Phone: 0173 1523444
hilgard-law.de
hilgard@hilgard-law.de

Content

Next

ACC Europe – Association of Corporate Counsel
Carsten Lüers
c/o Verizon Deutschland GmbH
Sebrathweg 20, 44149 Dortmund
carsten.lueers@de.verizon.com
www.acce.com

30

PA R T N E R S

Strategic Partners

Imprint
Publisher:
Prof. Dr. Thomas Wegerich
News staff:
Thomas Wegerich (tw, V.i.S.d.P.), Michael Dörfler, Karin Gangl,
Mareike Theisen
Publishing companies:
F.A.Z. BUSINESS MEDIA GmbH –
Ein Unternehmen der F.A.Z.-Gruppe
Managing directors: Dominik Heyer, Hannes Ludwig
Frankenallee 71–81, 60327 Frankfurt/Main, Germany
Commercial register number: 53454
Local court: Frankfurt/Main, Germany
Phone:
+49 69 7591 2217

Cooperation Partners

German Law Publishers GmbH
Managing director and publisher:
Professor Dr. Th
 omas Wegerich
Stalburgstraße 8, 60318 Frankfurt/Main, Germany
Phone:
+49 69 9564 9559
E-mail:
editorial@laborlaw-magazine.com
Internet: www.businesslaw-magazine.com
Annual subscription::
free of charge, frequency of publication: quarterly
Project management:
Karin Gangl
Phone:
+49 69 7591 2217
E-mail:
karin.gangl@@faz-bm.de
Publication management:
Thomas Wegerich (tw, V.i.S.d.P.), Michael Dörfler, Karin Gangl,
Mareike Theisen
Layout:
Nicole Bergmann, Nina Jochum
Disclaimer of liability:
All information has been carefully researched and
compiled. The publishers and editors of
“BusinessLawMagazine” assume no responsibility for
the correctness and/or completeness of its contents.
Jointly published by:

Issue 4 | November 2022

Previous

Content

31

