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Dear Readers,
Legal departments and their advisors should better
take a closer look on sustainability-related due
diligence obligations, because otherwise companies
could be held liable for damages caused. This is the
main message of a newly drafted EU directive.
Dr. Florian Drinhausen and Astrid Keinath know
all the details.
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The so-called oligarchs and their fortunes are main
targets in order to increase the pressure on the
Russian government as a consequence of its war
against Ukraine. Did you ever ask yourself how the
tracing of assets which are often hidden all over the
world in shell companies and complicated legal
structures really takes place? If so, you will be
fascinated by the story and the insights which Don
Aviv and Ben Kunde have put together for you.
Blake Garcia, Giuseppe Marletta and Antje Teegler
have a clear view on how to reduce the pain points
and improve performance in legal departments:
Legal Entity Management is the solution. If you
would like to know more about this, don`t miss the
ACC Column.
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Time to act
Draft EU directive on sustainability-
related due diligence obligations of
companies

©©Iryna - stock.adobe.com

By Dr. Florian Drinhausen and Astrid Keinath

Companies that breach their due diligence obligations shall be liable for damages caused by an adverse impact that could have been prevented, eliminated or
mitigated if the obligations had been fulfilled.

Dr. Florian Drinhausen
Ashurst, Frankfurt/Main
Lawyer, Partner

florian.drinhausen@ashurst.com
www.ashurst.com

Astrid Keinath,
Ashurst, Frankfurt/Main
Lawyer, Counsel

astrid.keinath@ashurst.com
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O

n 23 February 2022, the EU Commission presented
a draft directive on sustainability-related due diligence obligations for companies (Proposal for a
Directive of the European Parliament and of the
Council on Corporate Sustainability Due Diligence and
amending Directive (EU) 2019/1937 (COM 2022) 71,
available at: https://ec.europa.eu/info/publications/proposal-directive-corporate-sustainable-due-diligence-and-annex_en),
the aim of which is to take human rights and environmental concerns into account in corporate governance and
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business operations. Companies are to be required to establish processes that enable the identification and mitigation of adverse impacts of the company's own business
operations and their global value chains on these issues.
The requirements are similar to the German Supply Chain
Sourcing Obligations Act (German Act on Corporate Due
Diligence to Prevent Human Rights Violations in Supply
Chains (German Supply Chain Due Diligence Act) of 16
July 2021, published in the Federal Law Gazette I, page
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2959.), which comes into force on 1 January 2023, but in
some aspects go even further.

Obligations of the companies and their
management

Scope

Integration in corporate policies

The scope covers companies (this refers to corporations
and partnerships as defined in Annex I and Annex II of the
Accounting Directive (Directive 2013/34/EU of 26 June
2013, OJ EU No. L 182, p. 19) as well as regulated financial
undertakings (such as credit institutions, investment
companies and insurance undertakings), which are incorporated under the law of an EU Member State and that

The companies shall integrate environmental and human
rights due diligence into all their corporate policies and
maintain a Due Diligence Policy that shall be updated annually and include the following:

• a description of the company's approach to due diligence,

• a Code of Conduct with requirements for employees
• employ an average of more than 500 employees and
achieved a total worldwide net turnover of more than
EUR 150 million in the last fiscal year, or
• employ an average of more than 250 employees and
achieved a total worldwide net turnover of more than
EUR 40 million in the last financial year, if at least 50%
of this net turnover is attributable to a sector that is
"particularly affected" (see under Art. 2 para. 1 lit. b of
the draft Directive),
and companies incorporated under the laws of a third
country if their net sales in the EU in the fiscal year before
last

• exceeded EUR 150 million, or
• exceeded EUR 40 million and at least 50% of global
net sales were generated in one of the above-mentioned particularly affected sectors.
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The identification measures should be carried out before
starting new or changing existing business operations or
relationships, as well as in case of (expected) changes in
the business environment. In the context of existing business operations or relationships, a regular, at least annual,
examination should take place.

Measures to eliminate, prevent and mitigate adverse impacts
Where companies have identified actual or potential adverse impacts, they shall take appropriate measures to prevent or eliminate such impacts or, where this is not possible, at least minimise them.

and subsidiaries,

• a description of the implementation process, including the measures envisaged to verify compliance with
the Code of Conduct and its application in the context
of "established business relationships" (see under Art.
3 lit. b of the draft directive).

Companies can be obliged to take the following measures:

• Compensation payments to affected persons or entities,

• Develop prevention or remediation plans with clearly
defined deadlines and indicators for improvement,

• Assurances from business partners that they will abide

Identifying adverse impacts
Companies should take appropriate measures to identify
actual or potential adverse impacts on human rights and
the environment arising from their own operations, the
operations of their subsidiaries or, within their value
chain, from their established business relationships. Companies that are only included in the scope of application
because they generate turnover in a particularly vulnerable sector (see above) may limit their due diligence to that
sector. Financial services companies providing credit,
lending or other financial services must identify the (potential) impact before providing the respective service.
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by the company's Code of Conduct and, if applicable,
remediation or prevention plans (for this purpose, the
Commission shall provide model contractual clauses),
• Investments into management or production processes and infrastructure,
• Provide targeted and proportionate support to small
and medium-sized enterprises with which there is an
established business relationship, if compliance with
the Code of Conduct or a remedial or preventive plan
would jeopardise the viability of those enterprises,
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• Collaborate with other entities in compliance with

Reporting

Union law.
To the extent that these measures are not sufficient, the
company may be required to also contract with indirect
business partners to achieve compliance with its Code of
Conduct or, where applicable, compliance with a prevention or remediation plan. Furthermore, there may be obligations not to expand, temporarily suspend or, as a last
resort, terminate the relevant business relationships.

Complaints procedure
Companies should establish a process for lodging complaints which is available in particular to persons (potentially) affected by the impacts, trade unions and other representatives of workers in the value chain, as well as civil
society organisations active in areas related to the value
chain. If a complaint proves to be well-founded, the remedial measures described above must be taken.
The complainant shall also have the right to discuss the
subject matter of the complaint with representatives of the
company.

Monitoring
Companies shall regularly (at least every 12 months and
on an ad hoc basis) review the effectiveness of their measures. The results should be incorporated into the Due Diligence Policy.
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Companies that are not already obliged to report on CSR
under the national laws implementing the Accounting Directive (Directive 2013/34/EU of 26 June 2013, OJ EU No.
L 182, p. 19.) will be required to prepare an annual report
on the implementation of the new due diligence requirements and make the respective report available on their
website by 30 April of the following year. The Commission
will specify the content of these reports.

Climate protection measures
Companies incorporated under the law of an EU Member
State, employing on average more than 500 employees and
having a worldwide net turnover in the last financial year
of more than EUR 150 million, as well as third country
companies with a net turnover in the EU of more than
EUR 150 million, are also required to develop a plan to
bring their business into compliance with the Paris Agreement and, where appropriate, to include emission reduction targets.
The fulfilment of these obligations shall be taken into account when determining variable remuneration for directors if the variable remuneration is linked to the director's
contribution to the business strategy, long-term interests
and sustainability of the company.

Directors' duties
The directors of the company concerned are responsible
for the implementation of the envisaged due diligence
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measures, in particular the introduction of the due diligence policy. Member States should ensure that, in fulfilling their obligation to act in the best interests of the company, directors should take into account the short, medium and long-term consequences of their actions in relation to sustainability issues, including human rights,
climate change and environmental impact.

Supervisory authorities and authorised representative
Member States shall designate one or more supervisory
authorities to monitor compliance with the Directive.
These authorities shall be provided with the necessary
powers, including the power to request information and
to initiate investigations.

"Companies that breach their due diligence obligations shall be liable for
damages caused by an adverse impact
that could have been prevented, eliminated or mitigated if the obligations had
been fulfilled."
Whistleblowers must be given the right to notify the relevant authority of a justified suspicion of a breach of an
entity's obligations and, if there is a legitimate interest, to
have the authority's decision reviewed by an impartial
public body. Each covered entity shall designate a special
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representative to communicate with the supervisory authority.

Consequences of non-compliance
Liability for damages

ADVERTISEMENT

Conclusion
The final version of the Directive is expected to enter into
force in 2023, with a further two years for Member States
to transpose it into national law. However, affected companies should start early with the establishment of appropriate processes to ensure compliance with their due diligence obligations. ß
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The entity should not be liable for damage caused by the
activities of an indirect business partner if it has taken the
prescribed measures (see above). In that case, the entity
could only be held liable if it could not reasonably be assumed that such measures would be sufficient in the individual case.

Fachliche Leitung:
Prof. Dr.
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In assessing both the existence and the extent of any liability, account should be taken of the entity's efforts to fulfil
the existing obligations as well as investments made and
support measures taken to remedy adverse effects in the
value chain.
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Sanctions and administrative fines
In addition to liability for damages, breaches of due diligence obligations may also lead to the imposition of other
sanctions and fines, calculated on the basis of the company's turnover.
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Breaking
through the
smoke and
mirrors
An investigator’s guide to tracing
Russian oligarch assets
©©Adam – stock.adobe.com

By Don Aviv and Ben Kunde
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Investigators frequently find that assets, including those of Russian oligarchs, are hidden using the corporate equivalent of smoke and mirrors: sophisticated
nominee or trust structures spread over a range of jurisdictions.

I

n the shadow of Russia's horrific war with Ukraine, governments, companies, and individuals are taking action
to restrict the financial capabilities of Russia's oligarchs.

the Russian regime and its henchmen begin to arise,
prompting law firms around the world to seek Russian
assets on behalf of their clients.

Corporations are rushing to distance themselves from
Russian clients, but discovering which money is Russian is
not easy in a world of shell companies and complex corporate structures. In addition, monetary claims against

Andrew Adams, head of the US government’s ‘KleptoCapture’ taskforce, describes recent evasion levels as reaching
an ‘all-time high’ as frenetic attempts are made to cloak
and conceal the assets of Russian oligarchs.
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Russia’s super-wealthy have the resources to fund teams
that are experts at obscuring and fragmenting the location
and ownership of assets. Complex divisions of corporate,
trust and nominee structures are used to hide Kremlin-linked cash, holdings and properties.
While the evasion techniques are sophisticated, so are the
strategies developed by corporate investigators to effectively track and trace Russian assets. Cutting-edge digital
technology can be combined with traditional forensic financial tracking to root out assets.
Investigators frequently find that assets, including those of
Russian oligarchs, are hidden using the corporate equivalent of smoke and mirrors: sophisticated nominee or trust
structures spread over a range of jurisdictions. Anyone
who doesn’t want their assets to be traced has a range of
options for obfuscation – from complex money laundering to tangled corporate structures.

Combining tech and traditional
An effective investigation is built on poring over databases, sifting through archives and on-the-ground data gathering trips. While the basics remain, some methods used
to carry out these tasks have changed.
Social media and digital analysis are particularly powerful
tools for asset ownership investigations. They exploit the
instincts of high-net-worth individuals to share aspects of
their lives with family and friends. While images and posts
may be deleted, digital trails remain.
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Specialized tools allow this data to be trawled, collated and
analyzed to build detailed personal profiles of targets –
their background, social/business networks, hobbies, lifestyles, properties and financial activities.
Even the most innocuous looking shared photos can reveal a wealth of information with images being processing
through analysis software. Information can also be extracted from meta-data that can reveal the authorship,
time and location of communications.

"Effective data management is essential
when looking to reveal links and connections between individuals, organizations
and assets."

The power of data is maximized when combined with
traditional asset-tracking methods. An example is a ‘selfie’
posted by a Russian businessman linked to the Putin regime that led to asset identification. Digital image analysis
used elements in the background to provide a probable
London location. This was followed up by boots-on-theground inquiries with a visit to the location, checks of local authority records and contacts with neighboring properties to confirm links and provide an exact match to the
background elements in the original image.

Strategies for tracking Russian-owned assets
Investigations are typically split into a two-step process
which begins with asset mapping. This is a systematic
analysis of an individual’s global assets – what they are,
where they are and how they were acquired. This information is then used to develop an asset recovery strategy
which assesses the relevant pros and cons of enforcement.
The core of the work for corporate investigators lies in
identifying attempts to hide tangible and intangible assets,
thereby revealing the oligarchs behind investments.

Use available resources
US, UK and European authorities are collaborating as part
of the Russian Elites, Proxies, and Oligarchs (REPO) task
force to share resources designed to aid investigations into
oligarch-held assets. This includes regularly updated lists
of high-priority targets and financial incentives for successful asset identification.
Sanction tracking tools have also been created by organizations such as C4ADS and the Russian Asset Tracker provided by the Organized Crime and Corruption Reporting
Project (OCCRP). These resources provide important information on what is known but also on those areas that
remain unknown and where assets remain unaccounted.
For additional inspiration on OSINT (open-source intelligence) gathering, we recommend sites such as Bellingcat,
an investigative journalism group.
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Find the focus
The first step is identifying the individuals most likely to
be oligarchs behind a corporation. Navalny 35 was created
by the Anti-Corruption Foundation, listing the primary
35 oligarchs with close ties to Putin's regime. All corporate
investigators should have these names in mind when
scouring through the financial information.
The distributed nature of global assets makes it essential
to have a clear direction and goal. Building a personal
profile is a vital part of achieving this, helping to focus
investigations on areas and activities most likely to reap
rewards.
By entering the ‘headspace’ of a Russian oligarch – getting
a feel for their habits, history and motivations – you can
develop an appropriate investigation strategy to target locations and data sources. This is guided by data analysis
but ultimately relies on the instincts and knowledge of an
experienced investigator.

Go beyond the individual
Oligarchs have resources to effectively cover personal data
tracks linking them to asset holding. Much harder for
them to achieve, however, is to cover the myriad of communications and connecting activities involving partners,
family, friends, colleagues and associates.
A prime example is the social media activities of 21-yearold Russian student Polina Kovaleva which pictured her in
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a £4.4 million London luxury apartment. She was sanctioned by the UK government after links between her
mother and Sergei Lavrov, Russian Foreign Minister, were
established.

Develop a database and overview
Effective data management is essential when looking to
reveal links and connections between individuals, organizations and assets. Create a digital database that allows key
information to be easily updated, tracked and shared
across an investigations team.
Keeping tabs on basic information such as names, dates of
birth, addresses, company details and dates of financial
activities is a simple but effective way to strip away layers
of complication to reveal the basic asset relationships that
exist beneath.
These steps will all produce vast amounts of data that will
not be useful unless appropriately displayed. A wealth of
free and paid data visualization software is available with
the mapping of complex asset structures in mind. These
tools can make the job of tracing connections and the flow
of finance far easier for corporate investigators.

Check Russian asset declarations
A good starting point for any investigation is to check
publicly accessible asset declarations of Russian public officials. This information covers politicians, government
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officials, judges and employees of state-owned corporations.
The information, which is collated by the Declarator website, includes basic details of property-related liabilities
and covers globally held assets. While the data is basic, it
helps to focus investigations on relevant countries and jurisdictions.

Use off-shore resources
Oligarchs will commonly use specialist lawyers to hide
ownership behind multi-layered corporate structures that
incorporate offshore tax haven status. Free resources such
as OpenCorporates can help simplify the process of identifying connections and joining dots between entities.
The Offshore Leaks Database by the International Consortium of Investigative Journalists (ICIJ) also offers a valuable resource, providing access to the details of more
than 810,000 offshore companies revealed through the
Pandora Papers leak of more than 12 million documents.
For shell companies, the Panama and Paradise Papers are
an excellent place to start, allowing investigators to track
the origin and individual behind these shadowy entities.
Some data will require investment to obtain, such as that
on housing ownership. The HM Land Registry, for example, reveals exactly who owns property in the UK, but
charges for business usage. Keep in mind that not all useful information is available on public databases, and it

9

I n vestigatio n s

may be necessary to request additional data via a freedom
of information request or going directly to a registry.

Track vehicle assets

Hunt offline
Only a fragment of public information is available through
online searches and databases. Many authorities and institutions still require a request for information and may
require a site visit for document and record checks.

Luxury yachts, jets and sports cars are an integral part of
life for most Russian oligarchs. These provide a highly visible and traceable range of assets to target in each area an
individual spends time. Tracking these movements can
provide leads to connected assets, such as flights to a holiday home.

Most nations now have some form of freedom of information law and it’s important to understand the powers
available in a target jurisdiction. For smaller organizations, a physical visit will often be a more productive and
cost-effective approach.

Public access tools such as VesselFinder and Marine Traffic
provide a good starting point with more advanced options
available, such as Icarus Flights, which provides uncensored aircraft activity data and global ownership records.

Often, the old-school investigative journalist’s approach
of picking up the phone and calling sources, neighbors,
ex-wives, or former business associates yield the most
fruitful intelligence.

Take care with translations

Be flexible

A simple problem that can stifle the effectiveness of online
investigations is transliteration caused by converting Cyrillic words into English. A common difficulty is the many
ways Russian names can be converted into English, such as
Dmitry, Dmitriy, Dmitri, Dimitri.

The benefit of a targeted approach is the ability to experiment with different methods to search for relevant information. This starts with basic public record checks but can
include a limitless source of potential leads – forums,
committee minutes, court records, flight patterns, auction
catalogues, etc.

While most major search engines make allowances for
these differences, many digital searches will require an exact match to display a result. Name variations should be
recorded in the database, but generally having access to
Russian speakers will be a major benefit for research work.
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The more obscure a source is, the less likely that information is deleted or redacted. Familiarity with tools like
Google Earth can be particularly effective when locating
properties or identifying assets such as personal jets and
yachts.
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Any search should begin with public records, taking in
corporate filings, property registers, and the media to assess the subject’s holdings. Surprisingly, HR files can also
yield high-quality leads for identifying places, people, and
contact information that can reveal a maze of companies
and individuals that might be involved.
Following the money sounds like a cliche, but it’s true. If
the company books are available, trusted, and do not involve cryptocurrencies, leads can be followed to the money.

"But even the most secretive oligarch may
have a relative or friend who is overactive
on social media, a tool that can help
identify where assets might be hidden."

For instance, payments for real estate agents’ fees could
reveal clues as to the location of a property. Additionally,
Swift messages used in international transfers can easily be
reviewed.
Despite the ubiquity of encrypted VoIP, itemized mobile
and landline phone bills still reveal international contacts
not known to be linked to the subject. Mobile phones can
offer a glut of information, including messages, geolocation information, and call mapping. A subject’s digital
footprint can also reveal much, such as emails, documents,
and internet searches.

10

I n vestigatio n s

ADVERTISEMENT

The process can reveal the true owners of assets, provide
leads and identify sources that can lead to assets that can
become part of the legal recovery action. This is not always
possible, as many assets are left in non-transparent jurisdictions. But even the most secretive oligarch may have a
relative or friend who is overactive on social media, a tool
that can help identify where assets might be hidden.

Top asset-hunting tips
• Where might you find what you seek? Oligarchs love
their luxurious lives in New York and London, with
rule-of-law protections; and Monaco, and Dubai, with
light-touch regulation.

• An organized asset database is essential. Update it often and include names, contact info, company directors, asset values, acquisition and sale dates, company
numbers, etc.

• Oligarchs often register assets under the names of family members or close confidantes for legal protection.
Seek to identify wives, mistresses, children, parents,
siblings, trusted friends, and business partners. ß
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Reducing the
pain points
Strong legal entity management
practices lead to better business
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By Blake E. Garcia, PhD, Giuseppe Marletta and Antje Teegler
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Legal entity management (LEM) is becoming a salient topic in the increased regulatory environment in which organisations all over the world must operate

I

n a globalised and interconnected economy, companies
large and small face the challenges of complying with
obligations in multiple jurisdictions, heightened and
more diverse reputational risks, and reevaluating operating models and complex governance structures.
As such, legal entity management (LEM) is becoming a
salient topic in the increased regulatory environment in
which organisations all over the world must operate.

Antje Teegler
Association of Corporate Counsel, Washington D.C.
Director International Membership Services

teegler@acc.com
www.acc.com
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To learn more about how legal entity management is handled from the perspective of the legal department, the Association of Corporate Counsel (ACC), in collaboration
with Deloitte Tax LLP, recently published the report An In-

Previous

Content

Next

side Look at Legal Entity Management Practices. This comprehensive report studied LEM team structures, policies, procedures, and practices that organisations employ to manage corporate entities and regulatory obligations.
The report covered 520 organisations across twenty industries in 48 countries, including global multinationals. 46
percent of participating companies reported having operations in Europe, offering a comprehensive overview of
the current trends on the continent.
One of the report’s key findings is that organisations that
implement a series of key leading LEM practices experience better business outcomes than those that do not.

12

A C C C olum n

ACC identified eight leading practices that constitute a
solid approach for European companies to adopt in order
to effectively manage corporate entity governance:

ACC then evaluated whether there were differences in
business outputs between those organisations with a high
number of leading practices in place and those that have
fewer procedures in place, and the differences were remarkable.

1. Centralised, dedicated LEM team is in place
2. Written LEM policies and procedures are in place and

Implementing LEM leading practices results in better
business outcomes

LEM leading practices score

3.
4.
5.
6.
7.
8.

followed
There is a single compliance calendar across the organisation
Organisational chart is updated at least quarterly
LEM testing, monitoring, and auditing are conducted
regularly
LEM training and educational programmes are provided
Corporate records are tracked electronically
Legal department uses a LEM technology platform

By combining the scores for each of these eight practices,
we calculated an overall “LEM Leading Practices Score”
for each survey participant ranging from zero (none of the
leading practices are followed) to eight (all eight practices
are followed).
The distribution of LEM Leading Practices scores shows a
normal distribution, with most participating organisations following some, but not all, of the leading practices.
Both the mean and median of the survey population were
four, resulting in the average legal department following
roughly half of the eight leading practices listed.
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Corporate entity management leaders were overwhelmingly confident about their organisation’s ability to stay in
compliance with regulations, and they were also more
likely to be satisfied with their company’s leadership and
stakeholders being sufficiently attuned to subsidiary management processes from a governance perspective.
While most participants were at least somewhat confident
that their organisation would have the ability to stay in
compliance both in Europe and every country they operate in, the differences based on the company’s Leading
Practices Score are relevant: 90 percent of those on the
upper end of the score range were very or somewhat confident, compared with just 64 percent of those with two or
fewer leading practices in place.
The results are also truly clear when looking at the satisfaction with company stakeholders’ awareness of corporate governance processes. Seven in ten of those with a
high score were very satisfied or satisfied with the company’s leadership role in LEM, while less than half of those
with a medium score were satisfied, and only 31 percent of
those with a score of up to two points.
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In addition, those who implemented at least seven of the
eight leading practices were less likely to experience delays
in updating their corporate records and were less likely to
have their entities be out of good standing with regulators.

Companies not following LEM leading practices experience
more pain points
Similarly, companies that do not follow LEM leading practices tend to experience pain points to a larger extent. The
following tile chart shows the percentage of respondents
that selected each of six different pain points related to
corporate entity management based on whether they have
each of the eight leading practices in place or not.
Darker tiles indicate a larger percentage of respondents
selecting the pain points listed on the vertical axis, while
lighter tiles indicate a lower percentage of incidence for a
particular pain point. Competing priorities is the main
pain point experienced by all participants, while lack of
talent resources does not concern most participating organisations.
The incidence of not having leading practices in place
across the remaining options provided is noticeable. Those
who do not have leading practices in place are more likely
to say that lack of bandwidth is an issue. More specifically,
those who do not have written policies and a single compliance calendar are more likely to select antiquated and
inconsistent processes and lack of technology as pain
points compared to participants that do have written policies and a single compliance calendar.
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• How to build a data-backed ethical and compliant culture? In-house teams are providing strategic counsel
and risk management, and a top priority in 2022 and
beyond should be ethics and compliance. The reason?
Establishing (or enhancing) a value-based ethical and
compliant culture can help limit legal exposure and
improve financial results, boost employees’ happiness,
and sharpen a brand's image. Are you ready to measure
performance in the areas of compliance, ethics, and risk? Get
started!

• Join our panel of in-house thought leaders, and improve your understanding of the policies and practices
that organisations have in place to manage complex
compliance and regulatory obligations. Watch this free
online programme now from your desk, and learn from your
peers.
Source: ACC

Also, respondents who do not track corporate records
electronically report antiquated processes and lack of
technology as two pain points that they experience to a
significantly larger extent than participants in organisations that use technology to track corporate records. These
results further showcase the importance for European
companies to adopt technology to operate more efficiently.

• Connect with like-minded peers and tap into the wishas on other business outcomes for global and European
organisations alike.
Other relevant key findings relate to the growing focus on
LEM based on staffing numbers and budgeting, the worrying discontent of survey participants with the LEM
technology platforms available, and the struggles that
many companies face in terms of establishing solid LEM
policies and practices.

Learn more about legal entity management
The full survey report contains more detailed insights on the
positive impact that implementing LEM leading practices
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dom of the crowd when tackling your company’s legal
and business issues, or starting a new initiative. Join one
of 21 ACC networks to exchange ideas and expertise on policies, best practices and more.

• Are you tasked with developing protocols and processes to identify compliance risks as they arise in jurisdictions your enterprise does business in, and correct
them in real-time? Advance your organisation’s compliance
function by saving time and resources with ACC's compliance
toolkit. ß

To learn more about this topic, these ACC resources might
have the solution you are looking for:
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Becoming more
goal-oriented
16 years of Legal Benchmarking
Survey – what’s up and coming?
By Andreas Bong and Chloé Lybaert, LL.M.

For both large and small companies, a complete transformation of the legal department will be paramount to their future success. In the coming years, new core
competences will be seen in the classic profession of the in-house lawyer.

Introduction

Andreas Bong
KPMG Law Rechtsanwaltsgesellschaft mbH, Düsseldorf
Partner, M.Sc., MBA, Cluster Lead Legal Operations and
Technology Services

andreasbong@kpmg-law.com
www.kpmg-law.com

The Legal Benchmarking Survey has been monitoring
trends and developments in legal departments since 2005.
From strategy to implementation to monitoring success,
the survey focuses on practical application: What works,
what needs to be revised? In the current edition 2021/22,
some well-known trends continue, but elsewhere a trend
reversal seems to be emerging.

Chloé Lybaert, LL.M.

Issue 2 | June 2022

KPMG Law Rechtsanwaltsgesellschaft mbH, Düsseldorf
Senior Associate, Legal Operations and Technology Services

Main trends of the past 16 years up to today

clybaert@kpmg-law.com
www.kpmg-law.com

The past 16 years were clearly marked by the growth of the
legal department and the correlated cost-conscious in-
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sourcing strategy. While this strategy has paid off, the
changes it incurred present a new set of challenges: increased cost pressures, an increasingly complex work environment, and the need to continually rethink and further
develop their business model, which does not leave legal
departments unaffected either. Finally, the global developments of the last 2 years, of which Covid-19 has been a
major catalyst, have also left their mark.
All this has led to the need to find new ways to increase
efficiency: Never before has the profession of the in-house
lawyer been so strongly influenced by the rethinking of
processes and the need for digitalization.
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Figure 1: Lawyers per €1 bn in turnover in legal departments of the top 150 firms in Germany

Figure 2: Introduction of legal operations function

Source: Recht auf Fortschritt - Der Rechtsabteilungsreport von KPMG Law
2021/22

Figure 3: Average ratio of the legal operations FTE in relation
to the entire Legal team

Source: Recht auf Fortschritt - Der Rechtsabteilungsreport von KPMG Law 2021/22

Make Legal lean and emphasize core
matters (Figure 1)
For the first time since 2005, no increase or stagnation in
the number of corporate lawyers in relation to corporate
turnover could be observed. On the contrary, the numbers
have actually declined. Whether this is a temporary effect
due to external factors such as Covid-19 remains to be
seen. In any case, we believe that the era of increasing
build-up has its best days behind it. With the increasing
cost pressure and uncertainty that companies are facing,
alternative and more efficient ways will have to be found
to get everything done with a limited number of resources.

trades who, because of its many interfaces with different
parts of the business, also takes on other roles such as
project management and acts as a knowledge center, will
have to be reviewed.
The legal department should set a good example and
make its areas of responsibility clear: Stakeholders should
also be given clear instructions, not only on what requests
the department can handle, but also how these should be
handed in. A streamlined process of intake and processing
will not only improve cooperation and efficiency with the
business, but also the quality, speed and stress level for the
legal department team members will be clearly influenced
in the right direction.

These changes will also mean that Legal will have to become more goal-oriented: The general attitude and expectation of many stakeholders that Legal is a jack-of-all-
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Source: Recht auf Fortschritt - Der Rechtsabteilungsreport von KPMG Law
2021/22

Professionalize legal operations to increase
efficiency (Figure 2 and 3)
But despite the observed reduction in the number of lawyers relative to firm turnover, another interesting observation can be made. Not every form of resourcing has lost
out over the past two years: The number of firms that have
appointed a legal operations team has increased, as has the
relative share of team members in the legal operations
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team in relation to the entire legal department. This is not
surprising. Where there are efficiency gains to be sought
and alternative ways to achieve them, there is a need for
structure and for a process owner who can drive them. A
legal operations team is the ideal player for this.

Figure 4: Strongest drivers for technology investments (Multiple answers possible)

Automate to reduce manual effort and free
up capacity
Digitalization and legal tech have been a hot topic for several years now and, as a result, often appear as an umbrella term where each term loses its individual meaning. Yet
here too, we see that investment and freed up budgets
continue to rise. The most common reason for this is to
optimize the reduction of resources with other means,
and also to increase quality.
However, with these goals in mind, it is important to realize that the purchase and implementation of relevant tools
only makes sense if the right structure and supporting
processes are in place in the legal department. Consistent
use and the presence of established practices are paramount to prevent the tools from falling into disuse. The
complexity of these platforms is often underestimated
when choosing a vendor. This affects the necessary willingness of employees to use the platform for their work,
which can lead to the implementation of such platforms
being unsuccessful.
Again, the support of legal operations officers can be the
right solution to ensure this upfront and help you on the
right path to the legal department of the future.
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Source: Recht auf Fortschritt - Der Rechtsabteilungsreport von KPMG Law 2021/22

Increased focus on the value contribution of
Legal

publicize the ever-increasing workload and resulting efficiency gains.

The indirect result of the aforementioned cost reductions
and increased expectations has also led to more transparency being expected from legal departments. Until now,
this was just about the only central function in the company that was spared KPI compulsion and the need to turn
everything into quantifiable figures. While this upcoming
trend may sometimes seem excessive in the eyes of Legal
team members, there is also a clear benefit that can be
captured for the legal department: Where Legal was often
seen as a naysayer and obstructionist, this is the opportunity to clearly communicate their value contribution and

The result is that the request to invest in additional resources can also be explained and justified more clearly
when the efforts to increase efficiency and the associated
benefits can already be communicated clearly and in plain
language. Moreover, it is also the perfect opportunity to
make sure that the legal department is on the right track
to achieve the set goals and to actually realize its efficiency
potential. If the goal is not fully achieved or not achieved
at all, it will be possible to make adjustments.
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Outlook

Unternehmensrelevantes Recht,
aktuell und praxisnah Jetzt

For both large and small companies, a complete transformation of the legal department will be paramount to their
future success. In the coming years, new core competences
will be seen in the classic profession of the in-house lawyer; these will be increasingly complemented by newer
players in the legal department, such as an increasing
number of legal operations and legal tech officers. This
new focus will not only lead to a different interaction
within the legal department, it will also lead to a different
relationship with clients: Away from a nontransparent
support service and towards a client-focused service provider whose value contribution can be observed throughout the company. ß
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Lawyer
well-being: "Are
you crazy?"
The efforts in the German legal
market have only just started
By Kai Jacob, Dr. Dierk Schindler, Dr. Bernhard Waltl

Kai Jacob
Liquid Legal Institute, Walldorf
Co-CEO

k.jacob@liquid-legal-institute.org
www.liquid-legall-institute.org

Dr. Dierk Schindler
Liquid Legal Institute, Stuttgart
Co-CEO

The study aims to provide objective evidence on a highly relevant topic. We must focus a lot more on the person behind the role of lawyer and his or her stance in the
modern working world, nothing less.

d.schindler@liquid-legal-institute.org
www.liquid-legall-institute.org

Why lawyer well-being? All is well with us lawyers, isn't it?

Dr. Bernhard Waltl
Liquid Legal Institute, Munich
Co-CEO

b.waltl@liquid-legal-institute.org
www.liquid-legall-institute.org
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"Are you crazy - mental health is not an issue for lawyers!"
This could be the answer to the question about the (mental) health status of lawyers. Lawyers are trained to keep a
cool head even under high pressure, to give clients a feeling of security in critical situations, to put on the poker
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face in negotiations and - if necessary - to act against their
own moral compass. Lawyers should always see a way out,
be always available as advisors and act as a rock in the surf
to guide clients safely and, of course, as unscathed as possible through the legal jungle. It is about responsibility for
the interests of others, often in difficult and complex situations. There is no room for personal fears, weaknesses,
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doubts, and uncertainties. The legal profession thus is exposed to numerous risks for mental health. In recent years,
the pressure and uncertainty associated with digitalization
made the situation worse. Communication efforts are increasing, we are overrun by documents and data, and the
latent risk of outdated IT systems accompanies our practice. Be honest, ...

1. how many hours do you spend in virtual meetings per
week?

2. how many emails do you receive and write every day?
3. how many pages of PDF documents do you get "FYI"
every day? And how many of them do you read?
4. how many decisions do you take in your job, that are
not totally aligned with your moral compass?
5. how often is your rest at the end of work (if any) or on
weekends (if any) interrupted or disturbed by constant availability - made possible by technology?

Conclusion I:
Due to their activities and the expectations placed on
them, lawyers are heavily exposed to mental health risks.

What is the state of mental health of legal professionals?
Since the 1990s, mental health studies of male and female
lawyers in the U.S. have shown an alarming picture: hey
are notoriously overrepresented in mental illness. Suicide
was the third most leading cause of death among lawyers
in 2006 - after cancer and heart attacks. They are three
times more likely to live with addictive disorders and were

Issue 2 | June 2022

nearly six times more likely to commit suicide than the
population average. The situation has not improved much
so far, as the American Bar Association noted in a largescale study of 13,000 participants in 2016: "(B)etween 21
and 36% qualify as problem drinkers, and approximately
28%, 19%, and 23% are struggling with some level of depression, anxiety, and stress.“ (P. R. Krill, R. Johnson, & L.
Albert, The Prevalence of Substance Use and Other Mental Health Concerns Among American Attorneys, 10 J.
ADDICTION MED. 46 (2016)).
Now, one could argue that this is a study specific to the
Anglo-American area and that there are no reliable figures
for Europe or for the German-speaking countries. Information on suicides among lawyers is neither available for
the German-speaking countries nor does this professional
group appear in the available statistics. There are also only
very few surveys that consider mental illnesses or concrete
stress-related burdens in the world of work.
Hence, the Liquid Legal Institute clearly focused on this
topic last year: First, a small, non-representative survey
was launched, and the results published in a report. Already this questionnaire showed that over 60% of lawyers
said they had experienced "work-related mental health
problems" at least once in their lives. Over 70% stated that
they know colleagues who suffer from work-related mental health problems. Furthermore, more than 80% of the
respondents agree that the issue of lawyer well-being
needs more attention and social consideration.
On this basis, we conducted a larger study in German-speaking countries together with partners, including
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the German Association of Corporate Counsel (Bundesverband der Unternehmensjuristen, BUJ e.V.) and
EUPD Research, which allows similar conclusions to be
drawn about the state of health of lawyers. The alarming
results from this large study are publicly available (https://
www.liquid-legal-institute.com/library/).

The new CHA Award “Legal” and the Seal for Excellent
Lawyer Well-Being “Inhouse”
While our study results confirm what has been known for
years in other regions of the world, we must not stop
there! Given the sensitivity and complexity of the issue,
this is easier said than done. Significantly supported by
Zoë Andreae, Managing Director of Lecare GmbH, a separate "Legal" prize, the so-called Corporate Health Award
(CHA), was launched. To this end, all companies in the
legal sector are invited to outline their measures for employee well-being in the legal sector. This expressly includes (legal tech) start-ups, and alternative legal service
providers. An independent jury evaluates the submissions,
audits the submitted documents, and conducts interviews
if necessary. The winners will receive the Corporate Health
Award Special Prize
"Legal".
But we went even
further than that.
Together with our
partners, we are
now also offering a
seal for excellent
lawyer well-being
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for legal departments and administrative lawyers in the
public sector that makes health related commitment and
achievements visible.
We hope that both the award and the seal will help raise
awareness of the issue so that in the end, the lawyers - the
human beings - are the true winners.

the participating companies, but universities should be
invited to make those findings part of their education curriculums. And finally, more reliable data must be collected
through interviews, studies, surveys, etc. to understand
the issue and the causes even better and to take targeted
measures.

CrossingBorders
Wirtschaftsrecht weltweit
2
Ausgabe 1/202

Conclusion II:
We create positive incentives so that companies can address the issue. The corporate health award "Legal" and
the creation of a seal for excellent lawyer well-being for
legal departments will push the topic out of the taboo
zone and into the light of public awareness.

Conclusion III:
Fokus: M&A

The efforts in the field have only just started. We must
continue to work together to ensure that the legal market
continues to offer livable and appropriate working conditions in the future. ß
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We thereby also aim to provide objective evidence on a
highly relevant topic. We must focus a lot more on the
person behind the role of lawyer and his or her stance in
the modern working world, nothing less.

www.deutscheranwaltspiegel.de/
international

However, study results and awards are only steps on a long
road that no one must travel alone. The LLI, with all its
members and (future) partners, invites you to take the
next steps together. We expect that there will be greater
demand in the field of law because companies are only
starting to understand the issue. We also need to create an
environment for further training and qualification so that
something can change in the long term. In addition, the
findings and considerations must not only be passed on to
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Futuro Towers, 4th Floor, Al Ma‘ather Street, P.O.Box: 61695
Riyadh: 11575, Kingdom of Saudi Arabia
Phone: +966 11 405 0201
engels@ahk-arabia.com
www.saudiarabien.ahk.de/en
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Southern African – German Chamber of Commerce and Industry NPC
Cordelia Siegert
Competence Centre: Corporate Social Responsibility, PO Box 87078
Houghton, 2041, 47, Oxford Road, Forest Town, 2193
Johannesburg, South Africa
Phone: +27 (0)11 486 2775
csiegert@germanchamber.co.za
www.germanchamber.co.za

American Chamber of Commerce in Germany
Dr. Hanns Christoph Siebold
c/o Morgan Stanley Bank AG
Frankfurt/Main
hanns.christoph.siebold@morganstanley.com
www.amcham.de/public-affairs/public-affairs-overview/law/

INTERFOR INTERNATIONAL
Don Aviv, CPP, PSP, PCI
President
New York
daviv@interfor.international
www.interfor.international

INTERFOR INTERNATIONAL
Benjamin Kunde, CFE
Executive Vice President - Investigations
New York & Atlanta
bkunde@interfor.international
www.interfor.international
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Dr. Mark C. Hilgard
Myliusstraße 29, 60323 Frankfurt/Main
Phone: 0173 1523444
hilgard-law.de
hilgard@hilgard-law.de
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ACC Europe – Association of Corporate Counsel
Carsten Lüers
c/o Verizon Deutschland GmbH
Sebrathweg 20, 44149 Dortmund
carsten.lueers@de.verizon.com
www.acce.com
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