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Numerous new
laws to be
expected as a
result of the
coalition
agreement
Minimum wage: It remains to be seen what the new regulations will actually look like in the end after the 3 coalition parties have discussed them and what impact
they will have on the status quo.

D

are more progress - Alliance for freedom, justice
and sustainability" is how the traffic light coalition
has titled its 178-page coalition agreement for the
years 2021 to 2025. The plans under the heading
"Respect, opportunities and social security in the modern
world of work" are of particular importance for all those
working in the field of labor law and human resources.
The following is an overview of some of the important
topics.
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Minimum wage
The statutory minimum wage is currently being developed by a Minimum Wage Commission (Mindestlohnkommission) consisting of representatives of employers and employees based on the Minimum Wage Act. For
2022, an increase to EUR 9.82 on 01/01. and EUR 10.54 on
07/01. has already been set. The new federal government
also wants to increase the minimum wage to EUR 12.00 in
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October 2022. This has already been sharply criticized by
employers' associations and is considered unconstitutional.

Working from home / mobile work
There is currently no legally guaranteed right or obligation
to work from home. However, there is currently a home
office mandate in force until 03/19. based on the Infection
Protection Act (Infektionsschutzgesetz) in connection
with the coronavirus pandemic.
It is planned that every employee will be entitled to discuss
the possibilities of mobile working and working from
home activities with his or her employer. The employer
should only be able to object to this if he can demonstrate
that opposing operational concerns exist. Overall, the
possibilities of mobile working / working from home are
to be improved. This form of working has increased extraordinarily in times of the pandemic and reflects the
wishes of employers and employees for different reasons.
A new regulation that has already been in place for a few
months grants work councils a say on what mobile work
should look like.

Working time law
In times of new working worlds and models, the call for
easing the working time law is becoming louder and louder. From the employers' point of view, there is criticism of
the rigid rest periods that must be observed between work
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phases (basically 11 hours) and the maximum weekly
working time (within a 5-day-working, week regular 40
hours, extension to 50 hours possible). Unfortunately,
nothing in this context shall be changed fundamentally.
Nevertheless, flexible working time models should be possible in the future, albeit only within the framework of
collective bargaining agreements. However, more and
more companies in Germany do not apply collective
agreements, including start-ups, for which this flexible
option would then be ruled out. Furthermore, the fundamental ruling of the European Court of Justice of 2019
(2019/05/14 - C - 55/18) on the obligation to record working time is to be transposed into national law. The European Court of Justice has, among other things, required an
objective, reliable and accessible system to be established
by each employer to measure the time worked by each
employee. This means that trust-based working time
models in which employees have not previously recorded
any working hours can no longer be continued in this way
and must therefore be adapted.

Fixed-term employment contracts
In Germany, fixed-term employment contracts (befristete
Arbeitsverträge) are a popular and usually easy-to-use
flexible instrument. Fixed-term employment contracts are
advantageous for employers in that such contracts do not
have to be terminated, which could regularly be reviewed
in court, but end automatically upon expiry. In Germany,
due to the strict regulations of the Dismissal Protection
Act (Kündigungsschutzgesetz), terminations are often associated with legal uncertainty for employers. This Act
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applies to terminations in companies with more than 10
employees and if the employee has been with the company
for more than half a year.
The possibility of concluding fixed-term employment
contracts is to be limited in terms of duration. It is currently unclear whether the further restrictions, already
laid down in a drafted act by the previous government but
ultimately not implemented, will be introduced. According to the drafted act, fixed-term contracts without objective reasons have to be limited to 18 months (currently 24
months) and must allow only one possibility of extension
(currently 3 extensions possible). It was also envisaged
that only a certain number of workers in a company could
be employed on fixed-term contracts without a given reason for the fixed term.

International posting of workers /
specialized workers
The federal government wants to abolish unnecessary administrative requirements for A1 certificates for cross-border services by introducing a European electronic real-time register. Also, certain business trips are to be exempted from the requirement of an A1 certificate. Currently, workers are required to carry the A1 certificate with
them on short-term business trips as well as on longerterm postings within the EU and also on short-term mobile work abroad.
The protection of workers in cross-border postings is to be
improved and bureaucratic hurdles to be reduced. In the
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future, there have to be effective and efficient controls in
order to be able to take action against misuse and fraud. as
Also, comprehensive advisory services for posted and mobile workers are required. An information platform is also
to be introduced in all EU languages, including information on national labor law in the member states.
There should be further development of existing immigration laws to recruit specialized workers from abroad in a
targeted manner. To this end, the EU Blue Card residence
permit is to be extended to non-academic professions if
there is a concrete job offer.

Apprenticeships and postgraduate
professional education
The coalition agreement deals extensively with the challenges of digitalization and the accompanying need to
qualify employees for new professions. Accordingly, it announces improved opportunities for professional reorientation, apprenticeships and postgraduate professional education. Among other things, it has to be possible for employees under certain conditions to obtain a vocational
qualification retroactively or to start a professional reorientation. For this purpose, an agreement is to be concluded between employers and employees. In this case, the
Federal Employment Agency (Bundesagentur für Arbeit)
can grant subsidies on application and support these projects.

ADVERTISEMENT

Equal pay
The laws already in place in this context are to be supplemented and the wage gaps that still exist between women
and men are to be closed. In particular, the enforcement of
equal pay is to be strengthened by enabling workers to
assert their individual rights, including through unions.
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Summary
While a draft of the Minimum Wage Act is already available, for many of the issues presented it remains to be seen
what the new regulations will actually look like in the end
after the 3 coalition parties have discussed them and what
impact they will have on the status quo.
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gesture or risk
for the
economy?
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Increases in minimum wage and
marginal earnings threshold - well-intentioned gesture or risk for the
economy?
Because of the maximum limit, higher productivity cannot be rewarded by more pay for mini- and midi-jobbers, so higher motivation is less likely.
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federal cabinet. Once executed and published, it will enter
into force on 1 October 2022.

At the start of its legislative period, the new federal government set itself ambitious goals of reforming the labor
market and the social system. One of the key points of the
election campaign was that more justice and respect
should be shown to working people, especially those with
lower incomes.
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On 23 February 2022, the draft legislation to increase the
minimum wage and the maximum monthly amount for
marginally employed individuals proposed by the old and
new Federal Minister of Labor, Hubertus Heil, passed the
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In the following, we will show what consequences will
arise for both employees and employers.

Increase in minimum wage
The statutory minimum wage applies to all employees of
full age, with the exception of the long-term unemployed
after taking up work in the first six months, as well as
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trainees and people in internships of less than three
months.
With the start of the new year, it is becoming apparent that
the most prominent election promise is already being implemented. The draft legislation for this as presented by
the Ministry of Labor has now passed the federal cabinet
and is about to be executed and published. From 1 October 2022, the minimum wage shall rise to EUR 12 an hour.
On 1 January 2022, it had risen from EUR 9.60 to EUR
9.82. The fact that the government is increasing the minimum wage in this way is a unique step, because until now
it was up to the employers or employers’ associations and
the trade unions to negotiate employees’ wages. This is to
be the case again in the future, starting in 2024. Until the
targeted increase to EUR 12 in October 2022, another increase to EUR 10.45 will take place in July 2022. The subsequent raise to EUR 12 will be the last increase until
2024.
Trade unions applaud the plans for increasing the minimum wage. Nevertheless, there is a lot of criticism from
employers and other stakeholders alike. They see the autonomy of collective bargaining at risk and no reason for
political interference in the decision-making of the socalled minimum wage commission, which is made up of
representatives of employees and employers. The increase
in the minimum wage would interfere with more than 190
collective bargaining agreements throughout Germany,
and more than 570 wage groups would become obsolete.
After all, more than six million people and 54% of businesses will be affected. In the service sector, the figure is as
high as 42.5%. Also, employers point out economic ten-
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sion due to the ongoing COVID-19 pandemic, which will
not necessarily simplify coping with the expected 25% increase in labor costs for employers. The metal workers
union, however, does not see any impairment of the fundamental competence of the minimum wage commission
and argues that the planned step is merely a one-off and
does not change anything about the known distribution of
roles in the minimum wage commission.
This step is also receiving a lot of criticism from political
circles. For example, the opposing parties argue that not
enough attention is being paid to the issue of old-age provision, as the higher minimum wage is unlikely to result in
a pension level above the planned minimum pension.

Effects of the increase of minimum wages
on marginal employment relationships
So-called mini-jobs are marginal employment relationships that provide for a gross remuneration of not more
than EUR 450 per month or for a maximum of 70 working
days per calendar year (the latter regardless of the remuneration as long as the average does not exceed EUR 450
gross per month). The maximum gross remuneration of
EUR 450 for marginal employees is a cap, so that the number of working hours is limited and depends on the applicable minimum or agreed hourly wage. There are two important aspects to mini-jobs: on the one hand, the maximum gross remuneration of EUR 450 may not be exceeded. The number of working hours is thereby linked to the
agreed hourly wage; however, this must be at least the
statutory minimum wage. On the other hand, short-term
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mini-jobs may not exceed the duration of three months or
70 working days per calendar year, whereby the monthly
remuneration may fluctuate below the maximum limit.
Mini-jobbers are considered part-time employees within
the meaning of the Part-Time and Fixed-Term Employment Act (TzBfG). This means that they basically have the
same rights as full-time employees; in particular, they enjoy protection against dismissal, remuneration for work
on Sundays and public holidays, maternity pay or even
statutory accident insurance in the event of accidents at
work or on the way to work, or an entitlement to vacation.
The amount of vacation days depends on the number of
days they work per week. On the other hand, mini-jobbers
are not automatically covered by health and nursing care
insurance, although lump-sum social security contributions are deducted. Only from monthly remuneration of
EUR 450 employees pay into health and long-term care
insurance, thereby acquiring the corresponding insurance
coverage.
The increase in the minimum wage to EUR 12 per hour
also poses practical problems. At the current minimum
wage of EUR 9.82, a maximum of 45.82 hours per month
may be worked so that the so-called “marginal earnings
threshold” is not exceeded. At a minimum wage of EUR
12 per hour, the maximum number of working hours employees could have worked up to the monthly ceiling
amount of EUR 450 per month would only be 37.5 hours
per month. In order to allow employees to continue to
work more than 10 hours a week, the maximum remuneration limit for marginal employees will also be increased
from EUR 450 to EUR 520 per month, in effect from 1
October 2022.
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"Despite the exclusive competence of the
minimum wage commission, wages in the
low-wage sector are still at a precarious
level speaks rather less for high efficiency,
which should not be expected from 2025
on either."
In addition, for so-called “midi-jobs”, the maximum limit
will be raised from EUR 1,300 to EUR 1,600 per month.
Midi-jobs provide for a monthly gross remuneration that
is higher than the remuneration ceiling for mini-jobs (i.e.,
from 1 October 2022, at least EUR 520.01) up to the aforementioned maximum. They are subject to a sliding contribution scale whereby the employer’s share is fixed and the
employee’s contribution percentage is lower for those
whose remuneration is at the lower end of the transition
zone (Übergangsbereich) and higher for those with remuneration closer to the higher end of the zone.
Even though mini-jobbers do not have to pay unemployment insurance contributions and thus have more net income, they have the disadvantage of not being entitled to
unemployment benefits. After all, mini-jobbers are insured with the German pension insurance, although an
exemption is possible. For employees making use of the
exemption option, it means that there is no entitlement to
pension payments even in retirement, which greatly increases the risk of poverty in old age. Nevertheless, a stable
statutory pension cannot be expected if a mini-job is the
only gainful employment, since the compulsory contribu-
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tion is also very low due to the low pay. The risk of poverty
in old age remains. Contribution payments on the basis of
a monthly gross income of EUR 450 (or EUR 520 going
forward) do not result in a relevant pension expectancy.
Although, in light of the higher remuneration ceiling, employees have more money available during their period of
employment, the drop is all the deeper when they retire,
since unlike low-income earners with full social security
contributions, mini-jobbers receive even less pension.
Most mini-jobbers still decide to be exempted from pension insurance, so that they would have no pension entitlements at all after their period of employment.
On the other hand, the increased minimum wage is
planned to enable a living wage, at least for those in full
employment, and improve social participation through
greater purchasing power. The German liberal party emphasizes that, especially for pupils, students or pensioners,
a mini-job is now the “ideal way to earn some extra money”. Unfortunately, this short-sighted view of higher wages
alone misses the fact that policymakers initially tried to
prevent the low-wage sector, and mini-jobs in particular,
from growing any further.
In addition, a risk also arises, for example, for regular
part-time employees. It could now become more attractive for employers not to offer part-time work or not to
extend temporary employment contracts and instead hire
low-wage employees. In this way, employers save on social
security contributions and employees are placed in an
even stronger position of social and societal dependence.

Previous

Content

Next

Comment
It is clear that both those in favor and those opposed have
valid arguments regarding the increase in the minimum
wage.
The logical step after raising the minimum wage is to also
increase the marginal earnings threshold to EUR 520 per
month. On the one hand, this is advantageous for employees, as they receive higher pay. On the other hand, employers also benefit, because they would otherwise have
had to hire new employees, since employees with an hourly wage of EUR 12 would only have been able to work
about 38 hours a month. The fact that, despite the exclusive competence of the minimum wage commission, wages in the low-wage sector are still at a precarious level
speaks rather less for high efficiency, which should not be
expected from 2025 on either.
In addition to that, employers will still have to accept
much higher wage and production costs, even though the
Covid-19 pandemic and the associated economic burdens
are still ongoing. Even if previous experience with the
minimum wage has shown that companies have largely
succeeded in adapting to the higher wage cost level, this
political step is still a risky bet at the expense of the employment level and the economic existence of employers.
Against this backdrop, it is also questionable whether the
EU Commission will stick with its plans for a framework
for European minimum wages at present or postpone
them until after the Covid-19 pandemic.
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ADVERTISEMENT

It is a fallacy to justify the rising minimum wage primarily
on the grounds that more remuneration boosts worker
productivity. As a result of the rising hourly wage, the
maximum monthly earnings of marginally employed individuals also increases to EUR 520 for the same number
of hours worked. Because of the maximum limit, higher
productivity cannot be rewarded by more pay for miniand midi-jobbers, so higher motivation is less likely.
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The criticism from practitioners, that instead of social inclusion, there is more of a risk of expanding precarious
employment, can be heard. This is because, due to significantly lower social security contributions, it now becomes
more attractive for employers to employ marginal employees, whose higher pay of EUR 520 per month brings
them closer, in terms of pay, to the rest of the full-time
workforce whose pay level is already higher and not to be
increased further in the wake of the implementation of a
higher minimum wage. To improve the social position of
employees, a reform of pension and unemployment benefits would be more beneficial instead of, or at least in addition to, a higher minimum wage. The accusation of violating collective bargaining autonomy is loud, but not necessarily convincing. In low-wage sectors, for example, often
only a minority of employees are protected by collective
bargaining agreements. ß

Jetz
kosten t
abonni frei
eren!
Æ unter anderem mit folgenden Themen:

Æ

3

„Winning Green“

Æ

6

Insolvenzverwalter und Datenschutz

Æ

13

Manager der Restrukturierung

Æ

17

Virtuelle Aktienoptionen als RetentionInstrument

RestructuringBusiness ist eine neue, praxisorientierte Fachpublikation zu allen für die
Unternehmenspraxis und den Rechtsmarkt wesentlichen Fragen der Sanierung, Restrukturierung
und Insolvenz. Namhafte Autoren aus Unternehmen, Wirtschaftsprüfungsgesellschaften und
Anwaltssozietäten berichten über nationale und internationale Entwicklungen. Beiträge von
Insolvenzverwaltern und Sanierungsberatern sowie praxisorientierten Wissenschaftlern runden
das Angebot ab.

www.restructuringbusiness-magazin.de

Herausgeber

Partner

F.A.Z. BUSINESS MEDIA GmbH – Ein Unternehmen der F.A.Z.-Gruppe • Frankenallee 71–81 • 60327 Frankfurt am Main

Issue 1 | March 2022

Previous

Content

Next

9

L a bo r L a w

AI and workers’
rights - a high
risk area, really?
If one talks about Artificial Intelligence, the immediate thought of a use
case would most likely not be in
labour and employment law, but other
areas of law.

©©sittinan – stock.adobe.com

By Dr. Frank Kohls

The fear that AI in the context of recruitment makes the decision based on algorithms which might bias or discriminate should be already addressed by data privacy
regulations.
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T

he use of Artificial Intelligence (AI) is becoming
more and more common also in labour law contexts1. There are different playgrounds where AI is
already being used in the lifecycle of an employment algorithm-based election of candidates during recruitment2, analysis and supervision of employees during
the employment3, AI as support in defining the scope of
employees in case of dismissal etc.
Thus, it is no surprise that the current activities of the EU
regarding regulation of AI includes labour law. The way in
which labour law and AI is presented in these regulations
is nevertheless surprising.

Current proposal by the EU
In 2020, the European Commission issued in 2020 a White
Paper4 and on April 4, 2021 a Proposal for an Artificial
Intelligence Act5 (the “AI Proposal”). European Commission White Papers are documents containing proposals
for European Union (EU) action in a specific area. The
general reasoning for later Proposals can be found in the
White Papers. The purpose of a White Paper is to launch a
debate with the public, stakeholders, the European Parliament and the Council in order to arrive at a political consensus. The Commission’s 1985 White Paper on the completion of the internal market is an example of a blueprint
that was adopted by the Council and resulted in the adoption of wide-ranging legislation in this field. Recent Commission White Papers include:
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An agenda for adequate, safe and sustainable pensions
(2012);
Towards more effective EU merger control (2014);
The future of Europe – Reflections and scenarios for
the EU27 by 2025 (2017);
Artificial Intelligence -A European approach to excellence and trust (2020).
The current AI Proposal of the EU Commission, consequently, is based on its White Paper and the reasoning in
the White Paper is the basis for the reasoning of the AI
Proposal itself. The starting point for regulation of AI is a
valid risk-based approach. On page 17 of the White Paper
the Commission stated:
“As a matter of principle, the new regulatory framework for AI should be effective to achieve its objectives
while not being excessively prescriptive so that it could
create a disproportionate burden, especially for SMEs.
To strike this balance, the Commission is of the view
that it should follow a risk-based approach.”
And further on page 18:
“Notwithstanding the foregoing, there may also be exceptional instances where, due to the risks at stake, the
use of AI applications for certain purposes is to be
considered as high-risk as such – that is, irrespective of
the sector concerned and where the below requirements would still apply. As an illustration, one could
think in particular of the following:
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In light of its significance for individuals and of the EU
acquis addressing employment equality, the use of AI
applications for recruitment processes as well as in situations impacting workers’ rights would always be
considered “high-risk” and therefore the below requirements would at all times apply.(…)”6

It is so much more than a bag…
This perception of AI as “high-risk” in the area of labour
law where workers’ rights are impacted is basically stated
without any further reasoning. But the EU is not alone in
this perception. Especially when it comes to recruitment,
expressly mentioned by the AI Proposal and one of the
areas where AI is used most within an employment context, questions of BIAS and discrimination have been
raised and are documented by certain prominent examples7.Whereas court decisions are currently not widespread, one recent decision of the Labour Court of Appeal
in Cologne, May 5, 2020, Reg. 9 TaBV 32/198 underpins
this notion of AI as a dangerous tool, even if in the current
decision the recruitment tool was only used to store information of applicants. In its reasoning, the Appeal Court
Ruling illustrates a similar view as the White Paper and
the AI Proposal– AI in the labour law area is to be considered high-risk irrespective of the usage at stake:
Quote from Court’s reasoning:
”The documents to be submitted to the works council in
accordance with Section 99 (1) German Co-Determination Code (BetrVG) are not limited to the documents
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stored in it when using an electronic application management system. Such a paper-based understanding of the
term “document” would be too narrow in view of the development of electronic systems for recruiting. Because an
applicant management tool is more than a collection of
documents in file form. It offers a lot more: A modern
applicant management system can be used to publish job
offers online, enabling applications to be made directly via
a link. (...) Even if, according to the user manual, S-Application Management does not know such a function but
can rank and match the applicants solely on the basis of
the evaluations by the members of the recruiting team, the
application management system opens up functionalities
for applicant selection that go far beyond the mere inspection of the stored documents and will become important
for the employer's selection decision. (highlight and translation by the author). “

obtained via an AI-based supervision of any keystroke
employees take. The impact on the fundamental rights of
the employee irrespective of any suspicion of wrongdoing
could not even be justified by the consent of employees.
This decision has also been generally well receipted in international statements10. This decision clearly focused on
the violation by use of the single algorithm.

Proper risk-based handling

On the contrary, a general statement such as, “AI is highrisk in the area of recruitment” by the EU, or “the application management system opens up functionalities for applicant selection that go far beyond the mere inspection of
the stored documents” by the Labour Appeal Court Cologne11 ignore the current usage of AI in the specific application.

This general labelling of AI as “high-risk”, potential dangerous, does not reflect the actual use of the tool in this
specific case. It should not be denied that AI algorithms
can massively interfere with the rights of employees, be it
by discriminatory choices during recruitment processes,
or by monitoring performance in a way which is beyond
any legitimation.
For the latter, the “keylogger” decision of the Federal Labour Court BAG 2 AZR 681/16 is a perfect illustration9.
With this decision, the Federal Labour Court took a clear
stand on the exclusion of evidence which was improperly
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"It should not be denied that AI algorithms
can massively interfere with the rights of
employees, be it by discriminatory choices
during recruitment processes, or by
monitoring performance in a way which is
beyond any legitimation."

The fear that AI e.g. in the context of recruitment makes
the decision based on algorithms which might BIAS or
discriminate should be already addressed by data privacy
regulations. According to Art. 22 GDPR the data subject
shall have the right not to be subject to a decision based
solely on automated processing, including profiling, which
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produces legal effects concerning him or her or similarly
significantly affects him or her12. Thus, AI can legitimately
be used as an augmented intelligence only.
The use of AI technologies in an area such as recruitment
or workforce management does not per se qualify an application as high-risk. To do so would amount to regulating the technology rather than the use of the technology.
This reinforces why it is paramount to identify the specific
risk foreseen from the use of AI in a particular context
rather than risking the exclusion of the employment sector from the potential benefits of AI.
Consequently, greater focus should be placed on the
standard of the algorithm used in the specific AI application. The EU published April 2019 its Ethics guidelines for
trustworthy AI13, and quite a few member states have published their own set of guidelines14. The common view is
that trustworthy AI has three components, which should
be met throughout the system's entire life cycle:

1. it should be lawful, complying with all applicable
laws and regulations;

2. it should be ethical, ensuring adherence to ethical
principles and values; and

3. it should be robust, both from a technical and social perspective, since, even with good intentions,
AI systems can cause unintentional harm15.
These standards define how AI should be designed and
used, and any misuse of AI can be measured against these

12
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principles. Whether AI in a labour law context creates a
high risk or not is dependent upon whether AI and the
underlying algorithm is based on the principles of trustworthiness and on the actual use of AI. A general ban of
AI in the mentioned sectors of labour law would contradict the risk-based approach generally taken in the proposal of the EU and would ultimately ban technology irrespective of its actual usage. Even though burdensome,
only understanding of the algorithm and its effect in the
current use case will address the risk-based approach and
ensure proper handling. ß

[1]

C arsten Orwat, Diskriminierungsrisiken durch Verwendung von
Algorithmen, Antidiskriminierungsstelle des Bundes, Berlin 2020, page
34 f.

[2]

C Jorg Henning, Anika Nadler, Künstliche Intelligenz im Arbeitsrecht, in
KI & Recht Kompakt, Editor Matthias Hartmann, Berlin 2020, page 239 f.

[3]

C German Federal Labour Court (BAG), decision July 27, 2017; BAG 2 AZR
681/16; https://www.bundesarbeitsgericht.de/entscheidung/2-azr-681-16/

[4]

C https://ec.europa.eu/info/sites/info/files/commission-white-paper-artificial-intelligence-feb2020_en.pdf

[5]

C COM/2021/206 final - https://eur-lex.europa.eu/resource.html?uri=cellar:e0649735-a372-11eb-9585-01aa75ed71a1.0001.02/DOC_1&format=PDF

[6]

https://ec.europa.eu/info/sites/info/files/commission-white-paper-artificial-intelligence-feb2020_en.pdf

[7]

A list is provided by Carsten Orwat in his study, Diskriminierungsrisiken
durch Verwendung von Algorithmen, Antidiskriminierungsstelle des
Bundes, Berlin 2020, page 34 f.

[9]

[10] Christopher Ritzer, German court: monitoring of employees by key logger
is not allowed; https://www.dataprotectionreport.com/2017/08/
german-court-monitoring-of-employees-by-key-logger-is-not-allowed/;
Julia Kaufmann et all; German Federal Labor Court: Employer cannot use
information from secret keylogger software as evidence in court;
https://www.globalcompliancenews.com/2017/08/18/german-federal-labor-court-keylogger-20170818/
[11] http://www.justiz.nrw.de/nrwe/arbgs/koeln/lag_koeln/j2020/9_
TaBV_32_19_Beschluss_20200515.html
[12] Dzida/Groh: Diskriminierung nach dem AGG beim Einsatz von Algorithmen
im Bewerbungsverfahren(NJW 2018, 1917 f. 1920.
[13] European Commission, Directorate-General for Communications
Networks, Content and Technology, Ethics guidelines for trustworthy AI,
Publications Office, 2019, https://data.europa.eu/doi/10.2759/177365
[13] France: https://uk.ambafrance.org/France-s-AI-strategy; Germany:
https://knowledge4policy.ec.europa.eu/publication/germany-artificial-intelligence-strategy_en,;
[14] European Commission, Directorate-General for Communications
Networks, Content and Technology, Ethics guidelines for trustworthy AI,
Publications Office, 2019, page 5.
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Travelling and COVID-19 entry requirements inevitably go hand in hand. Two years on from the start of the pandemic, we are still facing halted international mobility
for business travel as well as short- and long-term travel assignments.

Introduction
Business travel compliance in Europe has continued to
evolve in recent years and as travel begins to steadily pick
back up, businesses face unique challenges when navigating the patchwork of national legal frameworks in Europe
while balancing the changing mobility landscape and novel ways of working. As companies navigate the complexity,
it is imperative to develop Europe-wide strategies while
ensuring compliance with local requirements. In this article, we focus on the recent developments in Europe and
provide key takeaways to consider when reviewing your
organization’s approach.
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Schengen Zone: ETIAS, EES & Smart
Borders
As part of the ‘Smart Borders’ initiative, the second half of
2022 will see additional requirements for non-EU nationals travelling to the Schengen zone, including those
from the 60+ countries enjoying visa-free travel.

• Preregistration online through the European Travel
and Information Authorisation System (ETIAS) for visa-exempt nationals. The ETIAS is not a visa, but a
pre-screening for travellers to the bloc, much like the
US ESTA. ETIAS will be checked together with the

14
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COVID-19
Travelling and COVID-19 entry requirements inevitably
go hand in hand. Two years on from the start of the pandemic, we are still facing halted international mobility for
business travel as well as short- and long-term travel assignments.
Sanitary measures remain in place and, despite (non-binding) recommendations by the European Commission,
varying requirements exist across the bloc for entry and
stay. Travel restrictions continue to change frequently,
adding a layer of complexity and uncertainty to travel
plans. Importantly, the following elements cannot be overlooked when planning business travel:

• Vaccine certificates or other evidence of vaccinations
travel documents by border guards when travellers
cross an EU border. ETIAS-required travellers will include nationals of Australia, Brazil, Canada, Japan, the
UK, and the USA. When applying for an ETIAS prior
to visiting Europe, the traveller will be required to
complete an online application form that requests personal data, contact details, passport information and
answer basic security questions. ETIAS will likely not
be mandatory until 2023, but travellers will have the
option to register from the second half of 2022.

register their name, travel document, biometric data,
and place of entry and exit on the new digital system.
The system is expected to improve security measures
at borders of the Schengen Area, facilitate the detection of overstays in the Schengen Area, improve access
to information for travellers entering Europe, and
make documentation-checking at borders faster and
more efficient. The data stored will be accessible to
immigration authorities for purposes of border controls, visa issuance and other immigration matters.

• The Entry/Exit System (EES) will also impact all non-

Key takeaway: Monitor your non-EU population and limit
risks of overstaying in the Schengen zone and be prepared
for the ETIAS roll-out. Start educating travellers with respect to these new requirements as well as non-compliance risks.

EU nationals (both short-stay visa holders and visa-exempt travellers) travelling from outside the EU
into EU countries. The EES replaces the passport
stamp at border checkpoints. Instead, travellers will

Issue 1 | March 2022
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have become the norm. The European Union has recognised a number of vaccines and each country has
steadily published the vaccines that will be accepted
for entry as well as the evidence required to prove vaccination status.
• PCR/antigen testing and quarantine requirements particularly affect travellers coming from outside the EU
and unvaccinated individuals. Again, it is important to
monitor at national level as each EU country has its
own set of measures.
• Passenger Locator Forms (PLF) and Other Declarations:
most EU countries have PLFs to be completed prior to
travel, to be produced upon request during travel. In
addition, certain countries require additional declaration based on the reason for travel, vaccination status

15
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and other reasons (e.g. France’s declaration on COVID
symptoms).
• Travel bans, while less frequent than at the start of the
pandemic, they persist nonetheless. These measures
are particularly disruptive as they typically come into
force on short notice, leaving little room to minimise
disruption. A good example is the travel ban on several
southern African countries at the end of 2021. These
travellers face enhanced scrutiny and must be additionally conscious of the elements mentioned above.
• Norm vs practice, border authorities may have a stricter
or more flexible approach in practice adding a complexity layer around the legal certainty of business
travel in the COVID context.
Key takeaway: Stay informed and be aware of last-minute
changes. Rely on trustworthy sources such as government
websites and be conscious of ad-hoc verbal or written assurances from consular officers/airlines that differ from
official government advice. Check Fragomen’s COVID-19 microsite which includes comprehensive and up to date travel
and entry requirements as well as each country’s current
operational status.

ber states. In practice, therefore, British nationals are now
considered third country nationals, and should expect to
remain in this category for the foreseeable future.
There is increased scrutiny of British nationals’ overstaying their Schengen zone allowance as well as their purpose
of travel. While British nationals do not require an entry
visa to travel to Europe for business or tourism, they are
subject to an allowance of maximum 90 days in any 180day rolling period within the Schengen zone. If the activities to be performed in Europe go beyond permissible
business visit activities, and no other applicable exemptions exist, a work permit is required. Each country sets its
own rules in this regard, therefore business travel to one
country may be permissible, while the same activities in
another country could require a work permit.
Other practical considerations for a smooth immigration
experience for British nationals post-Brexit:

• Valid passports with at least three months from the in•

Brexit

•

Amid the travel mayhem caused by the COVID-19 pandemic the UK formally left the European Union on December 31, 2020. Thus, as of January 1, 2021, British nationals no longer have free movement rights in the EU.
While a trade and cooperation agreement has been concluded, it has yet to be fully implemented in all EU mem-

•
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•

tended departure date.
Health insurance coverage is recommended for the duration of stay or transit in the Schengen zone – EHIC
cards are no longer valid post-Brexit
Return travel plans evidenced by a round trip ticket or
proof of sufficient funds to purchase a return ticket
Invitation letter from the host country/entity is always
a best-practice recommendation, confirming the nature and duration of the travel
Common Travel Area: note that travel between the Republic of Ireland and the UK remains unaffected
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Key takeaways: Be aware of the new travel realities for British nationals. Ensure your British employee population is
educated on their status and requirements when travelling
to Europe. Review the activities that your British nationals
regularly undertake in Europe with your immigration advisors to understand any risks that may arise, or any opportunities for work permit exemptions. Remember also
to consider the inverse, travel into the UK for EU nationals faces many of the same complexities.

Remote work
Another post-pandemic reality, remote work involves individuals working full time for an employer in a country
other than their country of employment – sometimes referred to as the ‘digital nomad’ movement. Unlike in other
regions and countries, remote work remains largely unregulated in Europe, given that these types of employment
arrangement fall within the tenant of free movement
across the bloc.
As it relates to non-EU nationals, nine European countries
now offer Digital Nomad visa types: Croatia, Estonia,
Georgia, Germany (limited nationality list), Greece, Hungary, Iceland, Romania, and Malta. These programs typically require substantial funds, no access to the local labour market, no additional intra-EU mobility rights, and
limit stays to six to 12 months. While this is perfectly suited for digital nomads, this arrangement does not suit remote workers seeking a more permanent arrangement, as
only Greece and Malta allow stays beyond 12 months, and
none of the programs lead to permanent residency.

16
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The greater risk for intra-EU remote work lies in the areas
of social security and taxation, as local tax may be applicable after a certain threshold depending on the taxation
agreement between the home and host country.
Key takeaway: Many companies are developing remote work
policies as an incentive for employees and new hires. The
overriding principle is to remain informed, not just on
where employees are and where they are going, but also
the rules when they get there. Ensure that immigration,
social security, posted worker and tax risks are part of the
conversation when these policies are being developed.

Posted workers and other compliance
considerations
Businesses are frustrated with the complexity of posted
worker compliance in practice; navigating 27+ countries’
unique posted worker processes is often disproportionate
to the time these employees spend in-country. In some
cases, companies refrain from notifying authorities, afraid
of being brought on the authorities’ radar and triggering
inspections, even though an attempt at compliance would
be made in good faith.
Labour inspections are typically intrusive, and penalties
can be hefty – ranging from large fines (up to 30,000 EUR
in some countries) to criminal liability for home and host
company (including imprisonment).
Companies cannot avoid compliance, but help is on the
horizon. These rules will not disappear, but the landscape

Issue 1 | March 2022

for provision of services has changed since the rules were
adopted. For posted worker rules in particular, the European Commission brought infringement proceedings
against 24 member states whose implementation of posted
worker rules were found to be disproportionate to the
aims of the legislation. In addition, the European Commission is developing a voluntary, common posted worker
declaration form in consultation with member states
aimed at reducing the administrative burden.

"The greater risk for intra-EU remote work
lies in the areas of social security and
taxation, as local tax may be applicable
after a certain threshold depending on the
taxation agreement between the home
and host country."
Aside from posted worker rules, businesses must consider
social security, labour law and tax implications for business travel. Changes in work or residence location could
cause a social security shift and any extended period of
stay could inadvertently trigger establishment of tax residence for the home employer in certain EU countries. Despite some harmonisation at EU level, these aspects require country-by-country compliance checking.

Conclusion
The pivotal takeaway is to be prepared for an increase in
complexity. The pandemic has accelerated a pre-pandemic
trend of requirements and enforcement addressed at
short-term travellers, while at the same time shielding
businesses from the full ramifications of Brexit. Having a
robust business travel program can enable businesses to
minimise disruption and potentially use the recent and
forthcoming changes to their benefit, possibly even allowing for compliant intra-EU mobility as a perk for talent
attraction and retention.
Partnerships with trusted advisors are critical to help you
navigate these rough seas. The experts of Fragomen’s Mobility Solutions Practice are on hand to provide strategic
solutions for short-term travel into and within Europe,
incorporating immigration, posted worker, and social security compliance. Our tool Nomadic allows for a tech-enabled solution to assess, action, and track risks across
these areas, and features online submission of posted
worker notifications, among other features. This integrated approach allows businesses to minimise the administrative burden and maximise cost savings, while ensuring
full compliance for employees from day one in the European Union. ß

Key takeaway: Develop a holistic compliance program. To
remain compliant in Europe, these various connected
compliance aspects cannot be considered in isolation.
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Chief Legal Officers (CLOs) are taking on far more responsibility and oversight when it comes to Environmental, Social, and Governance (ESG) issues.

T

he Chief Legal Officer (CLO) plays a critical role in
a company’s leadership. CLOs dedicate on average
more than one-third of their time at work to strategy development, advising executives on non-legal
issues, and handling board and governance matters, thus
providing value to the business far beyond their legal expertise. The role of CLOs has gone through many changes
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over the past few years. It has been adapting and evolving
to cover a variety of more complex and topical issues and
to take on more responsibilities.
The Association of Corporate Counsel (ACC), in partnership with Exterro, has recently released its 2022 Chief Legal
Officers survey. This year’s results confirm a rapidly evolv-
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ing and dynamic corporate legal environment where legal officers and departments have started to play an even
greater role in shaping and influencing broader business.
The COVID-19 pandemic, diversity and equity issues,
and the socio-political environment worldwide have intensified many challenges faced by CLOs while also shining a spotlight on the immense value they can bring to
the businesses they serve.
Out of the 861 CLOs surveyed across 20 industries and 38
countries, ACC was able to determine that 80% of CLOs
now oversee compliance, practically half oversee ethics
and privacy, and four in ten handle business risk. Out of
21 different business functions, more CLOs have direct
oversight over 18 of these functions than they had in
2020. With the largest notable rise in responsibility for
ESG and CSR issues.

The role of CLOs when it comes to
sustainability
CLOs are taking on far more responsibility and oversight
when it comes to Environmental, Social, and Governance
(ESG) issues. ESG issues are part of a growing list of functions that have become common in a CLO’s portfolio of
responsibilities, with nearly a quarter of all CLOs reporting significant control over their company's ESG-related
policies, up nine points from 2020. This is an important
insight as ESG issues are continuing to gain relevance and
are becoming major drivers behind business strategy,
meaning that CLOs now have an even greater opportunity
to be a driving force behind policy within their company.
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With this added influence comes added pressure as one in
six respondents in public organizations reported having
received pressure from investors for either taking a stand
or refraining from taking a stand on social and political
issues. These pressures are also coming from customers:
A 2021 Deloitte report claims that nearly one in three customers have said that they stopped purchasing from
brands that are not ethically or sustainably sound. As a
result of these pressures, four in ten CLOs indicated that
ESG issues are forcing companies to improve their compliance efforts to adapt to new environmental regulations
and satisfy the growing number of investors and customers that are emphasizing ESG and CSR.
In-house counsel and CLOs are often the ones who can
link business objectives and ESG commitments by playing
a critical role in identifying and standardizing how this
data is collected and reported. It is imperative that as CLO
involvement in these issues expands, in-house counsel
plays a more direct role in mapping out the road ahead to
ensure future resilience and compliance with ESG issues
within their company.

Cybersecurity, compliance, and data privacy
remain the key issues CLOs face
The top three issues that CLOs rank as most important to
the business that they oversee are Cybersecurity, compliance, and data protection. All three of these issues reached
averages of around eight points on an importance scale
ranging from one to ten. All three areas scored slightly
higher than last year.
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The risk of cyberattacks and breaches is at an all-time
high, with four in ten businesses and a quarter of charities
in the UK reporting on having been victims of cyber security breaches or attacks in 2022 according to a 2021 study
carried out by the UK government. Due to the high number of attacks, CLOs expect industry-specific regulations
and data protection privacy rules to most likely pose the
biggest legal challenges to businesses in 2022. 66 percent
of CLOs anticipate that industry regulations will cause the
biggest legal challenges this year and 55 percent list data
protection rules as a cause for legal concern. CLOs remain
moderately confident that their organization can consistently defend and respond to cybersecurity incidents and
breaches, however. 41 percent of CLOs expect to send
more work to law firms this year to compensate for the
added workload, the highest percentage observed since
2019.

"ESG issues are part of a growing list of
functions that have become common in a
CLO’s portfolio of responsibilities."
60 percent of CLOs expect to see an increase in the volume of privacy regulatory enforcement in 2022, with
CLOs in the insurance, information, accommodation, and
food service industries overwhelmingly anticipating higher pressure from regulators. The General Data Protection
Regulation (GDPR) states that to be compliant, companies should implement ‘data protection by design and default measures, meaning that to properly comply compa-
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nies must now integrate data protection into business
practices from the start. Two-thirds of CLOs expect this
regulatory environment to require organizations to improve their compliance efforts, resulting in an increase in
compliance-related expenses and spending in 2022.
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It is clear that for legal departments and their organizations to remain competitive, the ability of a CLO to adapt,
reprioritize, and act decisively is more important than
ever. CLOs should take advantage of their growing scope
of responsibility and use their extensive legal knowledge
to make real and concrete changes for the better within
their organizations.
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privacy remain the top three issues CLOs rank as most
important for the overall business, and will likely pose
the biggest legal challenges to businesses. Check out the
ACC Data Steward Program, a data security standard specifically adapted for the legal industry. ß
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