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We begin this issue with an article from our 
popular „Lawyers’ Top 5” section. Dr. Michael 
Holzhäuser and Fiona Garside predict the revival of 
competition investigations in Europe. As a result of 
the pandemic years, there is quite a backlog of 
dawn raids to be carried out by the authorities. This 
is an interesting and thought-provoking read.

Our cooperation partner Association of Corporate 
Counsel (ACC) has recently released the 2022 Chief 
Legal Officers (CLO) survey. Giuseppe Marletta and 
Antje Teegler present the most striking results to 
you in a nutshell. Cyber security, compliance and 
data privacy remain high on the agenda of CLOs 
(and their external advisors as well).

Speaking of cyber security: Don Aviv and Ben 
Kunde of Interfor International, also one of our 
cooperation partners, know precisely what to do 
when it comes to this most challenging threat for 
law firms and legal departments. Our headline 
contains the most important message for you: 
Prepare for the worst, don`t just hope for the best.
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In	a	Nutshell:	The	Revival	of	
Competition	Investigations	
in	Europe	–	Back	to	Normal?	
Key trends in dawn raids
By	Dr.	Michael	Holzhäuser	and	Fiona	Garside
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I
n our Lawyers’ Top 5 section in the Business Law Mag-
azine, we are presenting all the important and prac-
tice-oriented topics that are high on the agenda of lead-
ing [competition] lawyers in Germany and abroad. 

Since 2015, the core statement of this magazine has been: 
"From lawyers for companies". In implementing this jour-
nalistic claim, it is helpful for all parties involved if exter-
nal consultants actually know which questions move the 
client in-house. With Lawyers' Top 5, we would like to 
contribute further to improving transparency in the Ger-
man legal market in the future, on both the demand and 
the supply side, of companies, law firms, auditing firms 
and service providers. Lawyers' Top 5 supplements the 
practice-oriented reporting introduced in the Business 
Law Magazine since its start. And because time is a factor 
(and of course, time is money), we have tried to make our 
reporting as succinct as possible.

Business Law Magazine – Lawyers' Top 5:

1	 Resumption of raids 

During the Covid-19 pandemic, social distancing 
rules and travel restrictions impeded competition au-
thorities' ability to conduct dawn raids to collect evi-
dence of potential infringements of competition law. 
With the restrictions easing, competition authorities 
have a backlog of raids to carry out. Towards the end 
of 2021, the number of raids began to increase and, 
based on comments from authorities at both national 
and supranational level, we expect this trend to con-
tinue in 2022, with a significant increase in the num-
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ber of raids anticipated in the short to medium term 
future. 

It is therefore vital that companies are prepared for 
the possibility of a dawn raid. In particular, compa-
nies should ensure that they have a detailed raid pro-
cedure in place and that all relevant staff (including 
for example, Reception, Security, IT, Legal and Man-
agement) have been trained. They should also con-
sider whether any existing procedures need to be 
amended to reflect changes to staff working patterns 
or how to access company premises, for example.

2	 Broad range of sectors under scrutiny

Recently, raids have been conducted in a wide variety 
of sectors including eyewear, pasta, cables, waste col-
lection, military equipment and pharmaceuticals. 
There have also been warnings from competition au-
thorities worldwide that the Covid-19 pandemic 
must not be used as a cover for any anti-competitive 
conduct. Most recently, a group of five competition 
authorities have formed the "Five Eyes" working 
group to identify, target and prevent anti-competitive 
conduct in global supply chains.

3	 New types of conduct under the magnifying glass

In a speech on 22 October 2021, Competition Com-
missioner Margrethe Vestager heralded a new era for 
cartel enforcement in the EU. She referred to three 
particular types of conduct which the European 
Commission is looking at: (i) buyer cartels, (ii) no-

poach agreements and (iii) cartels which have a neg-
ative impact on the quality or sustainability of prod-
ucts. 

Buyer cartels involve coordination of competitors' 
purchase strategies. Noting that buyer cartels may 
not increase prices for consumers, Vestager com-
mented that nevertheless these are not "victimless" 

crimes as they impact suppliers and mean the econo-
my works less efficiently.

So-called no-poach agreements are cartels in which 
companies agree not to compete for each other's em-
ployees. This restricts talent moving between compa-
nies and reduces companies' incentives to provide 
competitive remuneration packages. No-poach 
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agreements have been under scrutiny in the US for 
several years and in 2021 the US Department of Jus-
tice brought its first criminal prosecution of a no-
poach agreement against three healthcare compa-
nies. While this has not been an area of focus in Eu-
rope to date, Vestager's speech indicates that will 
change. 

Unsurprisingly, sustainability is also on the European 
Commission's radar. In her speech, Vestager noted 
that price is not always the determinative factor for 
consumers: sometimes what consumers want "is not 
so much a cheaper product but a better one" and, in 
particular, many consumers are interested in prod-
ucts which will not harm the environment. That 
"green antitrust" is not merely a buzz word but a seri-
ous enforcement trend is evidenced by the fact that in 
July 2021 the European Commission for the first 
time imposed significant fines (EUR 875.2 million) 
on German car manufacturers for the restriction of 
innovation competition – specifically for colluding to 
limit the development of emission cleaning technol-
ogy for diesel passenger cars. Please see BLM issue 3 
/ September 2021, page 6 here. The recently published 
draft revised Horizontal Guidelines provide further 
guidance on when sustainability agreements will, 
and will not, infringe competition law.

4	 Increasing use of tech

Technology is playing an ever-more important role at 
each stage of a raid: (i) how companies can prepare 
for raids, (ii) how the authorities are conducting raids 

and (iii) follow-up to the raid by both competition 
authorities and companies' advisers. 

Tech can assist companies in preparing for dawn 
raids through concepts like the Raid	 Assist	 app by 
Ashurst (available on the Apple App Store and the 
Google Play Store), which enable companies to have 
a step-by-step guide on how to handle a raid at their 
fingertips during the raid.  Companies can also use 
tech solutions to provide training remotely and en-
sure that consistent training can be delivered across 
multiple sites. 

"A group of five competition authorities 
have formed the "Five Eyes" working group 
to identify, target and prevent anti-com-
petitive conduct in global supply chains"

Competition authorities are becoming increasingly 
sophisticated in their approach to searching and re-
viewing electronic data. Typically, the inspection 
team will include forensic IT experts and/or the com-
petition authority will bring hardware with them on 
which can run powerful review software. This also 
significantly increases the importance of the IT team 
during a raid. IT teams are expected to engage direct-
ly with inspectors to explain the IT systems, provide 
access, locate data and help inspectors navigate inter-
nal IT systems. 

Additionally, both competition authorities and ad-
visers are using e-discovery tools to efficiently review 
documents reviewed and/or collected during a dawn 
raid. 

5	 Implications of hybrid working

To date, raids at domestic premises have been very 
rare. However, we expect to see an increase in the 
number of raids on domestic premises with the con-
tinuation of hybrid working models. To ensure that 
competition authorities are able to gather all relevant 
evidence, they will need to consider conducting raids 
at domestic premises and/or summoning employees 
to the office to handover electronic equipment. 
Where required, legislation has granted competition 
authorities new powers to ensure they are able to in-
spect all relevant premises: for example, in December 
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2021 the Italian competition authority was granted 
the power to conduct raids at domestic premises 
(previously it could only raid business premises). 

To be able to search domestic premises, competition 
authorities need to demonstrate a reasonable suspi-
cion that incriminating evidence is kept there. This 
threshold is easier to meet with significant numbers 
of employees still working remotely. 

"Typically, the inspection team will include 
forensic IT experts and/or the competition 
authority will bring hardware with them on 
which can run powerful review software."

Remote working is also likely to impact the types of 
data in which competition authorities are particular-
ly interested. Hybrid working models have accelerat-
ed the shift to using electronic means of communica-
tions and we expect instant messaging data to be re-
viewed closely. ß

Editor`s note: For more information listen to the Podcast here. (tw)
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Wearing	many	
Hats
The evolving role of the CLO and 
their impact on business
By	Giuseppe	Marletta	and	Antje	Teegler

T
he Chief Legal Officer (CLO) plays a critical role in 

a company’s leadership. CLOs dedicate on average 

more than one-third of their time at work to strate-

gy development, advising executives on non-legal 

issues, and handling board and governance matters, thus 

providing value to the business far beyond their legal ex-

pertise. The role of CLOs has gone through many changes 

over the past few years. It has been adapting and evolving 

to cover a variety of more complex and topical issues and 

to take on more responsibilities. 

The Association of Corporate Counsel (ACC), in partner-

ship with Exterro, has recently released its 2022	Chief	Legal	

Officers	survey. This year’s results confirm a rapidly evolv-

ing and dynamic corporate legal environment where legal 

officers and departments have started to play an even 

greater role in shaping and influencing broader business. 

The COVID-19 pandemic, diversity and equity issues, and 

the socio-political environment worldwide have intensi-

fied many challenges faced by CLOs while also shining a 

spotlight on the immense value they can bring to the busi-

nesses they serve.

Chief Legal Officers (CLOs) are taking on far more responsibility and oversight when it comes to Environmental, Social, and Governance (ESG) issues.
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Out of the 861 CLOs surveyed across 20 industries and 38 

countries, ACC was able to determine that 80% of CLOs 

now oversee compliance, practically half oversee ethics 

and privacy, and four in ten handle business risk. Out of 

21 different business functions, more CLOs have direct 

oversight over 18 of these functions than they had in 2020. 

With the largest notable rise in responsibility for ESG and 

CSR issues.

The role of CLOs when it comes to 
sustainability

CLOs are taking on far more responsibility and oversight 

when it comes to Environmental, Social, and Governance 

(ESG) issues. ESG issues are part of a growing list of func-

tions that have become common in a CLO’s portfolio of 

responsibilities, with nearly a quarter of all CLOs report-

ing significant control over their company's ESG-related 

policies, up nine points from 2020. This is an important 

insight as ESG issues are continuing to gain relevance and 

are becoming major drivers behind business strategy, 

meaning that CLOs now have an even greater opportunity 

to be a driving force behind policy within their company.

With this added influence comes added pressure as one in 

six respondents in public organizations reported having 

received pressure from investors for either taking a stand 

or refraining from taking a stand on social and political 

issues. These pressures are also coming from customers: A 

2021 Deloitte report claims that nearly one in three cus-

tomers have said that they stopped purchasing from 

brands that are not ethically or sustainably sound. As a 

result of these pressures, four in ten CLOs indicated that 

ESG issues are forcing companies to improve their com-

pliance efforts to adapt to new environmental regulations 

and satisfy the growing number of investors and custom-

ers that are emphasizing ESG and CSR. 

In-house counsel and CLOs are often the ones who can 

link business objectives and ESG commitments by playing 

a critical role in identifying and standardizing how this 

data is collected and reported. It is imperative that as CLO 

involvement in these issues expands, in-house counsel 

play a more direct role in mapping out the road ahead to 

ensure future resilience and compliance with ESG issues 

within their company. 

Cybersecurity, compliance, and data privacy 
remain the key issues CLOs face

The top three issues that CLOs rank as most important to 

the business that they oversee are Cybersecurity, compli-

ance, and data protection. All three of these issues reached 

averages of around eight points on an importance scale 

ranging from one to ten. All three areas scored slightly 

higher than last year. 

The risk of cyberattacks and breaches is at an all-time 

high, with four in ten businesses and a quarter of charities 

in the UK reporting on having been victims of cyber secu-

rity breaches or attacks in 2022 according to a 2021 study	

carried out by the UK government. Due to the high num-

ber of attacks, CLOs expect industry-specific regulations 

and data protection privacy rules to most likely pose the 

biggest legal challenges to businesses in 2022. Sixty-six 

percent of CLOs anticipate that industry regulations will 

cause the biggest legal challenges this year and 55 percent 

list data protection rules as a cause for legal concern. CLOs 

remain moderately confident that their organization can 

consistently defend and respond to cybersecurity inci-

dents and breaches, however. 41 percent of CLOs expect to 

send more work to law firms this year to compensate for 

the added workload, the highest percentage observed 

since 2019.

"CLOs should take advantage of their 
growing scope of responsibility and use 
their extensive legal knowledge to make 
real and concrete changes for the better 
within their organizations."

Sixty percent of CLOs expect to see an increase in the vol-

ume of privacy regulatory enforcement in 2022, with 

CLOs in the insurance, information, accommodation, and 

food service industries overwhelmingly anticipating high-

er pressure from regulators. The General Data Protection 

Regulation (GDPR) states that to be compliant, compa-

nies should implement ‘data protection by design and de-

fault measures, meaning that to properly comply compa-

nies must now integrate data protection into business 

practices from the start. Two-thirds of CLOs expect this 

regulatory environment to require organizations to im-
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prove their compliance efforts, resulting in an increase in 

compliance-related expenses and spending in 2022. 

It is clear that for legal departments and their organiza-

tions to remain competitive, the ability of a CLO to adapt, 

reprioritize, and act decisively is more important than 

ever. CLOs should take advantage of their growing scope 

of responsibility and use their extensive legal knowledge 

to make real and concrete changes for the better within 

their organizations.

Please click here to download the full report.

To learn more about this topic, these ACC resources might 

have the solution you’re looking for:

• Two-thirds of CLOs expect that the regulatory envi-

ronment will require organizations to improve their 

compliance efforts, and most anticipate compli-

ance-related expenses to increase this year. Tap	into	the	

wisdom	of	the	crowd	when	tackling	corporate	ethics	and	com-

pliance	issues.

• Cybersecurity, regulation and compliance, and data 

privacy remain the top three issues CLOs rank as most 

important for the overall business, and will likely pose 

the biggest legal challenges to businesses. Check	out	the	

ACC	Data	Steward	Program,	a	data	security	standard	specifi-

cally	adapted	for	the	legal	industry.	ß

a c c  c O LU M N

Issue 1 | March 2022 9

Are uncharted waters an 
obstacle or an opportunity?
As storm clouds gather, plotting the right 
course makes all the difference. Sail through 
today‘s complex regulatory, legal, and business 
environments with us at your side. Wherever you 
navigate, so do we - with a global EY Forensics 
network of over 4,500 professionals.

Reframe your future | de.ey.com/eyforensics

„E
Y

“ 
un

d 
„w

ir
“ 

be
zi

eh
en

 s
ic

h 
au

f a
lle

 d
eu

ts
ch

en
 M

itg
lie

ds
un

te
rn

eh
m

en
 v

on
 E

rn
st

 &
 Y

ou
n
g 

G
lo

ba
l L

im
it

ed
, e

in
er

 G
es

el
ls

ch
af

t 
m

it 
be

sc
hr

än
kt

er
 H

af
tu

ng
 n

ac
h 

en
gl

is
ch

em
 R

ec
ht

. E
D

 N
on

e.
 M

U
K

 2
20

3-
50

8

1-013-22_AZ_ComplBusiness-Mag_V2.indd   1 07.03.22   13:25

aDVErTISEMENT

https://accounsel.realmagnet.land/fy-2021-clo-survey
https://www.acc.com/chapters-networks/networks/compliance-ethics-network
https://www.acc.com/chapters-networks/networks/compliance-ethics-network
https://www.acc.com/chapters-networks/networks/compliance-ethics-network
https://www.accdatasteward.com/
https://www.accdatasteward.com/
https://www.accdatasteward.com/
http://www.businesslaw-magazine.com
de.ey.com/eyforensics


Prepare	for	the	
Worst,	don’t	Just	
Hope	for	the	
Best
Law firms must face up to the cyber-
security challenges of tomorrow 
By	Don	Aviv	and	Ben	Kunde

Under attack

Sarah woke up typically early. A partner at her law firm, 

she had another late night of work on a complex case 

 involving a major international consulting firm – her 

 client – who was suing an energy company run by an infa-

mous Russian oligarch. Sarah loved her work and didn’t 

mind the long hours. She checked emails on her phone as 

she made her morning coffee, scrolling through the  dozens 

that came in overnight.

She opened one that seemed to come from someone at her 

client’s firm that she didn’t know. The email said the send-

er was an administrator at the firm and was looking to set 

up a conference call later in the week, referring to a specif-

ic aspect of the case – and to click on a link to choose a 

time that worked for her. Sarah clicked on the link, her 

phone flashed oddly, but she wasn’t taken to a calendar. 

Assuming it was a faulty link, Sarah forwarded the email 

to her assistant asking her to get to the bottom of it and set 

up the meeting.

When Sarah got to the office, she was greeted with the 

news that the email wasn’t from anyone at her client’s firm 

– it was a deceptive email from a hacker. The hacker had 

created a very similar address (upon closer inspection 

Ben	Kunde
Interfor International, New York & Atlanta
Executive Vice President 

bkunde@interfor.international 
www.interforinternational.com

Don	Aviv
Interfor International, New York
President 

daviv@interfor.international
www.interforinternational.com

Most attorneys are not particularly knowledgeable when it comes to these risks, so setting up a cybersecurity committee within the firm that will regularly discuss 
the changing risk landscape and what steps the firm is taking to manage it is a good idea.
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there was an extra letter in the address), had the correct 

email signature, and clearly had insider information about 

the case. Sarah – though trained to avoid phishing tech-

niques – assumed that any message from her client was 

safe. Now, the firm was under attack.

Welcome to the wave of the future. A study	by	the	American	

Bar	Association reported that nearly 30% of law firms expe-

rienced a cybersecurity breach, and almost 40% reported 

past malware infections in their systems. Law firms repre-

sent excellent targets for hackers, and some of the biggest 

firms in the world like Cravath, DLA Piper, and Weil Got-

shal have been victims. 

Hacker’s skills and means are evolving 
rapidly

The threat goes well beyond highly publicized instances of 

ransomware. While ransomware attacks can be disruptive 

and expensive, more sophisticated attacks by hackers to 

acquire proprietary data on sensitive cases can have an 

enormous impact on law firms, who are, after all, required 

to safeguard client data. Hackers are also applying more 

advanced techniques when it comes to stealing money and 

other assets from law firms. 

Hacker’s skills and means are evolving rapidly. Utilization 

of advanced artificial intelligence and deep fakes are be-

coming more common, and that trend will likely contin-

ue. Law firms need to evolve together with these threats 

and understand how much of a target they are. They must 

also understand that law enforcement is too over-stretched 

and underbudgeted to deal with this threat. Proactive 

measures must be taken by law firms to implement meas-

ures to avoid an attack and have plans in place should one 

pierce their defenses.  

Law firms have thus far been slow to recognize the threat 

and take the necessary steps. The	2020	ABA	Legal	Technology	

Survey	Report noted that only 40% of respondents use file 

or email encryption, intrusion prevention, and two-factor 

authentication; only a quarter have intrusion detection 

measures in place. 

While having the right technical partners for cybersecuri-

ty is the first step, that is only one that law firms should be 

taking to manage this growing risk. 

Crisis management plan

Most attorneys are not particularly knowledgeable when it 

comes to these risks, so setting up a cybersecurity commit-

tee within the firm that will regularly discuss the changing 

risk landscape and what steps the firm is taking to manage 

it is a good idea. This committee should not only look at 

defensive measures to stave off an attack – including regu-

larly educating its staff to stay up to date on the evolving 

threat landscape – but also set up a crisis management 

plan should the firm be attacked. 

This crisis management plan should include a security 

partner that can work with a law firm to mitigate the fall-

out should a law firm find its cyber defenses breached. 

Steps can be taken to identify the IP address of hackers, 

review metadata, and evaluate other details from the at-

tack (such as language used in any message to the firm) to 

ascertain who the hackers are. Experienced security part-

ners typically have relationships with law enforcement 

who can compare notes on similar occurrences and take 

steps to prevent future attacks.

A	study	by	IBM noted that the average cost of a law firm data 

breach is $3.9 million and looks at a variety of metrics of 

how such a breach can impact a firm, including cash or 

other stolen assets. If money or other assets have been 

stolen, there are ways to trace the assets and finances that 

can potentially lead to recovery. If personal information is 

stolen, part of the crisis plan should include a security 

partner utilizing their experience on the Dark Web to see 

if the information is being sold and implement a remedi-

ation plan. 

Take action now

Yet	a	report by PwC noted that “only 22% of Top 100 firms 

have a cyber committee that reports to the party charged 

with governance” – a glaring hole in the risk management 

practices of law firms. Smart law firms should prepare for 

a future of clients asking hard questions about their cyber-

security infrastructure before they entrust law firms their 

sensitive data. A reputation for ensuring confidentiality is 

so critical for the work of any law firm and any dent in that 

reputation can be an existential risk. Taking steps today to 

plan for the attacks of tomorrow can safeguard the future 

of any law firm. What are you waiting for? ß
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Towards	the	
AI-powered	
Attorney
Myths and misunderstandings about 
Artificial Intelligence for attorneys
By	Jim	Chiang
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There are many reasons to adopt AI-powered solutions in your organization. One of them: AI can save the attorney’s time and makes them more productive. 

Jim	Chiang
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CEO and Founder 

jim@mylegaleinstein.com
www.mylegaleinstein.com 
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W
e all live in a time of electronic marvels. From 
dancing robots to space exploration, we are con-
stantly in awe of the technological progress of 
the past 50 years. Without a doubt, digitization 

and cloud computing has made technologies that were 
only available at high costs accessible to practically anyone 
with a simple mobile device.

It’s no wonder that the world is fascinated with the mar-
vels and promises of Artificial Intelligence (AI). It almost 
seems like computers are reaching a level close to human 
intelligence. Since the early “Twilight Zone” black and 
white series of the 1960s, we have speculated about the 
possibility of intelligent interactions with AI-powered ma-
chines.  Perhaps the time has come?

But more to the point - how will AI affect the practice of 
law? In terms of business and geopolitical concerns, how 
does AI introduce new business opportunities and effi-
ciencies for companies and law firms? For this, we need to 
first dispel the many myths of AI and honestly acknowl-
edge the many unknowns about AI.

What is AI?

Conceptually, AI started to come up in academic journals 
in the earliest days of computing. For the vast majority of 
the 20th century, that’s where it stayed. Instead, simpler 
conceptual approaches rooted in mathematical regression 
analysis and traditional machine learning approaches 
have achieved more wide-spread and generalized applica-
tion.  

In 2012, this all changed. Prof. Geoffrey Hinton of the 
University of Toronto, leading a team of graduate students, 
demonstrated breakthrough results in an image recogni-
tion challenge. For the first time, and in a dramatic fash-
ion, they demonstrated that AI models can achieve far 
better results than traditional machine learning approach-
es. With a big bang, the gold rush of AI began.

Why is AI different from machine learning? 
How?

AI is fundamentally different from traditional machine 
learning because of the incorporation of neuron-like com-
puting units that are loosely modelled on human neuron 
cells. However, that alone is not enough to achieve pro-
ductive results. Together with modern massively-scalable 
cloud infrastructure, the availability of very large data sets, 
and the modern techniques to optimize AI models with 
billions of coefficients, AI demonstrates that it can achieve 
far more impressive results than traditional machine 
learning approaches.

To train or not to train - What does training 
AI models mean? Who does this?

When people learn about AI and the training of AI mod-
els and the inherent complexities with evaluating mathe-
matically complex AI models, the question always revolves 
around talent availability. Who has the expertise to train 
new models? Do we expect attorneys to do this? What is 
even required to train a model?

The truth is that AI model training is indeed a specialized 
skill although there are many new approaches that are 
starting to make AI model development more accessible 
to the masses. However, to effectively build models that 
are broadly useful, it often requires enormous multi-day 
computing runtimes and AI expertise that are typically 
not accessible to even some of the most advanced compa-
nies. Without a doubt, most attorneys are already over-
booked – getting attorneys to help train models is a 
non-starter.

Are AI attorneys better than real attorneys? 
Or are they just different?

We need to be careful about what we can reliably achieve 
through “AI Attorneys”. At My Legal Einstein, we firmly 
believe that the proper place for AI is to assist attorneys in 
their roles – to reduce the monotony, to find information 
more readily, to help navigate complexity, to achieve im-
proved efficiency. We simply do not believe that an AI 
system should give legal advice. After all, even the best AI 
is NOT capable of the sophisticated thinking necessary to 
formulate and distill a legal opinion. Simply put, with to-
day’s technology, AI Attorneys are not viable.

Instead, we should focus on how AI helps in terms of pro-
ductivity and efficiency – in other words, in terms of aug-
menting the attorney’s intelligence. Instead of thinking 
about “AI Attorneys”, we should think about AI-powered 
Attorneys – Attorneys who can successfully leverage the 
capabilities of AI to achieve their own breakthrough re-
sults.
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How do I know AI works? How do I know 
it doesn't work?

AI works when it saves the attorney time and makes them 
more productive.  This is the standard that should be ap-
plied to all technology applications. We lose sight of the 
fact that AI is not intended to solve all problems and it’s 
not an answer upon itself. For AI to be successful, it’s im-
pact should be immediate and the measurable value 
should be obvious.

"Instead of thinking about 'AI Attorneys', 
we should think about AI-powered Attor-
neys - Attorneys who can successfully 
leverage the capabilities of AI to achieve 
their own breakthrough results."

Often, “AI solutions” are positioned as novelty products, 
making recommendations as an “AI Attorney” but failing 
terribly to make a positive impact. The reason is simple.  
When AI makes a recommendation, the attorney often 
needs to double check that it’s a valid recommendation. 
Then, the attorney needs to check if there were recom-
mendations that were missed. Worst yet, after the attorney 
reviews and corrects the recommendations, the next time 
AI makes recommendations, it repeats the same errors 
over and over again. In a sense, when AI is implemented 
poorly, it behaves much like a paralegal with poor train-
ing, creating more issues than they solve.

Does it make sense to implement AI in my 
organization?

There are many reasons to adopt AI-powered solutions in 
your organization. However, it’s important to understand 
the limitations of the technology and to adopt AI to solve 
specific problems with measurable productivity gains. 
With this in mind, companies should consider the follow-
ing guidelines on how best to get started with AI to achieve 
success.

Do not expect attorneys to train AI models – there’s no 

time for that. Leave it to the solution providers.

• Look for AI-powered solutions that are “pre-trained”, 

so that you can achieve fast time-to-value. Projects 

should realize benefits immediately, not after a long 

costly implementation.

• Don’t fall for using AI technology for technology’s 

sake. It’s always tempting to jump on the latest trends.  

• Most importantly: Try, experiment, and measure - 

Compare your current approach to using an AI-pow-

ered approach and honestly measure the performance 

and productivity gains. Did the AI-powered approach 

save you time, improve efficiency and deliver better 

results? ß
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In	a	Nutshell:		
Top	Real	Estate	
Topics	2022
From practice for practice
By	Hannah	Henseling,	Dr.	Maximilian	Clostermeyer	and		
Dr.	Johannes	Honzen

S
ince the start of the year, there have been 
several changes that are keeping the real es-
tate industry acutely busy, also in the longer 
term. The top 5 topics from an expert's per-

spective. 

Business Law Magazine – Lawyers' Top 5:

1	 KfW subsidy for efficient houses

The situation remains dynamic: On January 
24, 2022, the KfW subsidy programs for 
new buildings in the Efficiency House/
Building 55 (EH/EG55) and 40 (EH/EG40) 
segments, as well as for energy-efficient refur-
bishments, were stopped with immediate effect. In 
the meantime, the Federal Government made fund-
ing available for efficient buildings and new applica-
tions for energy-efficient refurbishment of buildings 
can be submitted again as of February 22, 2022. The 
previous funding conditions remain unchanged. 
However, while the new building subsidy for the Ef-
ficiency House/Efficiency Building 40 is also to be 
reinstated, the EH55 subsidy for new buildings has 
ultimately been replaced with the new subsidy pack-
age as of January 24. The end of the subsidy came as 
a surprise to many of those affected. It remains to be 
seen whether building owners can expect reliable 
subsidies for efficient buildings in the future. 

2	 Real Estate Tax Reform Act

After the basis for calculating property tax was de-
clared unconstitutional by the Federal Constitutional 
Court in April 2018, the Property Tax Reform Act 
will come into force on January 1, 2025. Since prop-
erty tax values are to be reassessed as of January 1, 
2022, a request to submit the assessment declaration 
for all property owners is expected to be made by 
public notice at the end of March 2022. Based on 
these, property tax value and property tax measure-
ment notices will then be issued, which will serve as 
the basis for the assessment of property tax from the 
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calendar year 2025. Property owners must gather the 
necessary documentation and not lose sight of the 
key deadlines. If the authorities' requests are met late 
or ignored, owners run the risk of penalty payments 
or late payment penalties.

3	 Census

In 2022, Germany will participate in an EU-wide 
census round and fulfill corresponding EU require-
ments. In addition to a population census, a building 
and housing census will also take place. As part of the 
census, owners, landlords and property managers are 
required to provide information on various building 
and housing characteristics as well as details of the 
housing situation by the deadline of May 15, 2022. 
The extent to which the information must be pre-
pared depends on the state of digitization. One thing 
is certain: There will be a lot of work to do for every-
one involved.  

4	 Heating cost regulation

On December 1, 2021, the new Heating Costs Ordi-
nance for buildings with jointly used heating and hot 
water systems came into force. The most important 
changes include the obligation to retrofit or replace 
meters that cannot be read remotely by January 1, 
2027, the mandatory connection of newly installed 
devices from 2023 onwards to a smart meter gateway, 
and the landlord's obligation, newly introduced on 
January 1, 2022, to inform their tenants about their 
energy consumption for heating and hot water on a 

monthly basis during the heating period. If landlords 
violate their obligations, tenants can reduce their 
share of costs by 3% under certain circumstances. 
The idea behind the reform is to optimize energy 
consumption. In fact, the new regulation comes with 
some costs for the time being. The Bundesrat has 
pushed through a review of the new ordinance by 
2025 at the latest – the outcome remains open.

5	 New German government

The coalition agreement includes several program 
points relating to the real estate sector. In addition to 
the creation of living space, climate protection in the 
building sector is on the agenda of the governing 
parties. For example, solar cells on roofs are to be-
come mandatory in new commercial buildings. The 
CO2 price, which must be paid in addition to heating 
costs, is also to be divided "fairly" between landlords 
and tenants. There are also plans to extend the exist-
ing rent cap until 2029 and to lower the cap from 20 
to 11 percent in three years in tight housing markets. 
The coalition parties have also put the "closing of tax 
loopholes in the acquisition of real estate by corpora-
tions (share deals)" on their agenda. Illegal financing 
of real estate is to be combated on a sustained basis. 
This includes proof of taxation for commercial and 
private real estate buyers from abroad for any real 
estate acquisition in Germany and a ban on the ac-
quisition of real estate with cash. Finally, a summon-
able address is to be made obligatory in the land reg-
ister in the event of changes. The agenda of the traffic 
light coalition for the coming years is therefore not 

unambitious – the concrete implementation remains 
to be seen. ß
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