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We are in the middle of the second winter dominat-
ed by the Corona pandemic. The term "home office" 
therefore remains the normality of everyday 
working life for many employees. Don`t miss the 
two articles in this issue written by Dr. Dominic 
Sorber, Laura Anna Hagen and Constanza Mundt, 
who take a look at this topic from different angles.

Be a Game Changer! - That's what Antje Teegler 
and Giuseppe Marletta from our long standing 
cooperation partner Association of Corporate 
Counsel are calling for. What they mean? - The 
importance of diversity and inclusion in in-house 
legal departments cannot be overestimated in 
practice. It`s well worth reading.

Finally: Together with my colleagues in the 
editorial office and in the publishing house - they 
are: Karin Gangl, Nicole Bergmann, Nina Jochum 
and Michael Dörfler - I wish our partners, advisory 
board members and readers a Merry Christmas and 
a healthy and successful New Year. Stay with us!
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Be	a	Game	
Changer
The Importance Of Diversity and 
Inclusion in In-house Legal Depart-
ments
By	Giuseppe	Marletta	and	Antje	Teegler

I
n today’s ever expanding global business environment, 
diversity and inclusion have gone beyond standardized 
policies and programs. Legal professionals seek em-
ployers that truly respect their unique identities, needs, 

and perspectives. They want to feel valued, understood, 
and are able to embrace a sense of belonging. The outcome 
of creating this kind of in-person and virtual work cul-
ture? A high-achieving and committed team with a clearly 
defined purpose. The effectiveness of this notion is strong-
ly supported by extensive research on the topic. For one, 
the findings of a study carried out by international re-
search firm McKinsey	and	Company indicate that racially di-
verse executive teams alone have generated 35% more rev-
enue than those with the least racially-diverse teams. This 
is just one of the many benefits of a diverse and inclusive 
company culture.

To succeed in making their place of work as diverse and 
inclusive as possible, employers must enforce effective, 
long-lasting change and place employee needs at the core 
of the business.

Diversity and inclusion - what is the 
definition and which one is more 
important?

Diversity and inclusion are connected, but by no means 
are they interchangeable. While diversity is concerned 
with the physical make-up of an organization, inclusion 
runs much deeper. It goes beyond the genders, races, reli-
gious beliefs, or nationalities of legal staff. 

Antje	Teegler
Association of Corporate Counsel, Washington DC
Director International Membership Initiatives

teegler@acc.com

www.acc.com

Game-changers must be determined and resilient in achieving the objectives and handling internal pressure and ethical challenges.
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Association of Corporate Counsel, Brussels
Managing Director, Europe 
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In its essence, an inclusive workplace is one where every-
one feels equally involved, heard, and supported, no mat-
ter their role within the company. An inclusive environ-
ment will allow all staff to have a say in the decision-mak-
ing process and feel respected and trusted, regardless of 
their background.

While both aspects are hugely important, it goes without 
saying that inclusion is the one that’s more difficult to 
achieve. Conscious effort can be made to ensure that staff 
receive training on unconscious recruitment bias, but it is 
much more difficult to measure inclusivity of ideas or cul-
tivate a sense that everyone has an equal opportunity to 
weigh-in on important department or company-wide de-
cisions. 

Inclusivity may be viewed as a challenging goal when 
everyday situations and practicalities are considered. For 
this reason, an inclusive business strategy is one that em-
ployers must spend more time planning and executing. In 
effect, it becomes the aspect that must be planned and 
prioritized beyond diversity alone.

Company culture comes first

Company culture is not invented. It must be established 
and nurtured as it evolves constantly. Though diversity 
and inclusion may be different, a company can’t have ei-
ther without first setting down a culture that embraces 
different perspectives and values its employees. 
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From a wider perspective, a general culture of change 
must be promoted internally. An organization resistant to 
change will not look forward to new protocols on diversity 
and inclusion or any other aspects of the business for that 
matter. A culture that celebrates change must be created 
and become a collaborative effort.

Culture change can’t be achieved through a top-down 
mandate. A CEO might enforce compliance, but he or she 
will not have the power to dictate trust, optimism, or en-
thusiasm. There is one solution here: strategic conversa-
tions across different areas of the organization, that will 
correctly assess the status quo and next steps. This goes 
beyond the legal department and must be a company-wide 
initiative. 

Implementing long-lasting change and 
measuring results

Promoting and measuring change is extremely difficult. 
First, leadership must clearly define the changes. Next, 
teams must consistently gather feedback from all employ-
ees regarding the currently proposed efforts. A vital step, 
especially when setting down new rules regarding diversi-
ty and inclusion, as everyone’s opinion must be heard to 
have any chance of large-scale buy-in across the organiza-
tion.

To drive change successfully, one must understand the 
values of the company and apply them to business. The 
application of change requires consistency all throughout. 
From communicating the urgency of change, developing 

the vision, and building a pro-change army of legal profes-
sionals, to addressing all issues as they arise, gathering 
feedback, and making the change stick.

At their core, game-changers must be determined and re-
silient in achieving the objectives and handling internal 
pressure and ethical challenges. A disruptive business 
agenda is prone to scrutiny; however, with a strategic, for-
ward-facing plan, reputational risk is minimized.

After nearly two years of working under difficult circum-
stances for many, employees are much less willing to ac-
cept the status quo. They are looking to organization lead-
ers to invest in them and create an environment they will-
ingly take part in. A key indicator of successful change 
management? A team of engaged staff, who feel a sense of 
pride and are invested in working for a company they see 
leading and engaging on these critical issues of today. 

To learn more about this topic, these ACC resources might 
inspire you:

• Browse the I.D.E.A.L.	collection	of	the	ACC	Foundation with 

carefully curated programs and resources on race, eq-

uity, social justice, diversity, and Inclusion. The goal is 

to inform our networks about the inequities that 

plague our profession, provide opportunities to Dis-

cuss these inequities, and Equip these networks with 

solutions that will enable them to Act and Lead for 

change. 

• Check out the brand new ACC	Diversity,	Equity	&	Inclusion	

(DE&I)	Maturity	Model that outlines clear descriptions for 

three levels of maturity for each DE&I function – early, 

intermediate, and advanced – providing leaders with a 

critical snapshot of where their department is current-

ly and a roadmap of how to achieve future goals. ß

A c c  c O LU m N

Issue 4 | December 2021 5

https://www.acc-foundation.com/foundation-IDEAL?acc_campaign=DEItoolkit&acc_source=BusinessLawMagazine
https://www.acc-foundation.com/?acc_campaign=DEItoolkit&acc_source=BusinessLawMagazine
https://www.acc-foundation.com/?acc_campaign=DEItoolkit&acc_source=BusinessLawMagazine
http://www.laborlaw-magazine.com


Social	factors	-	
Time	to	focus	on	
the	„S“	in	ESG
By	Dr.	Hagen	Köckeritz,	LL.M.	oec.	int.

Social criteria are often harder to measure than, for instance, environmental exposure. This is one of the reasons why social sustainability reporting lags behind.
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Dr.	Hagen	Köckeritz,	LL.M.	oec.	int.
Mayer Brown LLP, Frankfurt/Main
Partner/Attorney 

hkoeckeritz@mayerbrown.com
www.mayerbrown.com
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A 
company’s ability and commitment to include en-
vironmental, social, and governance (ESG) factors 
in its strategy becomes more and more important 
to investors, consumers, policy makers, civil socie-

ty organizations and other stakeholders. There is a funda-
mental societal shift towards sustainability and responsi-
bility. Managers are held accountable for ESG compliance. 
While environmental and governance aspects have always 
been key criteria, social sustainability criteria such as di-
versity and inclusion, human rights, health and safety at 
work and equal employment opportunities for minorities 
have become a focal point only more recently. Many com-
panies still have a rather vague understanding of what 
ESG actually means and how ESG criteria can be ad-
dressed by a company’s compliance organization. At the 
same time, disclosure and reporting obligations make a 
company’s approach to ESG very transparent for both in-
ternal and external stakeholders, so looking into this topic 
behind closed doors is no longer an option.

ESG-related disclosure and reporting 
requirements

There is a growing number of hard and soft legal require-
ments for the disclosure of non-financial information in 
corporate reports of larger companies, in particular on the 
environmental and social impacts of their activities. 
Above all, the EU Corporate Sustainability Reporting Di-
rective (CSRD), for which a proposal is currently in the 
legislative process as well as the EU requirements on sus-
tainability-related disclosure obligations in the financial 
sector, which also and in particular concern employee 

matters, should be mentioned. The CSRD is expected to 
replace the existing Non-Financial Reporting Directive 
(Directive 2014/95/EU - NFRD), which has been consid-
ered an inadequate responsse to the desire of stakeholders 
to receive adequate and detailed sustainability informa-
tion. 

Under the NFRD, only large public-interest companies 
with more than 500 employees and parent companies of 
groups with more than 500 employees on a consolidated 
basis have been required to publish information with re-
spect to (i) environmental matters, (ii) social matters and 
treatment of employees, (iii) respect for human rights, (iv) 
anti-corruption and bribery, and (v) diversity on company 
boards (in terms of age, gender, educational and profes-
sional background). Unlike the NFRD, which applies to 
approximately 12,000 companies in the EU, the CSRD is 
expected to ultimately apply to almost 50,000 companies. 

According to the existing proposal, the CSRD will have to 
be transposed into national law by the EU member states 
by December 31, 2022. Larger companies will have to 
meet certain reporting standards from January 1, 2023 
and a second set of standards from October 23, 2023. 
Large companies are defined as those meeting at least two 
of the following criteria: (i) EUR 40m in net turnover, (ii) 
EUR 20m on the balance sheet and (iii) 250 or more em-
ployees. Small and medium-sized enterprises have to 
comply with the CSRD reporting standards only from Jan-
uary 1, 2026.

The proposal of the CSRD intends to make sustainability 
reporting requirements more consistent with the existing 

sustainable finance legal framework, including the Sus-
tainable Finance Disclosure Regulation (SFDR) and the 
Taxonomy Regulation, and align with the objectives of the 
European Green Deal.

Purpose and standards of social 
sustainability reporting 

Ultimately, all of these disclosures and reporting require-
ments to the extent that they relate to social sustainability 
criteria serve to provide meaningful information on the 
strategic importance of the workforce and its value added 
as well as on any personnel-related risks within a corpo-
rate organization. The ultimate purpose is to increase the 
value of the company in the medium and long term. For 
the practical implementation of these reporting require-
ments in HR management, standards and criteria are 
needed for employment-related matters. There are a num-
ber of non-binding standardization initiatives, such as the 
so-called GRI standards (GRI = Global Reporting Initia-
tive), standards developed by the Sustainability Account-
ing Standards Board (SASB), the German Sustainability 
Code and the DIN ISO 26000 guidance. These standards 
provide criteria for ESG-compliant reporting, in particu-
lar on traditional labor law topics such as occupational 
health and safety, co-determination, anti-discrimina-
tion/D&I, and employee data protection. In practice, cor-
porate social sustainability reports often have a narrow 
scope and focus on human rights compliance, employ-
ment promotion and charitable initiatives. ESG-compli-
ant reporting around social sustainability goes much fur-
ther, so there is quite a big information gap to fill by com-
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panies. Social criteria are often harder to measure than, 
for instance, environmental exposure. This is one of the 
reasons why social sustainability reporting lags behind.  

Implementation of social sustainability 
criteria in HR management

Social sustainability criteria should not only be reporting 
items but should be something companies and company 
leadership live up to. ESG reporting should not be viewed 
as just another requirement that companies have to meet. 
It is rather an opportunity to provide the desired clarity to 
investors and other stakeholders who want to assess the 
value added for a company that is associated with the hu-
man component. The following are common areas of in-
terest when it comes to acting in a socially sustainable 
way: 

• Consideration of ESG criteria in executive compensa-

tion/executive compensation metrics

• Consideration of responsible investment criteria in 

company pension systems/pension investment

• Occupational health and safety

• Diversity & Inclusion (D&I)

• Employee data protection/privacy

• Whistleblowing

• Agile working/working from home

• Pandemic management

• Deployment of external personnel

• Employee mobility and migration

• Company training and qualification

• Co-determination

Recent legislative and other developments 
linked to the „S“ in ESG

Also, recent legislative developments are directly related 
to the “S” in ESG. 

The Act on Corporate Due Diligence Obligations in Sup-
ply Chains (Lieferkettensorgfaltspflichtengesetz), for in-
stance, will enter into force on January 1, 2023. It is in-
tended to ensure that internationally accepted human 
rights standards and certain environmental standards are 
observed. While, initially the new law will apply to com-
panies or groups of companies that normally have more 
than 3,000 employees, a lower threshold of 1,000 employ-
ees will apply from 2024. Companies will be required to 
perform risk assessments in their supply chains and make 
reasonable efforts to avoid, mitigate or eliminate viola-
tions. The act establishes certain reporting obligations and 
documentation requirements. There is also an obligation 
to set up a whistleblowing system. When it comes to rene-
gotiating or concluding new supplier contracts, provisions 

will have to be included to allow companies to take pre-
ventive measures and allow for proper selection and mon-
itoring of suppliers and sub-suppliers. Companies that do 
not meet the legal requirements under the Act on Corpo-
rate Due Diligence Obligations in Supply Chains may face 
administrative fines and penalties. Depending on the type 
and severity of the violation, the maximum amount for 
administrative fines is up to EUR 800,000 or, for compa-
nies with an annual revenue of more than EUR 400,000, 
up to 2% of the average annual revenue of the last three 
fiscal years of the economic unit that the company belongs 
to. Companies that have been subject to a high fine can be 
excluded from public tenders and public contracts for up 
to three years. 

Another act, the Second Law to Increase the Number of 
Women in Leadership Positions in Private and Public Sec-
tor Companies (Zweites Führungspositionen-Gesetz) en-
tered into force in August 2021. For publicly traded com-
panies that are co-determined, i.e. regularly employ more 
than 2,000 employees, fulfilling the previously existing 
obligation to have at least 30% women and 30% men in 
supervisory board positions, will no longer be sufficient. 
From August 1,  2022 private companies that are publicly 
traded and co-determined will also be required to appoint 
at least one woman and one man to any management 
board that has more than three members. For other pri-
vate sector companies that have either been publicly trad-
ed or co-determined, the obligation to set a target figure 
for female representation on the supervisory board, man-
agement board and at the two managerial levels below the 
management board remains. So far, it was legally accept-
able to set the target figure for female representation to 
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zero, provided this did not lead to a decrease in female 
participation. Going forward, setting the target figure to 
zero will need to be explained in detail and included in the 
company’s annual reporting. The explanation must de-
scribe the considerations made including, without limita-
tion, the facts assessed and how they were weighted by the 
supervisory board. The explanation must be sufficiently 
detailed to make a conscientious decision plausible to the 
public. Companies failing to report a target figure or fail-
ing to justify a zero target properly will be faced with fines 
of up to EUR 10m, or 5% of the annual turnover, or twice 
the amount of the economic benefit gained for publicly 
traded companies. For companies in which the federal 
government is the majority shareholder, even stricter rules 
apply and the long-term objective is to achieve equal par-
ticipation of women and man by the end of 2025.

Summary and outlook 

Social sustainability criteria become increasingly impor-
tant for companies. In addition to dealing properly with 
short-term developments such as the handling of the 
coronavirus pandemic and managing its impact on a 
workforce, there is a significant amount of legal require-
ments in the social space that impact the long-term jour-
ney of a business. Companies need to be aware of what 
their obligations are, what compliance mechanisms they 
should implement, how they can efficiently measure their 
level of social sustainability and ultimately market the re-
sults in the best interest of the company and its workforce. 
ß

S U S TA I N A b I L I T Y

Issue 4 | December 2021 9

Published by

Partners

F.A.Z. BUSINESS MEDIA GmbH – Ein Unternehmen der F.A.Z.-Gruppe • Frankenallee 71–81 • 60327 Frankfurt/Main, Germany

www.businesslaw-magazine.com

From lawyers 
for companies

Æ In this issue:

Æ 3
In a nutshell: 
Top Litigation/Arbitration Issues That We 
Expect to See More of in 2022

Æ 7
Enforcement Funding and Management 
of cross-border Claims

Æ 14
So what have we learned? A look at 
German court rulings on the Trade 
Secret Act

Æ 18
Be a Game Changer

Subscribefor free!

The BusinessLawMagazine reports quarterly on all important questions related to German 
corporate, commercial, tax, labor, compliance and IP/IT law. Featuring  articles written with 
real-world legal practice in mind, the online Englishlanguage  magazine primarily targets 
company lawyers, managing directors, judges, prosecutors and attorneys in Germany’s leading 
trade partners.

ANZEIGE

http://www.laborlaw-magazine.com
https://www.deutscheranwaltspiegel.de/businesslaw/


Home	Office	
Forever?
That doesn't have to be the case, the 
Munich Regional Labor Court ruled
By	Dr.	Dominik	Sorber	and	Laura	Anna	Hagen		

A
ccording to the decision of the LAG Munich of Au-
gust 26, 2021 (3 SaGa 13/21), employers may uni-
laterally order the return from the "home office”. 
Even before the COVID-19 pandemic, there were 

numerous discussions about whether there should be a 
right to fixed days of "home office" or mobile working. By 

now, a large number of employees is supposedly predomi-
nantly working from home. These are largely temporary 
arrangements that were primarily made for reasons relat-
ed to COVID-19 and served to protect against infection. 
Currently, the question arises as to whether employees can 
be brought back to the office or to the company "just like 

If the parties to the employment contract agree on mobile working, a written supplementary agreement to the employment contract should be concluded in any case, 
unless there is a collective agreement. The agreement should clarify which type of "home office" it refers to - teleworking or mobile working.
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that". But at the same time, employees are asking them-
selves just how long they are actually still allowed (or even 
obliged) to work from home. Fortunately, the LAG Mu-
nich recently made a very clear decision regarding this 
question.

Definition - What is meant by "home 
office"? 

For clarification purposes, it is to be pointed out that the 
term "home office" is colloquial and not yet legally estab-
lished. In common parlance, there is usually no distinc-
tion between "teleworking" (Telearbeit) and "mobile work-
ing" (mobiles Arbeiten). 

"Teleworking" is a legally defined term in this context. Ac-
cording to Section 2 (7) sentence 1 of the German Work-
place Ordinance (ArbStättV), tele workstations are DSE 
(display screen equipment) workstations installed perma-
nently by the employer in the workers’ private sphere, for 
which the employer has stipulated weekly working hours 
– agreed with the worker – and the duration of the instal-
lation. 

Mobile working (or mobile teleworking or mobile office) 
is not legally defined. The work is characterized by the fact 
that employees do their work from any location outside 
the company premises (but within Germany) - it may be 
their favorite café around the corner, for example - via a 
connection to the company using information and com-
munications technology. 

In its decision, the LAG Munich ruled on the unilaterally 
ordered return from the "home office", whereby mobile 
working is likely to be meant here. In the following, the 
term "home office" refers to mobile working. 

No (legal) entitlement to "home office" - not 
even during COVID-19 pandemic 

In principle, there is no legal entitlement to mobile work-
ing in a home office. Not even during the COVID-19 pan-
demic. During the COVID-19 pandemic, employers were 
required by the SARS-CoV-2-Arbeitsschutzverordnung 
(Corona-ArbSchV) or, at times, by the German Infection 
Protection Act, to allow employees to work in a loca-
tion-independent manner (including at the kitchen table) 
whenever possible. Ultimately, an entitlement requires a 
respective agreement between employer and employee, 
which can be based on a collective bargaining agreement, 
works agreement or a supplementary agreement in the 
employment contract. 

Insofar as there is no entitlement to mobile working, the 
employer may, within the scope of its right to issue in-
structions, at any time order that the work be (again) per-
formed at a specific location - i.e. regularly the place of 
business. 

Facts of the LAG decision 

These were preliminary injunction proceedings. The ap-
plicant was the employee. The latter was employed full-

time as a graphic designer. Since December 2020, the em-
ployees otherwise working in the office performed their 
work at their respective places of residence on the basis of 
a permit from the managing director. Only the employees 
of the administration office were working on site in the 
Munich office to a limited extent. On February 24, 2021, 
the employer instructed the employee to again perform 
his work as a graphic designer while being present in the 
Munich office. The employee objected to this instruction 
with the aim of continuing to be able to perform his work 
from the home office - unsuccessfully. 

The Labor Court dismissed the expedited 
motion

The Munich Labor Court dismissed the employee's appli-
cation for a preliminary injunction. An entitlement to 
work from the home office does neither result from an 
employment contract nor from Section 2 (4) Corona-Arb-
SchV. According to Section 106 sentence 1 German In-
dustrial Code (GewO) the employer is also not obligated 
to exercise his right of direction within the scope of equi-
table discretion in the manner desired by the employee. 
The specification of the duty to work with regard to the 
place of work is incumbent upon the employer. The gener-
al risk of contracting COVID-19 on the way to work and 
the general risk of infection at the place of work or during 
the lunch break in principle does not preclude an obliga-
tion to appear at the office and thus not limit the employ-
er's right to issue instructions. 
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The Regional Labor Court confirmed the 
decision

The LAG Munich confirmed this decision. It stated that 
the employer was entitled to (re)determine the place of 
work by means of instructions while exercising equitable 
discretion, i.e. by weighing the interests. 

The employee's place of work was not specified as the em-
ployee's home - neither in the employment contract nor 
by virtue of a subsequent express or tacit agreement be-
tween the parties. A right to perform work from home did 
not exist in February 2021 according to Section 2 (4) Co-
rona-ArbSchVO. It does not correspond with the intention 
of the legislator to convey a subjective right to home office 
with this provision. The employer's instruction had re-
spected equitable discretion since compelling operational 
reasons precluded the exercise of the activity at home. On 
the one hand, the technical equipment at the home office 
did not correspond to that at the office location. On the 
other hand, the employee had not demonstrated that the 
business data was protected against access by third parties, 
in particular by the wife working in competition.

Consequences for the practice

The decision deserves full approval and fortunately clearly 
strengthens employers in the reorganization of working 
conditions as well as company organization in the 
post-COVID era. We can now hardly imagine a world 
where there is no working from a home office, at least oc-
casionally. Mobile working has advantages for both em-

ployers and employees: It serves to increase the competi-
tiveness of the company and, at the same time, the attrac-
tiveness of the working environment. In the offices, the 
number of desks can be reduced, thus downsizing the of-
fice space. Employees benefit from additional flexibility 
and can thus optimally balance work and family life. 

Brief information: Content of possible 
agreements

Employers should develop concepts regarding where work 
will be performed in the future.

Various approaches are conceivable here. What is clear, at 
the latest after this ruling, is that by implementing respec-
tive regulations employers are free to choose between the 
following possibilities: (a) employees returning to the of-
fice, (b) employees continuing to work from the home of-
fice, (c) each employee is free to switch between office and 
home office, or even (d) so-called hybrid working.

If the parties to the employment contract agree on mobile 
working, a written supplementary agreement to the em-
ployment contract should be concluded in any case, unless 
there is a collective agreement. The agreement should 
clarify which type of "home office" it refers to - telework-
ing or mobile working. As long as the legislator has not 
codified any further regulations on mobile work, mobile 
working should be agreed upon.

In addition to typical issues such as work equipment and 
occupational safety, employers should pay particular at-
tention to the following aspects:

• Since this year, the works council's newly introduced 

right of co-determination in accordance with Section 

87 (1) No. 14 of the German Works Constitution Act 

(BetrVG), according to which the works council must 

have a say in the design of mobile work, must be taken 

into account.

• Mobile work must not be performed outside the bor-

ders of the Federal Republic of Germany.

• Data protection regulations should always be agreed 

upon and monitored. It is advisable to provide em-

ployees with work instructions that they must comply 

with (this includes, for example, the exclusive use of an 

encrypted WLAN connection). It has already been rec-

ognized in the Corona-ArbSchV that mobile working 

is ruled out if data protection is inadequate.

• Effectively designed revocation clause so that, for ex-

ample, employers can unilaterally bring employees 

back into the company from mobile work. ß
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Work	from	
anywhere…
…but not without boundaries?
By	Constanza	Mundt,	J.D

Constanza	Mundt
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J.D., Lawyer, Senior Manager 
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An employee, who is a Portuguese national, who regularly works for his IT employer in San Francisco decides to work on his home leave in Lisbon. Due to the time 
difference, his employer would always be reaching out to him during night hours if he respected the right to disconnect.
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T
he pandemic has increased the demand of employ-
ees to work from anywhere. In the past, there were 
few employees that made a demand to work from a 
foreign country, but in light of quarantine regula-

tions, closed borders, and lockdowns, employees feel a 
bigger desire to choose their place of work irrespective of 
geographic boundaries. Reasons may be vast from family 
needs to the desire of better weather during the lockdown. 
With mobility having become easily available for the ma-
jority of employees and visa treaties being in place for 
tourism in a lot of countries, employees may lack the un-
derstanding of the complexity for employers involved. 

The main areas that employers will need to look at are: 

• Corporate tax

• Income tax

• Social Security contributions

• Employment law

• Immigration law

So overall, five areas that require compliance in order to 
facilitate the possibility for an employee to work abroad 
for personal reasons while not exposing the employer to 
compliance risks. This article will focus on the impact of 
immigration and employment law on these set-ups. 

Immigration Law

Generally, employees do not consider this area as prob-
lematic as it does turn out to be in the actual constellation. 
Employees are used to traveling freely to most countries 

for touristic or even business purposes. However, the ac-
tivities performed in most scenarios of remote work do 
not fall under these exceptions from visa or permit re-
quirements. In most countries as soon as a person per-
forms productive duties a work visa/permit will be re-
quired. 

Now, one may say that a company is willing to fulfill this 
requirement for their employees. However, the framework 
to apply for a work visa/permit may be subject to condi-
tions that restrict the ability to provide the support that 
you would be willing to give as an employer. To outline 
how your capacity as an employer may be impacted by 
immigration regulations, we will provide examples of legal 
restrictions to support the application for a work visa / 
permit in Germany and the U.S.A. 

Germany

In general, in order to sponsor a work visa/permit for a 
non-EU national, a local German employment agreement 
is required for all but two visa types. As such, you would 
require an entity in Germany willing to provide an em-
ployment agreement for the duration of the remote work-
ing term. Of the visa/permit categories that do not require 
a local employment contract, the only category that would 
allow an employee to work remotely from Germany only 
for personal reasons is § 26 BeschV (Beschäftigungsver-
ordnung - Ordinance on the Employment of Foreigners). 
Only this visa category allows a foreign entity without any 
ties to Germany to apply for a work and residence permit 
for nationals of certain countries. As such, as an employer 

you would only be able to provide this opportunity to na-
tionals of Andorra, Australia, Canada, Israel, Japan, Re-
public of Korea, Monaco, New Zealand, San Marino, the 
United Kingdom, and the United States. 

Another common misconception of employees is that 
their Blue Card EU would allow them to work anywhere 
within the E.U. Employees believe that the Blue Card EU 
allows this because of the suffix EU and the availability of 
this title in other E.U. countries as well. But the Blue Card 
EU is based on an E.U. directive from 2009, which had the 
aim to attract highly qualified talent to the E.U. The direc-
tive set forth that applicants must have a work contract for 
one year with 1,5 times the average salary of the E.U. 
country concerned and a proof of necessary qualification 
and a valid travel document. Now this being said, the ex-
ample below can outline, why the Blue Card E.U. from its 
concept cannot be the basis to work from different E.U. 
countries. 

Example

Eliza Example, a South African national, works for a start-
up in Barcelona in marketing and is in possession of a Blue 
Card E.U. While out one night in Barcelona, Eliza meets 
her new boyfriend, a German national resident in Berlin. 
She hears about all the great parties and clubs in Berlin 
and decides, she now wants to move to Germany to be 
with her new boyfriend. Eliza completed a three-year 
training in South Africa and has a salary of EUR 45,000 
gross per year.
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In Spain, a Blue Card E.U. holder can either be in posses-
sion of a university degree or a three-year training or have 
5 years of work experience in the field of employment. The 
salary threshold is EUR 33,908 gross per year. 

In Germany, on the other hand, the salary threshold is 
EUR 56,800 gross per year and the applicant is required to 
have a recognized university degree in his field of employ-
ment. As such, the requirements to be met are a lot higher. 

If Eliza would now move to Germany and work remotely 
for her Spanish start-up, she would be in violation of im-
migration regulations. She neither has the required degree 
to qualify for a Blue Card E.U. in Germany nor the salary. 

United States of America

While employees of certain nationalities are exempted 
from a visa under the visa waiver program, the entry un-
der the visa waiver program and/or the B-1 (business)/B-2 
(tourist) visa is limited to temporary stays. In order to be 
allowed to enter and stay in the United States for a limited 
period of time, the employee must show that he has a res-
idence outside the US, which he intends not to abandon, 
will only be in the U.S. for a limited period, and only seeks 
admission for legitimate activities related to business or 
pleasure. Permitted activities without a work visa do not 
have a clear definition, but can generally be considered as 
such, when the principal place of business and the actual 
place of accrual of profits, if any, is in the foreign country. 
A definition of this was made in the Hira Ruling, which 
stated that a tailor coming to the U.S. to take measure-

ments of customers to be able to manufacture custom 
suits in Japan for his clients, would be a permissible busi-
ness traveler activity. Most of the examples of proper B-1 
activities relate to the so-called Hira Ruling as they relate 
to activities that are incidental to work that will principal-
ly be performed outside of the United States, such as:

• engaging in commercial transactions, which do not in-

volve gainful employment in the United States (such as 

a merchant who takes orders for goods manufactured 

abroad);

• negotiating contracts;

• consulting with business associates;

• litigating;

• participating in scientific, educational, professional, or 

business conventions, conferences, or seminars; or

• undertaking independent research.

For this purpose, let us review another two cases to show 
the clear distinction required on activities to establish 
whether a B-1 visa (waiver) or a work visa would be appli-
cable. 

Example

Daniela Deutschland, a German national, wants to spend 
8 weeks working from New York in order to enjoy Christ-
mas shopping in the Big Apple and take advantage of some 
Black Friday deals. Daniela works as an UX Designer for a 
German marketplace website. While she is in New York 
for 8 weeks, she will review the websites of other U.S. mar-
ketplace websites. She will not complete any program-

ming, but solely conduct research on competitor websites 
and customer acceptance. Only when she returns to Ger-
many, will she start designing for her employer. Her boy-
friend will remain in Germany for these 8 weeks and live 
in their apartment. She will continue to receive her salary 
to her German bank account from her German employer 
and is living in a hotel for the entire stay.

This activity as it is solely preparatory in nature should be 
permitted at the discretion of the Customs and Border 
Protection Officer when entering the U.S. As a German 
national, Daniela will not require a visa, but can enter on 
ESTA.

Example

Once again, Daniela Deutschland from the example 
above, would like to travel to New York for 8 weeks. She 
still has the same position with her employer. However, 
this time, she would like to receive her salary on an U.S. 
bank account in order to rent an apartment in New York. 
She will also start programming the website for her em-
ployer. She will also receive support from an U.S. design 
agency and work with them at their offices for a few days 
to finalize the website design. 

Just by a slight variation of the activities, this example will 
require Daniela to apply for a work visa prior to traveling 
to the United States, as the activities can no longer be con-
sidered preparatory. 
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U.S. Work Visas

While there is not a strong focus on having an U.S. em-
ployer for several work visas in the United States, most 
visas will require a U.S. petitioner to sponsor a work visa 
in the United States. This sponsor must be in the United 
States. This could be a U.S. entity of the foreign employer 
or a business partner. However, this sponsor will also be 
liable for any immigration violations by the employee. 

While in all three scenarios, there is little argument on 
how the activity could impact the respective labor mar-
kets, both countries have decided to restrict the permissi-
ble activities without a work authorization to a very limit-
ed scope to avoid any misconduct. 

Employment Law

While in principle, there is the possibility to choose the 
applicability of law in international contracts, employ-
ment contracts are subject to certain restrictions. The 
Hague Principles explicitly excluded the choice of law to 
freely extend to consumer and employment contracts. The 
reasoning for this was that one party has a weaker bar-
gaining position. The exclusion clearly states that this ap-
plies to induvial and collective employment agreements. 

European Union

Within the European Union, cross-border employment 
relationships can reference the Rome-I regulation in re-

gard to applicability of law and limitations in regard to the 
choice of law. In general, the law of the country of perfor-
mance will find applicability. However, the parties are free 
to agree to the applicability of a different employment law. 
The choice of law is restricted by the mandatory provi-
sions of the country that the employee is actually perform-
ing their work in. This means that any laws that have a 
protective character will still extend to the employee. 
What laws have a protective character may vary by coun-
try and the scope of these as well. In general, working 
hours, statutory holidays, and vacation regulations, will 
have protective character. 

Furthermore, some newer regulations have protective 
character as well, which can extend to employees working 
remotely. Such a newer regulation may be “the right to 
disconnect.” This protective legislation has been intro-
duced in France (January 2017), Ireland (April 2021), and 
Portugal (November 2021). 

These regulations can impact an organization’s ability to 
complete their work in a remote work set-up based on 
time difference or respective capacity planning. To illus-
trate how this can impact the ability to work in a cross-bor-
der set-up, we would like to outline one example:

Working Hours  

An employee working in Germany wants to work remote-
ly in Copenhagen for 4 weeks. He is staffed on a project, 
which has been planned for several months. The deadline 
is fixed and his efforts have been clearly calculated to be 40 

hours per week as permissible in Germany. However, 
when he is in Denmark, he is only allowed to work for 37 
hours per week. This means the project manager is now 
lacking 12 hours of capacity per week by allowing this 
employee to work from Denmark. 

Right to Disconnect

An employee, who is a Portuguese national, who regularly 
works for his IT employer in San Francisco decides to 
work on his home leave in Lisbon. Due to the time differ-
ence, his employer would always be reaching out to him 
during night hours if he respected the right to disconnect. 
Exceptions may be applicable under narrow circumstanc-
es. However, if these are not observed the employer may 
be subject to fines. 

International Context

As long as there is no uniform law in place regulating the 
applicability of labor regulations, countries are free to de-
cide on the scope of applicability of their local employ-
ment laws to cross-border work. Most countries are recep-
tive to the choice of law, but reserve the right to apply 
protective legislation to employees working in their coun-
try. Specifically, Canadian courts have repeatedly held that 
a court can override a choice of law clause if the local law 
is procedural and the nature of the law is of a protective 
nature and should be applied. In a 2018 ruling, an Ontario 
court held a longer notice period is to be applicable to an 
employee with an employment agreement containing a 
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choice of law clause for the U.S., for the reason that the 
choice of law must be “bona fide and legal, and there is no 
reason for avoiding the choice on the ground of public 
policy” in order to govern the contract. As the employee 
was older and had lower chances of receiving future job 
opportunities on the job market, Canadian employment 
law sought to give longer notice periods that were not ob-
served by the choice of law clause. Based on a matter of 
public policy, the court found that the longer notice peri-
od needed to be observed.

Summary

As such, overall, it can be said that creating compliant 
policy allowing remote work bears quite some complexity 
for the employer. It is not only legally challenging, but can 
also pose practical restrictions on an employer on the day-
to-day activities. It is questionable whether governments 
globally will adapt their policies and regulations to meet 
the demands of the young remote workforce. ß
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In	a	nutshell:		
Going	Digital	is		
a	team	sport!
The Road Ahead - 5 Insights for 2022

I
n this issue, Kai Jacob, Dr. Dierk Schindler and Dr. 
Bernhard Waltl, the co-CEOs of the German non-prof-
it thinktank Liquid Legal Institute e.V., share their col-
lective insights for 2022 with us:

The ‘Going Digital’s Top 5’ aim to provide guidance for 
those being engaged in the legal transformation business: 
law schools, law firms, legal departments, including, but 
not limited to their clients and stakeholders. The topics 
have been assembled by the leaders of the Liquid Legal 
Institute based on their experience from closely observing 
and actively contributing to innovation in the legal eco-
system.

1	 Diversity: More than ever, a diverse and cross-func-
tional organization is required to identify and 
respond to the challenges ahead. We need to 
embrace, acknowledge and authentically address the 
full range of talents, especially those with "non-le-
gal" skills, e.g. when it comes to understanding a 
problem and creating possible solutions by means of 
design thinking, or when executing a complex 
project with project management skills.

2	 Digital and agile mindset: “The pace of change has 
never been this fast, yet it will never be this slow 
again.” Clients transform their business models in 
the digital era. Legal departments are called to run 
more effectively and efficiently. Legal talent expects 
a modern and future oriented career path. We need 
to accept this by changing our mindset and by 
improving our skill set with exactly those methods 
that help us to constantly adapt: agility.

3	 Platforms & managed services: Successfully 
delivering a project within time and budget has 
always been challenging. Modern trends towards 
platforms that already meet many basic require-
ments we (and many others) have in common allow 
us to kick-start new approaches and solutions and 
thereby to stay focused on “our problem at hand”. It 
is not “build or buy” anymore - it might well be “use 
as a service and adapt”. Projects like DIKE – Digital 
Legal Ecosystem, which will most likely be funded 
within the European GAIA-X project, will signifi-
cantly contribute to the adoption of platforms in the 
legal space.

Dr.	Bernhard	Waltl
BMW Group, Munich
Co-CEO Liquid Legal Institute, Legal Operations Officer 

b.waltl@liquid-legal-institute.org
www.liquid-legal-institute.org

Dr.	Dierk	Schindler,	M.I.L.	(Lund)
Bosch, Stuttgart
Co-CEO Liquid Legal Institute, VP & Head of Corporate Legal 
Services, Mobility Solutions, Supply Chain & Logistics

d.schindler@liquid-legal-institute.org
www.liquid-legal-institute.org

Kai	Jacob
KPMG Law, Frankfurt/Main
Co-CEO Liquid Legal Institute, Partner 

k.jacob@liquid-legal-institute.org
www.liquid-legal-institute.org
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4	 Data literacy & metrics: The usage of digital tools 
and applications will allow us to work more effi-
ciently and effectively, plus, it generates data that 
gives us insights we have never had before. With an 
appropriate digital mindset and data literacy, this 
data can be used to rethink our legal services in light 
of the needs of our clients, and the way we deliver 
them. In addition, it will create unprecedented 
transparency, thereby opening a totally new world of 
improving the working environment for our people, 
of analyzing our workload to initiate improvements, 
and, of identifying trends in our daily work to help 
our clients move faster. However, we need to adapt 
our “data skill set" across the organization. We must 
never forget that ultimately, we are dealing with 
humans and not with machines.

5	 Lawyer well-being, sustainability & responsibility: 
At the very center of everything we are doing are 
neither the formal roles, nor the tech solutions, nor 
budget optimization – but the people, the individual 
human beings. The pandemic and the digitalization 
force us to rethink the role of humans during all 
these discussions that are still led by technical and 
economic considerations. Once we start thinking 
about the humans, e.g., lawyer well-being, addition-
al important topics, such as (environmental) 
sustainability, and corporate digital responsibility 
will automatically become visible as well. We will see 
an increased demand on answers on the question: 
What role will legal play within these discussions?

Most importantly Going Digital is a team sport! Under-
standing yourself as a part of a larger team and communi-
ty is essential. Without the right blend of skills and mind-
sets, you won’t be able to cope with the challenges ahead. 
In fact, you will not be able to understand the challenges at 
hand or even foresee some of the most urgent topics. Let 
us face the challenges together!Æß
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