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Our network is expanding further. Marco Lechner, 
Managing Director and Legal Director at consult-
ing giant Accenture is the most recent member to 
join the Advisory Board of  the Business Law Maga-
zine – Welcome to the club!

Are you keen to get to know the top five litigation 
and arbitration issues which we will most likely see 
in 2022? Don`t miss out on the forecast which 
Matthias Schrader, Johannes Schmidt and Svenja 
Wachtel have put together for you.

ADVANT is the new German-French-Italian 
alliance of law firms. Philipp Cotta, managing 
partner of the former German law firm Beiten 
Burkhardt (now: ADVANT Beiten) is one of the 
architects who set up this initiative which, as he 
says, combines “the best of both worlds”. You`ll find 
the details in our exclusive interview. 
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In	a	nutshell:		
Top	Litigation/
Arbitration	
Issues	That	We	
Expect	to	See	
More	of	in	2022
From practice for practice
By	Matthias	Schrader,	LL.M.	(NYU),	Dr.	Johannes	Schmidt,	Svenja	
Wachtel,	LL.M.	(Columbia)

I
n this article, our three authors - experienced 
litigators and arbitrators - give you an outlook 
on the topics that will play an important role in 
practice in the coming year

Business Law Magazine – Lawyers' Top 5:

1	 ESG Litigation

There is consensus that ESG compliance 
will continue to be a significant task for cor-
porates and their advisers in 2022, partly 
fueled by the German Supply Chain Act 
(Gesetz über die unternehmerischen  Sorg-
faltspflichten in Lieferketten), which will enter 
into force for the largest companies in 2023. 

At the same time, ESG-related litigation will be on 
the rise in 2022. Climate change litigation has al-
ready made significant headlines in Europe. 2022 
will see the first hearings in lawsuits brought by 
NGOs against German corporates. It remains to be 
seen whether the proposed EU Directive on Corpo-
rate Due Diligence and Corporate Accountability 
will provide for civil litigation against infringers.

Another likely focus area is the financial sector. In-
creased disclosure and reporting obligations under 
the Taxonomy Regulation (Regulation (EU) 
2020/852) and the Sustainable Finance Disclosure 
Regulation (Regulation (EU) 2019/2088) may be 
used as a hook to litigate against “greenwashing”. 
Similarly, corporates will likely increasingly be held 
to the promises made in their disclosures and capital 
markets reporting.
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We also expect to see more sustainability-related liti-
gation from consumer organizations and even com-
petitors in relation to false or misleading sustainabil-
ity-related claims under unfair commercial practices 
laws, e.g., the German Act Against Unfair Competi-
tion (Gesetz gegen den unlauteren Wettbewerb).  

In light of increasing public and shareholder interest, 
we expect that sustainability-related risks will play an 
ever-increasing role in the due diligence process in 
M&A transactions and, ultimately, in post-M&A dis-
putes. 

2	 Mass Litigation

We expect to see more mass litigation in Germany. 
Claims bundling, in particular, will be a hot topic as 
the effects of the AirDeal decision of the German 
Federal Court of Justice (Judgment of July 13, 2021, 
II ZR 84/20) as well as the legislative reform of the 
Legal Services Act (Rechtsdienstleistungsgesetz) will 
shape the future structuring of bundling models. 
There remain some uncertainties with respect to 
third-party funding of mass consumer claims but we 
do not expect these issues to put a damper on the 
number of new collective litigation efforts.

As the wave of diesel emissions claims seems to have 
ebbed, claimant-oriented law firms, legal tech com-
panies and litigation funders have already turned 
their eyes to new shores, e.g., the millions of Euros of 

banking fees that may need to be reimbursed to cus-
tomers following a recent judgment of the German 
Federal Court of Justice (Judgment of April 27, 2021, 
XI ZR 26/20). The Court held that constructive cus-
tomer consent based on general terms and condi-
tions was insufficient to support unilateral price in-
creases. This judgment will affect other sectors that 
use similar general terms.

The business models of commercial providers that 
offer easy access to justice for consumers, in particu-
lar in niche markets, will continue to increase their 
market presence in 2022. Conversely, we do not ex-
pect a significant increase in cases within the frame-
work of the statutory collective redress mechanism 
(Musterfeststellungsklage), which is perceived as be-
ing relatively slow and not sufficiently user-friendly.

3	 Digitalization

The digitalization of dispute resolution will progress 
further in 2022. Now having had ample time to prac-
tice during a transition period, lawyers in Germany 
are – in most proceedings – obligated to file their 
submissions electronically. We hope that courts will 
follow suit and conduct the proceedings electronical-
ly as well. 

In the arbitration world, some institutions are already 
one step ahead of the German courts: Modern case 
administration platforms used, for example, by the 

Arbitration Institute of the 
Stockholm Chamber of Com-
merce, the Vienna Internation-
al Arbitral Centre and the Hong 
Kong International Arbitration Cen-
tre allow for state-of-the-art case 
management and communication 
between the arbitral tribunal, 
parties, lawyers, the arbitral 
institution and potentially 
also other involved persons. 
These platforms offer a cen-
trally-stored repository contain-
ing all documents and communica-
tions relating to a case, similar to real-time online 
access to the docket file.

The pandemic acted as an accelerant with respect to 
the now widely accepted practice of conducting re-
mote hearings in both court proceedings and arbitra-
tions. We expect fully virtual hearings and hearings 
with at least partial participation by video conference 
to remain frequently used options in 2022. Although 
many practitioners emphasize the advantages of 
in-person hearings, including better rapport with the 
court or tribunal and a more authentic view of wit-
ness testimony, those advantages will oftentimes not 
outweigh the benefits of saving time and money un-
less the stakes are high.

The implementation of novel, tech-driven concepts 
in the dispute resolution process takes time, in par-
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ticular in the state court system. We should thus not 
expect miracles in terms of digitalization in 2022. 

4	 Insolvency-Related Disputes and Third-Party Funding

There is a general market expectation that the num-
ber of large corporate insolvencies will increase, not 
least following expiry of state-aid programs of the 
pandemic. In our expectation this may prompt an 
increase in large-scale litigation, both from insolven-
cy administrators seeking to maximize the estate and 
creditors establishing their own claim or defending 
their position.

On such large-scale bankruptcy litigation, we expect 
to see, increasingly, the use of third-party funding or 
trading of litigious claims. While Germany is tradi-
tionally not a jurisdiction in which litigation funding 
or litigation claims trade is very common, the market 
has developed significantly. 

In the Wirecard-related litigation, Union Investment, 
a large German asset manager, reportedly is launch-
ing a >EUR 240 million lawsuit against the adminis-
trator in order to establish the ranking of its damage 
claim. The case is funded by a specialized litigation 
funder. Union Investment, as a shareholder, claims 
that its damages claims – resulting from false capital 
markets publications issued by Wirecard – rank pari 
passu with regular creditor claims. Such waterfall lit-
igation can have a major impact on the recovery of 
creditors (e.g., as seen in the English Lehmann bank-
ruptcy waterfall litigation).

In the case of Air Berlin, the insolvency administra-
tor recently announced his intention to sell the es-
tate’s litigious claims against former Air Berlin share-
holder Etihad purportedly resulting from a 2017 
comfort letter, as well as litigious claims against for-
mer management, the D&O insurance and Air Ber-
lin’s former auditor. The administrator is reported to 
have mandated negotiations with specialized funds 
regarding the sale of the claim. This is one of the first, 
if not the first, reported instances of a litigious claim 
of this size being sold by a German insolvency ad-
ministrator.

Overall, we take these developments as indications 
that insolvency administrators are ready to employ 
modern tools and adopt a more commercial ap-
proach to collecting money for the estate creditors.

5	 Rise of Institutional Arbitration with a Seat in Hong 
Kong

For certain cross-border disputes, arbitration pro-
ceedings are the more attractive choice compared 
with ordinary court proceedings. This holds true es-
pecially for disputes involving the People’s Republic 
of China, Germany’s economically most significant 
trading partner. 

Germany and China have not entered into a bilateral 
treaty on the recognition and enforcement of court 
judgments. To date, there are only sparse reports of 
Chinese courts being tasked with the recognition and 
enforcement of German judgments in commercial 
matters. Therefore, it is highly uncertain whether a 
German judgment against a Chinese entity whose as-
sets are primarily located in China will be of value.

As a consequence, arbitration is the dispute resolu-
tion mechanism of choice for most international 
commercial players who contract with a Chinese 
counterparty. Most international players, however, 
are hesitant when it comes to choosing a domestic 
arbitration institution in Mainland China to admin-
ister the dispute. 
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Arbitrations administered by a recognized institu-
tion in Hong Kong have traditionally been attractive 
fora for disputes involving a Chinese party. Recently, 
China and the Hong Kong Special Administrative 
Region entered into an agreement that allows parties 
to an arbitration to apply for interim measures from 
Mainland China courts, including asset freezing and 
evidence preservation orders, before or during an ar-
bitration. 

While the judicial assistance is limited to certain in-
stitutional arbitrations, including arbitral proceed-
ings administered by the ICC and HKIAC and seated 
in Hong Kong, the option of court assistance as well 
as the enforcement of interim awards more generally 
is not available with any degree of reliability in other 
foreign arbitrations. As of September 2021, the HKI-

AC had already received 50 applications for interim 
measures to be passed on to the Mainland Chinese 
courts. Based on information provided by the HKI-
AC, Mainland Chinese courts need an average of 
eight days to rule on such an application. 

As a result, and as this tool is being incorporated in 
new commercial contracts, we expect to see more 
Hong Kong-seated, institutionally administered arbi-
trations between Chinese and non-Chinese parties in 
2022 and beyond. Although arbitrating in Hong 
Kong may still be an exotic idea for German and oth-
er international corporates, arbitrating under institu-
tional rules with a Hong Kong seat need not scare off 
sophisticated international arbitration users.  ß
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Enforcement	
Funding	and	
Management	of	
cross-border	
Claims
Litigation funding on the rise
By	Wieger	Wielinga

I
n the last decade, litigation funding has grown rapidly 
in many jurisdictions around the globe. It is becoming 
a mainstream financial product for claimants in 
high-value litigation or arbitration in the US, UK and 

Australia. Its use is also growing in many other jurisdic-
tions, including in continental Europe and Asia. 

Merits funding

Most of the focus has been on standard litigation funding 
(sometimes referred to as merits funding) whereby a com-
mercial funder provides finance for some or all of the 
claimant’s costs of pursuing a monetary claim against a 
defendant (including lawyer and expert fees, arbitration 
fees or court costs). Some funders will also agree to pay 

any security for costs and any adverse costs (in jurisdic-
tions where applicable) that the funded party is ordered to 
pay. 

Unlike traditional forms of finance, litigation funding is 
non-recourse. Therefore, if the case is lost, the funder loses 
their investment in the legal costs they have paid. If the 
claim is successful, based on the settlement of the claim, a 
court judgment or arbitral award, the funder is reim-
bursed their funded costs and paid a fee which may be a 
percentage of the money recovered or a multiple of the 
funded costs. Therefore, the risks of pursuing the claim are 
transferred to the funder. These risks include the loss of 
the claim or the sum awarded being lower than the ex-
pected return.

Standard litigation funding of a case on the merits (merits funding) involves deployment of capital to the law firm acting for the claimant and allowing the law firm 
to handle the matter up to a distribution in the event of a successful judgment, award or settlement.
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For a commercial funder, the funding process focuses on 
assessment of the merits of the claims to evaluate the 
chances of obtaining a favorable settlement, judgment or 
arbitral award, and on the funding agreement, which reg-
ulates the funding arrangements agreed between the 
funder and the claimant. 

Enforcement funding and management

A specific type of funding service which is offered by a few 
specialist funders is the financing and management of the 
enforcement of judgments or arbitral awards. Although it 
features less in legal articles and commentary, enforce-
ment funding and management predates the standard 
form of litigation funding and has been available for 
cross-border disputes since the late 1980s. This specialist 
funding service includes both: 

• Finance for the enforcement proceedings, that is, the 

external costs of recognition and enforcement of a 

judgment or award. 

• Enforcement management. This will include a com

prehensive strategy and management plan to formu

late and implement the recognition and enforcement 

process. It includes asset tracing and coordination of a 

number of external advisors, lawyers and experts in 

different jurisdictions towards a recovery.   

Why is enforcement required?

Debtors may delay payment and attempt to evade justice 
for various reasons. Sophisticated debtors may choose a 
number of different methods to hide assets. They will at-
tempt to prolong any enforcement proceedings to benefit 
from local limitation periods, litigation fatigue or, at least, 
to postpone payment of any sum due to the claimant. 

These tactics are best countered by experienced enforce-
ment and asset-recovery specialists. Only a few funders 
have the financial capacity, knowledge and experience to 
invest in a case where enforcement is the main risk or one 
of the risks involved. Standard litigation funding of a case 
on the merits (merits funding) involves deployment of 
capital to the law firm acting for the claimant and allowing 
the law firm to handle the matter up to a distribution in 
the event of a successful judgment, award or settlement. If 
there is any doubt regarding enforceability and the ability 
to achieve a recovery, most litigation funders will decline 
to fund the case. However, a specialist enforcement funder 
will assess the enforcement risk and, if they consider that 
a favorable outcome can be achieved using their enforce-
ment management services, will agree to invest in the 
matter. 

What are the main differences between 
enforcement funding and merits funding?

Enforcement funding and management requires a differ-
ent approach to case assessment, aspects of the funding 

process, funder involvement and the commercial terms 
offered than merits funding. In particular:

• Assessment of a case that is likely to involve enforce

ment requires experience and skill in evaluating the 

enforcement risk, that is, the chances of a successful 

recovery. Enforcement cases worth considering for 

funding have a judgment debtor that is able but un

willing to pay. Where the debtor has the financial ca

pacity to pay but is – or appears to be – unwilling, the 

enforcement funder will assess: 

•  the debtor’s asset position and whether those assets 
can be used for enforcement. 

•  the jurisdictions in which the assets are located, 
and whether those jurisdictions have a reliable, in-
dependent judiciary; and  

•  any procedural hurdles in those jurisdictions, for 
example, in relation to time limitation periods, ser-
vice of documents, attachment procedures and 
sovereign immunity. 

• In an enforcement case, the overall strategy and ma

nagement plan is likely to be more successful if an ex

perienced enforcement specialist with a successful 

track record has oversight of the process and under

takes certain work inhouse, for example, tracing and 

reporting on the assets of the debtor, rather than out

sourcing that work to a law firm or external asset trac

er. Therefore, where the enforcement specialist is also 

the funder, it will have more of an active role than it 

does when it only provides merits funding. This role of 

the funder is set out in the funding agreement and 

must be agreed to by the client. The enforcement pro
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cess often involves more of a team effort including the 

client, the funder and the lawyers in various jurisdic

tions than in one typically sees in a meritsfund

ingonly arrangement.

• A crossborder claim against an unwilling debtor, es

pecially if it is a sovereign or quasisovereign debtor, 

may have to be evaluated and executed in multiple ju

risdictions outside the home jurisdiction of the debtor. 

Once assets are identified, these must be evaluated on 

their actual usefulness in the enforcement process in 

each of those different jurisdictions and whether their 

attachment can withstand legal defenses. This requires 

a management plan and legal knowledge in all of the 

relevant jurisdictions to coordinate and strategize the 

enforcement process, including at times multiple dif

ferent enforcement actions.  Therefore, it is important 

for the enforcement funder to have a full understand

ing of the overall strategy, inhouse knowledge and 

experience of the process, as well as a network of local 

specialists that can execute the recognition and en

forcement plan with the required legal skill in the rele

vant jurisdictions. 

• The commercial terms offered by an enforcement 

funder are usually different to those offered when the 

funder is providing merits funding only. As set out 

above, the investment by the enforcement funder is 

usually less capitalintensive and more laborintensive, 

particularly when the enforcement funder has the spe

cialist inhouse skills and experience in the enforce

ment process, including in asset tracing. These in

house costs are typically not charged separately but are 

included in the overall fee due to the funder in the 

event of a successful recovery. In most cases, this re

sults in a more costefficient process for the client.

• Finally, in most cases, the agreement with a specialist 

enforcement funder will include involvement in any 

settlement discussions. (The client will have to consent 

to any final settlement but must not unreasonably 

withhold that consent.) An experienced and culturally 

sensitive enforcement team will know how to conduct 

settlement negotiations and avoid the usual ensuing 

nonpayment tactics and to secure the actual payment. 

This can make a huge difference to the ultimate result.

Negotiating with foreign governments

Engaging enforcement and recovery expertise is crucial 
when assets are controlled by state-owned entities and 
government officials. Dealing with sovereign and qua-
si-sovereign entities around the world requires specialist 
knowledge about the political forces that influence how 
governments conduct their affairs, and familiarity with 
nuanced sovereign immunity laws in the jurisdictions 
where assets are located. Experienced specialists in this 
area are able to anticipate typical defense strategies and 
deceptive behavior and can navigate relations with the rel-
evant parties and overcome seemingly insurmountable 
asset seizure challenges.

Upfront monetization of judgments and 
awards 

Many successful claimants are interested in a sale of their 
judgment or arbitral award in whole or in part. The rea-
sons for selling may be due to the claimant’s need for cash 
now over (possibly more) cash later, a liquidation deadline 
or a regulatory issue that led to a preference or require-
ment to remove a non-performing asset from the balance 
sheet. 

Some funders consider the purchase of judgments or 
awards, but there are certain issues to consider, for exam-
ple, whether the involvement of the claimant is required 
after the sale has taken place to ensure a recovery. 

In some cases, this may be less of an issue and an outright 
sale in full may be appropriate. For instance, if the sale 
relates to a full and final award against a specific debtor in 
which the chances of recovery are high, or there is a pre-
dictable debt reconciliation regime in place, such as in 
liquidations or insolvency schemes or sovereign debt rec-
onciliation regimes. However, in most cases, the enforce-
ment funder will prefer a partial monetization for a varie-
ty of reasons.  For example: 

• The successful claimant still has a stake in the recovery, 

lowering the ‘moral hazard’ risk that would occur if 

the claimant was no longer involved due to the infor

mation asymmetry advantage that the claimant seller 

holds over the enforcement funder/buyer.  
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• The recovery action can often benefit from or require 

the knowledge of the successful claimant about their 

adversary or the underlying dispute that led to the 

judgment or award from earlier dealings. In some cas

es, the claimant’s involvement may be beneficial in set

tlement discussions, for example, with certain sover

eign debtors. (On the other hand, in some cases it can 

be a detriment to successful enforcement when emo

tional considerations connected to the history of the 

matter play a role.) 

Evaluating the enforcement risk and price 
of funding

The relevant factors that an enforcement funder will con-
sider when evaluating the enforcement risk and determin-
ing the price to be offered for funding include: 

• Status of the judgment or award (final or still subject 

to appeal or setting aside?)

• Jurisdiction and applicable law

• Amount: a high amount can be too high to expect a 

satisfactory settlement to be agreed whereas a low 

amount may not be sufficient to cover the transaction 

or enforcement costs

• Counterparty identity and expected recovery risk 

• Age of the judgment or award against the relevant lo

cal limitation periods to enforce it 

• Postjudgment or award interest level

• Currency of judgment or award 

• Regulatory issues (US Office of Foreign Assets Con

trol, UN sanctions or Paris Club).  

The enforcement funding process

The funding process for an enforcement matter is similar 
to the process in a merits funding case, as follows: 

• Signing of a confidentiality or nondisclosure agree

ment, to protect confidentiality and privilege over any 

information and documents provided to the funder.

• Initial review by the funder to check whether the mat

ter falls within their broad investment parameters. 

• Initial discussions about price and commercial terms.

• If indicative terms are offered, they may be recorded in 

a term sheet or in the form of a conditional funding 

offer with an exclusivity period. For example, this may 

be for 68 weeks, during which the funder will conduct 

due diligence (DD) on all aspects of the case including 

both an assessment of the merits and enforcement 

risk.  This DD often means that significant internal 

and/or external resources are spent investigating legal 

and factual issues surrounding the case. In enforce

ment matters, the DD includes asset tracing and the 

legal position of the assets that are traced. 

• If the outcome of the DD is positive, the case will be 

submitted to the funder’s board or investment com

mittee (IC) to be approved.

• Once approved by the IC, the parties will negotiate and 

sign a funding agreement and, from that date, the 

funder will pay all of the costs that they have agreed to 

pay under the funding arrangement. 

• In some cases, the funder may agree to monetization 

of a judgment or award and pay the client advances as 

agreed. This may be a bullet (or lump sum) payment 

immediately after signing the funding agreement but 

may also be by payments in instalments spread over 

time or following certain milestones.   

When conducting DD on an enforcement matter, the DD 
involves a combination of asset-tracing and debtor inves-
tigation combined with the legal investigation into en-
forcement and execution procedures in the relevant juris-
dictions. In assessing a case on the merits, the main risks 
usually relate to the legal merits that form the basis of the 
claim, for example, its contractual or tortious basis, causa-
tion issues and damages calculations. Any risks associated 
with the enforcement of a judgment or award will also be 
considered but not to the same extent as when an experi-
ence enforcement funder is involved.

Conclusion 

In general, the upfront monetization of a judgment or 
award will provide cash in hand. This may be attractive or 
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required by a successful claimant, particularly in the cur-
rent economic environment. However, an outright sale 
will provide, on average, a (much) lower return compared 
to an enforcement funding agreement.

Enforcement funding provides non-recourse finance for 
the enforcement of a hard-won judgment or award. Part-
nering with a specialist and experienced enforcement 
funding team can also add significant value to the process 
and facilitate the achievement of a successful recovery in 
many ways, including:

• Identifying assets, including those that might be owed 

to the debtor by third parties. 

• Knowing and interpreting the local legal requirements 

for enforcement, debtor ownership, sovereign immu

nity, and piercing the corporate veil doctrines. 

• Providing expertise on local procedural requirements 

for recognition and enforcement including freezing 

orders, pre and post recognition, discovery or disclo

sure mechanisms, service requirements, and forensic 

cooperation with local authorities. 

• Advising on limitation periods applicable in different 

jurisdictions. 

• Deploying past recovery experience to devise an ap

propriate enforcement strategy. 

• Having an extensive network of external advisors, local 

law firms, experts, local investigators, and politically 

relevant persons.

• Identifying and leveraging pressure points. 

• Contributing to settlement negotiations to achieve the 

maximum possible outcome and securing actual pay

ment.  ß
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A	Look	into	the	
Future	–	
Corporate	Risk	
Landscape	2022
It's getting ever more complex
By	Don	Aviv	and	Ben	Kunde

2
022 promises to be an exciting year with new chal-
lenges in many respects. What this all means for the 
corporate risk landscape is the subject of an inter-
view conducted by Thomas Wegerich with Don 

Aviv and Ben Kunde.

Business Law Magazine: How are you feeling about the 
evolving landscape of risks your clients will encounter in 
2022?

Ben Kunde: Well, it certainly won’t be boring and there 
are some considerable differences in current challenges 
from what we worked on even two years ago. Trends like 
the #metoo movement and continued focus on social jus-
tice in the U.S. will remain part of how our clients evaluate 
the backgrounds of potential employees and counter-par-
ties. The Covid-19 pandemic has brought new risk factors 
to the global supply chain that will reverberate throughout 
the next year, and cyber risks continue to spike.  

Don Aviv: There are definitely some novel risks we’re 
working to mitigate on behalf of our clients and partners 
that I see carrying well into 2022. But that doesn’t mean 
the classic risks we’ve been helping clients navigate for 
years have gone away. I’d say the world is ever more com-
plex. 

Business Law Magazine: To Ben’s point, it’s really fascinat-
ing the way global supply chains have been upended. Has 
that increased the risk of fraud?

Ben Kunde: It certainly has. Manufacturers have had to 
scramble to find new partners since many of their 

long-standing partners shut down temporarily due 
to the pandemic or went out of business. That has led to 
instances of fraud or other abusive business practices as 
a  rush to meet orders has frequently pushed aside the 
thorough due diligence we advise our clients to engage in 
as they struggle to fill orders.

Don Aviv: But it’s a classic case of a “penny wise, pound 
foolish.” They might get lucky and find an honest partner, 
but they also might wind up losing all their money on an 
order because their partner – often residing in an opaque 
jurisdiction sitting beyond the reach of standard legal re-
course – takes their money and disappears. Or they could 
wind up with a partner that doesn’t really adhere to the 
ESG standards that are demanded by a company’s share-
holders, management, and clients. 

Ben Kunde: I think we’ll be spending a lot of 2022 lever-
aging our global network to help manage these risks while 
also counseling clients to consider moving supply chains 
closer to home and/or diversifying the number of partners 
they have. 

Business Law Magazine: Makes for the prospect of a busy 
2022 for Interfor. Ben mentioned cyber risks as another big 
one at the moment. Can you expand on that?

Don Aviv: The cyber threat has certainly been exacerbat-
ed by Covid-19 and the resulting global instability as more 
employees work from home and share or manage valuable 
IP in the cloud. IT departments – always under pressure 
– are stretched ever thinner, especially with current labor 
shortages, so we’ll likely see more instances of cyber-fraud 
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and opportunistic attacks. The weaknesses of IT depart-
ments and the slowness of corporate America to awaken 
to this threat increases these risks as companies have gone 
to remote workforces with unprecedented speed and scale.   

Ben Kunde: In the U.S., The Cyber Diplomacy Act of 
2021, if it passes in the Senate, might increase the chances 
that states like Russia act against criminal hacker gangs 
wreaking havoc with ransomware. But it will likely be a 
game of whack-a-mole as those hackers move to different 
locations to pursue their activities. Companies will have to 
move from crisis management solutions to a focus on de-
tection and protection – governments really can’t protect 
the corporate sector; they have their hands full safeguard-
ing vital infrastructure. 

Don Aviv: Continuing with cyber-risk, bitcoin and other 
cryptocurrencies get people really excited and offer some 
interesting possibilities for our world, but they also help 
fraudsters and bad actors launder money and extort. 

Ben Kunde: Definitely. And while enhanced privacy pro-
tections of our financial records by governments and cor-
porations might be seen as a positive trend, it also makes 
asset tracing harder. 

Business Law Magazine: Feels like kind of a push and pull 
with technology doesn’t it? On one hand, certain technolog-
ical tools aid the investigator. In other instances they make 
things harder. Would that be a correct assessment? 

Don Aviv: Yes, I’d say so. There are upsides and downsides 
to things like increasingly sophisticated biometrics being 

gateways to mobile devices. But it is a real problem when 
investigators and law enforcement need to get inside a de-
vice to ascertain essential details related to nefarious activ-
ities. 

Business Law Magazine: Moving on, I know Interfor is a 
leader when it comes to asset tracing. How are you feeling 
that particular subset of the investigative world evolving in 
2022?

Ben Kunde: Asset tracing will continue to be one of the 
more interesting and shifting aspects of our work because 
of the aforementioned reasons and increasing global co-
operation on taxation issues and recognition of tax shel-
ters as every government’s problem. The Pandora Papers 
are the latest in a string of disclosures about dodgy finan-
cial practices of the wealthy that are embarrassing govern-
ments and driving outrage and calls for transparency. 

Business Law Magazine: Is technology impacting the spe-
cific area of asset tracing as well?

Don Aviv: Absolutely. But it’s an example also of how the 
human element is still essential. For example, social media 
and geolocation services can be incredible tools to locate a 
fraudster, but having a truly global network and being able 
to count on an experienced investigator locally to provide 
that boots-on-the-ground perspective in addition to avail-
able tech tools is still just as essential. 

Ben Kunde: A computer won’t serve a fraudster legal pa-
pers! And while machine learning to detect financial 
anomalies has been a boon to our work and has saved us 

time, a smart human analyst putting pieces of those anom-
alies together in the context of a broader investigation is 
still essential. 

Don Aviv: Computers can't come close to understanding 
the differences in cultures. An investigation in China is 
much different than one in, say, Venezuela. The cultural 
and political differences are so stark between different ju-
risdictions that local expertise and experience is invalua-
ble. 

Business Law Magazine: So we won’t be bowing to ma-
chine overlords just yet!

Ben Kunde: Not just yet! In fact, I think the ubiquity of 
social media, and how fast information travels these days, 
underscores how increasingly important it is for deep 
background checks to mitigate reputational risks. If you 
hire a CEO who turns out to have #metoo skeletons in his 
closet, and you only did a public records background 
check without investing in a skilled investigator to speak 
discreetly with sources about his background, you are re-
sponsible for the damage to your company that results 
from the fallout.

Don Aviv: Absolutely. The only thing we can say for sure 
about 2022 is that it won’t be dull, and it will likely see re-
cord numbers of deals, frauds and surprises. 

Business Law Magazine: Dear Don and Ben, thank you 
for this interview and thanks for sharing your insights. ß

I N v E S T I G AT I o N / W H I T E  C o L L A r  F r A U D

Issue 4 | November 2021 13

http://www.businesslaw-magazine.com


So	what	have	we	
learned?	A	look	
at	German	court	
rulings	on	the	
Trade	Secret	Act
Practical take-aways for trade secret 
protection
By	Dr.	Fabian	Klein	

I
t has been two and a half years since the Trade Secret 
Act (Geschäftsgeheimnisgesetz) came into force in 
April of 2019. A short time, in legal terms. And yet, not 
only have plenty of articles been published and is the 

number of commentaries increasing, but there has also 
been a pleasantly surprising number of court rulings on 
this subject. 

Not all questions have been answered yet, of course. But a 
look at the various court rulings provides interesting in-
sight: 

What is a trade secret? 

Having a legal definition for the term trade secret (sec. 2 
(1) Trade Secret Act) was purported to be one of the main 
legal benefits of the Trade Secret Act compared to the pre-
vious regulations under the Code Against Unfair Compe-
tition (UWG), and case law already provides for some ex-
amples of how the new definition is applied. 

The Federal Administrative Court confirmed that also the 
names of data files, their size and potentially other meta-
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Trade Secret Act: Employment courts and administrative courts seem to tend towards more restrictive decisions, while civil courts generally seem to be more friendly 
to the trade secret owner.
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data can qualify as trade secrets if relevant information 
can be derived from these (BVerwG, order of 5 March 
2020 – 20 F 3.19). The Regional Labour Court Dusseldorf 
found private notes of an employee to be trade secrets of 
the employer (LAG Düsseldorf, judgement of 3 June 2020 
– 12 SaGa 4/20). 

The Higher Regional Court Dusseldorf moreover found 
that also such documents can be trade secrets where not 
all the information contained is confidential (OLG Düs-
seldorf, judgment of 11 March 2021 – 15 U 6/20). Specifi-
cally, it qualified a CAD file to be protectable where only 
some information was secret while other information 
contained therein was state-of-the-art and generally 
known. Overall, the ruling provides for a good blueprint 
of how to argue such "mixed" documents in court pro-
ceedings and how far protection stretches. 

Yet, courts also found that this legal definition of trade 
secrets does not always apply. Where information claims 
are based on public law regulations – e.g. claims of the 
press – (administrative) courts found that the "old" defini-
tion of the trade secrets still applies (e.g. VG Berlin, order 
of 23 September 2019 – VG 27 L 98.19). Otherwise, pri-
vate parties could circumvent public law information 
claims by applying adequate protection measures. This 
should be kept in mind when answering to information 
requests that are (potentially) based on claims outside of 
the Trade Secret Act. 

How to define your trade secrets

So how should you define the scope of trade secrets in 
your NDA or employment agreement? Is it best to just 
repeat the legal definition from sec. 2 (1) Trade Secret Act, 
or can you go beyond that and use a "catch-all" clause to 
also include information that was not subject to "adequate 
protection measures" or a "legitimate confidentiality inter-
est" as required under sec. 2 (1) (b) and (c) Trade Secret 
Act?

Case law tells us that – this depends. It should be differen-
tiated between NDAs with business partners or other B2B 
situations on the one side, and confidentiality provisions 
with employees on the other side. The Regional Labour 
Court Cologne found that "catch all" clauses were invalid 
in employment agreements (LAG Köln, judgement of 2 
December 2019 – 2 SaGa 20/19). Although this judgement 
received much attention, this was not much of a surprise. 
Catch-all clauses had been regarded as (at least border-
line) invalid all along, and should not be used. 

For B2B situations, no such explicit decision (yet) exists. 
The analysis of different judgements does not indicate, 
however, that catch-all clauses might per se be invalid. 
Also, no court seems (yet) to have taken on the opinion 
voiced by some scholars that going beyond the legal Trade 
Secret definition would constitute an "unreasonable disad-
vantage" of the partner and thus be invalid in general 
terms & conditions (AGB), which many standard NDAs 
will likely be. 

The lawyer's recipe is a multi-level approach: Start with 
the legal definition to have a "baseline" protection. Expand 
this by including specific important information. Add 
(where possible) the type of confidential information you 
expect to be relevant. And last – but highly important – 
state for which project or within which relationship the 
information shall be used. 

No confidentiality marking, no trade secret?

The question of whether information that is not marked as 
"confidential" (or similar) can be a trade secret at all lies at 
the junction of trade secret definition and "adequate pro-
tection measures" (to which we finally come in a moment). 
Especially in multi-party agreements such as publicly 
funded research consortium agreements, the question of 
whether only information marked as confidential shall be 
protected regularly sparks lengthy discussions. 

Case law does not (yet) provide for an argument that 
would tilt the discussion clearly. But it seems clear that 
marking documents as confidential can be help protec-
tion, but is not necessary for it. Trade secrets will not per 
se lose their protection if they do not have such a marking. 
Just the same, marking a document as "confidential" will 
not automatically make it a trade secret (VG Schleswig, 
judgment of 25 April 2019  – 6 A 222/16). 

The discussions are therefore not yet obsolete and should 
in the end be decided based on which is the higher risk: 
That of inadvertently giving away your own confidential 
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information, or that of using information received from 
the other side beyond the allowed scope? 

What are "adequate protection measures"?

No other requirements under the Trade Secret Act has 
spawn more discussion than the "adequate protection 
measures". And likely no other has such severe conse-
quence: Without such measures, no protection at all is 
granted. Companies thus must carefully think about how 
to establish, implement and adjust their protection 
scheme. The Trade Secret Act is non-forgiving in this re-
spect. 

Especially the already mentioned judgement of the Higher 
Regional Court Dusseldorf (judgment of 11 March 2021 
– 15 U 6/20) and a ruling of the Higher Regional Court 
Hamm (judgement of 15 September 2020 – 4 U 177/19) 
are instructive for determining factors for "adequate pro-
tection measures". The most important lessons are as fol-
lows: 

The measures do not have to be perfect. But they need to 
be sensible and reasonable considering the size of the 
company that is claiming protection, and the value attrib-
uted to the information in question. The costs and benefits 
may be weighed against each other. The overall system is 
more important than individual measures. In the end, the 
system must pass a "peer comparison test" against the 
measures taken by comparable companies and competi-
tors (or at least what is known or suspected about their 
measures). 

The measures need to be an evolving system. Once infor-
mation is obtained about potential weaknesses in the sys-
tem, or especially if breaches occurred in the past, steps to 
rectify these loopholes must be taken. Not reacting to 
known weak spots will put the entire protection system at 
risk of not being considered adequate. Adequacy is there-
fore a dynamic threshold. 

According to the Higher Regional Court Dusseldorf, the 
measures need to have been implemented continuously at 
all times. However, this seems to be overstretching the le-
gal requirements. Especially considering the objective to 
strengthen trade secret protection, it should be sufficient 
that protection measures were implemented at the rele-
vant time a breach happened. It should be closely followed 
how other courts position themselves in this regard and 
whether this requirement will be upheld. 

Imagining how one would "defend" his or her own protec-
tion scheme before a (critical) judge should be a good lit-
mus test, and the cited judgements provide for a good 
testing ground. As often, a common-sense-approach con-
sidering what information really requires protection and 
how it might most likely be misappropriated should pro-
vide a good feeling for which measures are "adequate". 

What else? 

Other noteworthy decisions include the following: 

• The "sale" of software rights also includes an implicit 

confidentiality obligation regarding the source code 

(OGH Wien, order of 10 December 2020 – 4 Ob 

182/20y). This might be a lifesafer where trade secrets 

were not specifically considered in an acquisition 

agreement. 

• For reverse engineering, the burden of proof lies with 

the reverse engineer. He must show that (and how) he 

obtained all relevant information from the reverseen

gineerable products (OLG Düsseldorf, judgment of 11 

March 2021 – 15 U 6/20). 

• The assumption of urgency (Dringlichkeitsvermu

tung) of sec. 12 (2) Unfair Competition Act (UWG) 

does not apply to the Trade Secret Act (OLG München, 

order of 8 August 2019 – 29 W 940/19). This is still in 

dispute, though. 

• The Trade Secret Act takes precedence over other 

claims such as tort claims (e.g. sec. 823 BGB) (LAG 

Köln, judgement of 2 December 2019 – 2 SaGa 20/19).

Summary 

The objective of the Trade Secret Act (and the underlying 
Know-how Directive) was to strengthen trade secret pro-
tection. Two and a half years into the new act, it appears 
that courts are mostly applying the Trade Secret Act in a 
sensible way. Employment courts and administrative 
courts seem to tend towards more restrictive decisions, 
while civil courts generally seem to be friendlier toward 
the trade secret owner. 
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Legal certainty in the field of trade secret protection is 
therefore slowly evolving, but some more growing pains 
are to be expected. Continuing to review the available 
judgements might be the best way to ensure that these 
pains are not felt by yourself. ß
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By	Giuseppe	Marletta	and	Antje	Teegler

Game-changers must be determined and resilient in achieving the objectives and handling internal pressure and ethical challenges.
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I
n today’s ever expanding global business environment, 
diversity and inclusion have gone beyond standardized 
policies and programs. Legal professionals seek em-
ployers that truly respect their unique identities, needs, 

and perspectives. They want to feel valued, understood, 
and are able to embrace a sense of belonging. The outcome 
of creating this kind of in-person and virtual work cul-
ture? A high-achieving and committed team with a clearly 
defined purpose. 

The effectiveness of this notion is strongly supported by 
extensive research on the topic. For one, the findings of a 
study carried out by international research firm McKinsey	

and	Company indicate that racially diverse executive teams 
alone have generated 35% more revenue than those with 
the least racially-diverse teams. This is just one of the 
many benefits of a diverse and inclusive company culture.

To succeed in making their place of work as diverse and 
inclusive as possible, employers must enforce effective, 
long-lasting change and place employee needs at the core 
of the business.

Diversity and Inclusion - what is the 
definition and which one is more 
important?

Diversity and inclusion are connected, but by no means 
are they interchangeable. While diversity is concerned 
with the physical make-up of an organization, inclusion 

runs much deeper. It goes beyond the genders, races, reli-
gious beliefs, or nationalities of legal staff. 

In its essence, an inclusive workplace is one where 
every one feels equally involved, heard, and supported, no 
matter their role within the company. An inclusive envi-
ronment will allow all staff to have a say in the deci-
sion-making process and feel respected and trusted, re-
gardless of  their background.

While both aspects are hugely important, it goes without 
saying that inclusion is the one that’s more difficult to 
achieve. Conscious effort can be made to ensure that staff 
receive training on unconscious recruitment bias, but it is 
much more difficult to measure inclusivity of ideas or cul-
tivate a sense that everyone has an equal opportunity to 
weigh-in on important department or company-wide de-
cisions. 

Inclusivity may be viewed as a challenging goal when 
everyday situations and practicalities are considered. For 
this reason, an inclusive business strategy is one that em-
ployers must spend more time planning and executing. In 
effect, it becomes the aspect that must be planned and 
prioritized beyond diversity alone.

Company culture comes first

Company culture is not invented. It must be established 
and nurtured as it evolves constantly. Though diversity 

and inclusion may be different, a company can’t have ei-
ther without first setting down a culture that embraces 
different perspectives and values its employees. 

From a wider perspective, a general culture of change 
must be promoted internally. An organization resistant to 
change will not look forward to new protocols on diversity 
and inclusion or any other aspects of the business for that 
matter. A culture that celebrates change must be created 
and become a collaborative effort.

Culture change can’t be achieved through a top-down 
mandate. A CEO might enforce compliance, but he or she 
will not have the power to dictate trust, optimism, or en-
thusiasm. There is one solution here: strategic conversa-
tions across different areas of the organization, that will 
correctly assess the status quo and next steps. This goes 
beyond the legal department and must be a company-wide 
initiative. 

Implementing long-lasting change and 
measuring results

Promoting and measuring change is extremely difficult. 
First, leadership must clearly define the changes. Next, 
teams must consistently gather feedback from all employ-
ees regarding the currently proposed efforts. A vital step, 
especially when setting down new rules regarding diversi-
ty and inclusion, as everyone’s opinion must be heard to 
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have any chance of large-scale buy-in across the organiza-
tion.

To drive change successfully, one must understand the 
values of the company and apply them to business. The 
application of change requires consistency all throughout. 
From communicating the urgency of change, developing 
the vision, and building a pro-change army of legal profes-
sionals, to addressing all issues as they arise, gathering 
feedback, and making the change stick.

At their core, game-changers must be determined and re-
silient in achieving the objectives and handling internal 
pressure and ethical challenges. A disruptive business 
agenda is prone to scrutiny; however, with a strategic, for-
ward-facing plan, reputational risk is minimized.

After nearly two years of working under difficult circum-
stances for many, employees are much less willing to ac-
cept the status quo. They are looking to organization lead-
ers to invest in them and create an environment they will-
ingly take part in. A key indicator of successful change 
management? A team of engaged staff, who feel a sense of 
pride and are invested in working for a company they see 
leading and engaging on these critical issues of today. 

To learn more about this topic, these ACC resources might 
inspire you:

• Browse the I.D.E.A.L.	collection	of	the	ACC	Foundation with 

carefully curated programs and resources on race, eq

uity, social justice, diversity, and Inclusion. The goal is 

to inform our networks about the inequities that 

plague our profession, provide opportunities to Dis

cuss these inequities, and Equip these networks with 

solutions that will enable them to Act and Lead for 

change. 

• Check out the brand new ACC	Diversity,	Equity	&	Inclusion	

(DE&I)	Maturity	Model that outlines clear descriptions for 

three levels of maturity for each DE&I function – early, 

intermediate, and advanced – providing leaders with a 

critical snapshot of where their department is current

ly and a roadmap of how to achieve future goals. ß
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The	best	of	both	
worlds
Philipp Cotta, Managing Partner of 
ADVANT Beiten, talks about the 
foundation and future goals of the 
German-French-Italian legal alliance 
ADVANT

Beiten Burkhardt used to be a household name in the Ger-
man legal market for many years. Now a new chapter in the 
law firm's history has just begun: Together with two other 
partner law firms from France and Italy, ADVANT Beiten, 
that is the new name of the firm, has founded the interna-
tional alliance ADVANT. Thomas Wegerich spoke with 
Managing Partner Philipp Cotta about this development.

Business Law Magazin: Beiten Burkhardt has recently 
joined forces with fellow law firms NCTM (Italy) and Al-
tana (France) to found the network ADVANT. Please ex-
plain the strate-gic thoughts and aims behind this initiative 
to our readers.

Philipp Cotta: The market is becoming ever more com-
petitive for multinational work for international clients, 
and we felt that a joint proposition with a deep European 
focus on clients represented a much stronger offering than 
if we continued to ‘go it alone’ in our respective countries. 
At the same time, the needs of major international clients 
– particularly those from the US and Asia seeking to land 
or expand in Europe, as well as those of European clients 
– are becoming more complex and multi-jurisdictional, so 
the timing is right for this offering in the market. We also 
realized that Brexit is changing the landscape in the legal 
market creating new opportunities for a genuinely Euro-
pean player with a strong presence and deep roots in Con-
tinental Europe. 

Business Law Magazin: How long did it take to prepare 
and finally launch the cooperation – and how did you iden-
tify your initial partner firms?

Philipp Cotta: The idea for ADVANT took shape about 
three years ago, and we have been working on it ever since. 
We have known each other as firms and colleagues for 
many years and worked together on many transactions 
and cases during that time. Over time, we realized that we 
share the same values and vision, and we have understood 
our clients' increasing need for a European alliance. There-
fore, it seemed like a logical step to jointly develop AD-
VANT starting with the three largest European econo-
mies.

Business Law Magazin: How was the move towards AD-
VANT accepted by the German partnership of former Beit-
en Burkhardt which is/was a long- and well-established 
brand in the German legal market?

Philipp Cotta: A large majority of our partners shared the 
strategic vision of a European alliance. When we devel-
oped the concept, it became clear that we needed to take a 
visible step underlining our commitment to a close and 
long-term relationship with our alliance partners. This is 
expressed through our common umbrella brand AD-
VANT and our common corporate design. It clearly sets 
us apart from many other more informal alliances and net-
works. At the same time, we keep our legacy name Beiten 
to preserve the goodwill that we have built over many 
years and to show our domestic clients that we are still the 
same firm with the same quality and service they are used 
to. 

There are many benefits to our respective teams, not least 
the opportunity to be a part of something bigger and even 
more international in scope, which offers more interesting 

Philipp	Cotta
ADVANT Beiten, Munich
Managing Partner 
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and exciting projects to our teams. One important benefit 
for our younger colleagues is a secondment program, giv-
ing our professionals the opportunity to work in other 
European cities and building connections within the AD-
VANT family.

Business Law Magazin: ADVANT is organized as a Swiss 
Verein which basically means that the three member firms 
are separate legal entities and not fully integrated financial-
ly. Which are the pros and cons of the chosen structure from 
your point of view?

Philipp Cotta: We have decided to collaborate very close-
ly and align on all client facing activities and processes. 
From a corporate and legal point of view, we are an asso-
cia-tion of independent firms, each of which retains its 
legal and financial independence. For us this is the best of 
both worlds: we are part of an international firm with a 
global visibility and larger resources but at the same time 
we remain in control of our own destiny when it comes to 
finances, partnership decisions and other local market re-
quirements. 

Business Law Magazin: Can you please tell our readers 
about the management and leader-ship structure you have 
installed in order to drive ADVANT forward?

Philipp Cotta: The formal leadership structure of the 
Swiss Verein consists of a board of six members with two 
partners from each firm. The presidency will rotate every 
two years. In addition, there is a (more informal) steering 
group with nine members and a number of other working 
groups for practices, sectors and operational functions. 

Business Law Magazin: Which are the main areas and 
countries you are focusing on with the new alliance? And in 
which other countries would you like to add further law 
firms under the ADVANT umbrella?

Philipp Cotta: We have a total of 14 practice areas and 13 
industry sectors in which ADVANT member firms have 
significant expertise and experience. We already cover the 
three largest European markets. At the same time, we are 
exploring a number of priority territories and jurisdic-
tions as part of our long-term strategy. Of particularly in-
terest/importance are Iberia, Benelux, Eastern Europe and 
the Nordics.

Business Law Magazin: What does ADVANT mean to 
your existing client base?

Philipp Cotta: ADVANT Beiten will offer the additional 
international platform and reach but at the same time re-
main the strong and trusted adviser to its existing client 
base in Germany and elsewhere. We are convinced that 
this new offering will attract new international clients and 
also make us more attractive to talented lawyers with in-
ternational ambitions.

Business Law Magazin: Let us take a look into the crystal 
ball: At which point do you expect ADVANT to stand in two 
and in five years’ time?

Philipp Cotta: Our ambition is to become one of the larg-
est and most comprehensive law firms/associations in the 
European market, and the clear and preferred choice of 
legal advisor for those expanding into, or operating within 

Europe. We aim to achieve this through the addition of 
new member firms in key jurisdictions across Europe over 
the years ahead, as well as continuing to grow organically. 
In five years, I would love to see at least eight ADVANT 
members covering the most important European jurisdic-
tions. 

Business Law Magazine: Mr. Cotta, thank you very much 
for this interview. ß
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"BusyLamp	is	a	
perfect	fit	for	
Onit".
Five questions to:  
Manuel Meder, Michael Tal 
(co-CEOs) and Konstantin 
Tadrowski (CTO), founders of 
German legal tech company 
BusyLamp.

Recently, the sale of the Frankfurt-based legal tech company 
BusyLamp, one of the pioneers in legal spend, e-billing and 
matter management, was announced. The acquirer is the 
US company Onit, Inc. from Houston, an international 
competitor. Onit has been on a strong growth course for 
years. The deal will create one of the world’s largest corpo-
rate legal management conglomerates. BusyLamp has long 
been a cooperation partner of Deutscher AnwaltSpiegel. 
Thomas Wegerich spoke with the three founders: the two 
co-CEOs Manuel Meder and Michael Tal, as well as with 
Konstantin Tadrowski, the CTO of BusyLamp.

Business Law Magazin: The three of you started  BusyLamp 
exactly ten years ago. Please outline for our readers how the 
company and the markets in which BusyLamp is active have 
developed since then.

Meder: Michael and I always wanted to start our own 
company – we've been best friends since our school days. 
After working in international law firms for a couple of 
years, we noticed that when it came to digitisation, and 
particularly legal spend management, legal departments 
still had some catching up to do, so we were aware there 
was a business opportunity. We were able to get Konstan-
tin on board and all three of us decided to take the plunge 
into self-employment –something that many of our family 
members and professional colleagues could not really un-
derstand. It turns out that the doubters were not entirely 
wrong. After all, we had entered a market from a quite 
comfortable situation with a completely untested idea, 
which in fact did not yet exist in this country.

Tal: That's right. When we started, the terms "legal tech" 
or at least "legal operations" did not exist. Our awareness 
of this fact caused some financial hardship in the first few 
years, and also led to some sleepless nights. We began to 
have doubts as to whether the whole thing was really such 
a great idea after all. Our expansion into the US and UK, 
where the legal departments were already further along in 
terms of digital legal spend management, changed the sit-
uation and since 2014 we have continuously grown, also 
here in Germany. Looking back, it is remarkable how 
much the market has changed, especially in Europe. In our 
view, this development will continue to pick up speed. We 
expect to see a further push for digitisation in the coming 
years.

Tadrowski: We have also been able to observe the degree 
of maturity of the legal departments from our customer 
requests. While legal departments initially approached us 
with basic requirements, our software is now mapping 
complex processes, such as those implemented within in-
ternational enterprises. By the way, as it is our tenth anni-
versary, it is worth mentioning that although we actually 
founded the company in September 2011, our product 
was still a long way from the market. It’s just that it was 
important to my lawyer colleagues that the articles of as-
sociation be concluded early, because otherwise they 
would not have dared to leave their law firms – after all, 
they’re not as brave as they pretend to be [laughs].  

Business Law Magazin: What made you decide to sell to 
Onit at the present time and what is the entrepreneurial 
profile of the new parent company?

Dr.	Manuel	Meder Dr.	Michael	Tal Konstantin	Tadrowski
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Meder: We decided at the beginning of the year that we 
wanted to take the next big step with BusyLamp in 2021, 
so that we could remain in a strong position and continue 
to grow rapidly. Even against the backdrop of the corona-
virus, BusyLamp has been able to increase its annual re-
curring revenue (ARR) by more than 60% in the last 12 
months. Hyperion Research recognised us as "highly in-
novative" and "a market leader." Our alternatives were a 
private equity investment or a merger with a competitor 
or another strategist. After intensively reviewing these 
various options, it quickly became clear that Onit was the 
best partner for all BusyLamp stakeholders, and that our 
customers in particular would benefit greatly from the ac-
quisition.

Tal: BusyLamp is just a wonderful match for Onit. By 
merging with BusyLamp, Onit is strengthening its Euro-
pean market presence with more local experts who not 
only speak the language, but also understand the business 
and technology needs of corporate legal departments in 
Europe. At the same time, our clients can expect several 
benefits from the acquisition. They will benefit from the 
fact that BusyLamp now has access to Onit's international 
network and will gain additional technologies such as 
contract lifecycle management, legal service requests and 
legal holds. Onit's AI-powered invoice verification solu-
tion, InvoiceAI, will also be made available.    

Business Law Magazin: In the future, BusyLamp will be 
integrated into the Onit Group as a subsidiary. What are the 
consequences of the takeover for the 70-or-so current em-
ployees as well as the Frankfurt branch and – above all – 
your own professional future?

Meder: BusyLamp will operate as an independent subsidi-
ary of Onit. All employees and the founder/management 
team will remain on board. Onit is committed to growth. It 
is now a matter of best utilising and developing the new po-
tential that this acquisition provides.

Tal: We look forward to witnessing and continuing to play 
a part in this new chapter of BusyLamp. It will be an excit-
ing experience for all of us. The entire team is looking to 
the future with a lot of energy and confidence.

Tadrowski: Our headquarters, the Frankfurt office, will 
remain. We are also in the process of opening new offices 
in London together with Onit.

Business Law Magazin: What is the significance of the ac-
quisition for BusyLamp with regard to the technological de-
velopment of the products as well as market and customer 
access in Germany and abroad?

Meder: We will now fully concentrate on Europe and the 
market outside the U.S. with our legal spend management 
solution, eBilling.Space. In this regard, Onit has a good 
handle on the U.S. market with its own products and the 
SimpleLegal solution.

Tal: The plan is to globally distribute our brand-new mat-
ter management solution, Matter.Space. In Germany we 
have already been able to achieve great success in the first 
weeks since the launch and see promising synergies and 
positive sales effects due to Onit's international network. 

Tadrowski: As the number of customers grows, so does 
the number and diversity of customer requirements, 
which in turn has a challenging effect on our development 
roadmap. I am pleased that we have found a strong part-
ner in Onit who will help us to further increase our devel-
opment speed in the future. Onit is considered a pioneer 
in our business field and boasts an exceptional level of 
expertise from which we can also benefit greatly with re-
gard to the development of our technologies.

Business Law Magazin: Finally, let’s take a glance into the 
crystal ball: Where do you see BusyLamp two years from 
today, and then five years from today?

Meder: We are convinced that the Onit Group will be the 
undisputed market leader in five years. We don't see any 
competitor at the moment that is comparably as well posi-
tioned in terms of product portfolio, innovation and team.

Tal: There is nothing to add to that. 

Tadrowski: Agreed!

Business Law Magazin: Gentlemen, thank you very much 
for your personal statements and assessments at short no-
tice. We will follow the further development of BusyLamp 
with interest. ß
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