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Matthias Füssel, Deputy Head of HR and Head of 
Labor Relations & HR at ING DiBa bank, is the 
new member of our Advisory Board. We welcome 
him to the club! – For his debut, he presents and 
gives his personal views on the five most important 
topics in labor law.

Mobility and mobile working is the subject of not 
one but two articles in this issue of Labor Law 
Magazine. Kari Foss and Dr Martin Trayer offer 
you interesting insights into an exciting and 
important field in practice.

This also applies to the area of matrix structures in 
companies. Dr Thomas Drosdeck has taken a close 
look at the corporate practice and he has put 
together some relevant court decisions for you. A 
worthwhile read.
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In	a	nutshell:	
Everything	
leading	labor	
lawyers	need	
to	have	in	
mind
From practice for practice:
Mathias	Füssel,	Deputy	Head	of	HR,	Head	of	Labor	Relations	&	
Labor	Law,	ING	DiBa	AG I

n our In-house Top 5 section in the Labor Law Maga-
zine, we are presenting all the important and prac-
tice-oriented topics that are high on the agenda of lead-
ing labor lawyers in Germany and abroad. Since 2015, 

the core statement of this magazine has been: “From law-
yers for companies.” In implementing this journalistic 
claim, it is helpful for all parties involved if external con-
sultants actually know which questions move the client 
in-house. With the In-house Top 5, we would like to con-
tribute further to improving transparency in the German 
legal market in the future, on both the demand and supply 
side, with companies, law firms, auditing firms and service 
providers. In-house Top 5 supplements the practice-ori-
ented reporting introduced in the Labor Law Magazine. 
And because time is a factor (and of course, time is mon-

ey), we have tried to make our reporting as succinct as 
possible.

In this issue, our advisory board member Matthias Füssel 
points out his Top 5 topics in Labor Law:

Labor Law Magazine – Inhouse Top 5

1	 You expect swift and understandable advice, specific 
guidance, and proposals for efficient solutions if you 
instruct an external labor lawyer? Be this kind of 
lawyer for your internal clients and provide even 
more value by taking into account the specifics of 
your organization and the relevant key stakeholders.

2	 In addition to being service-minded and supportive, 
it is sometimes important to stand up, play the 
devil’s advocate and provide an opinion which may 
not be very popular at the time but will pan out 
later. Your organisation will appreciate it if you 
advise not only with a short- but also with a 
sustainable mid- and long-term perspective.

3	 The latest rules and regulations in the Covid 
19-context have been complex, sometimes ambigu-
ous, and often difficult to implement in practice. It 
is, therefore, crucial as labor lawyer to stay on top of 
the latest developments and at the same time 
provide pragmatic solutions, always taking into 
account your leads, employees and works councils 
who need to cope with the often-changing rules 
within very short time periods.
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4	 Keep in touch with your works council and union 
representatives and give them a regular heads-up 
early on and share the relevant information about 
any upcoming developments in your organization, 
especially if you do not meet them in person as 
much as before the pandemic.

5	 Connect with other labor lawyers and exchange 
ideas, solutions and approaches. Your management 
and colleagues are often interested in how other 
companies have dealt with a difficult situation and 
in hearing about the market practice – it is great to 
have a network with other experts, who regularly 
discuss required actions and possible solutions.ß
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In	a	nutshell:		
Everything	
leading	labor	
lawyers	need	to	
have	in	mind
From practice for practice:
Dr	Svenja	Fries	and	Pauline	Moritz

I
n our Lawyers Top 5 section in the Business 
Law Magazine, we are presenting all the impor-
tant and practice-oriented topics that are high 
on the agenda of leading labor lawyers in Ger-

many and abroad. Since 2015, the core statement of 
this magazine has been: “From lawyers for companies.” 
In implementing this journalistic claim, it is helpful for all 
parties involved if external consultants actually know 
which questions move the client in-house. With Lawyers’ 
Top 5, we would like to contribute further to improv-
ing transparency in the German legal market in the 
future, on both the demand and the supply side, 
with companies, law firms, auditing firms and 
service providers. Lawyers’ Top 5 supplements 
the practice-oriented reporting introduced in the 
Business Law Magazine since its start. And because 
time is a factor (and of course, time is money), we have 
tried to make our reporting as succinct as possible

Labor Law Magazine – Lawyers' Top 5:

1	 Compulsory Vaccination in the Employment 
 Relationship

As a result of their general duty of care, but also in 
order to avoid claims for damages, employers have a 
great interest in reducing the risks of infection and 
incapacity to work to a minimum, to which vaccina-
tions make a considerable contribution in times of 
the coronavirus pandemic.

In addition to their duties to protect their employees, 
employers also pursue entrepreneurial interests that 
are protected under constitutional law (Art. 12, 14 of 
the German Constitution). Many employers may 
therefore ask themselves whether they can oblige 
their employees to be vaccinated, or whether they 
can refuse unvaccinated employees access to the 
workplace. On the other hand, vaccination repre-
sents a serious encroachment on the physical integri-
ty and general personal rights of an employee (Art. 2 
para 2, Art. 2 para 1 in conjunction with Art. 1 para 1 
of the Constitution). As a rule, safety and health at 
the workplace can also be guaranteed by milder 
measures than compulsory vaccination. A general 
obligation for employees to get vaccinated will there-
fore be unconstitutional; accordingly, politicians 

Pauline	Moritz
Mayer Brown, 
Frankfurt
Lawyer, specialist in labor law, Associate

pmoritz@mayerbrown.com 
www.mayerbrown.com

Dr	Svenja	Fries
Mayer Brown, 
Frankfurt
LL.M. (King`s College), Lawyer, Senior Associate

sfries@mayerbrown.com 
www.mayerbrown.com
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have already assured that there will be no general 
vaccination obligation.

However, a different assessment could be made in 
specific individual cases. A vaccination obligation 
would therefore be conceivable for those employ-
ment relationships in which there is direct contact 
with persons who are regularly exposed to an in-
creased risk to health and life in the event of an infec-
tion (e.g. in the fields of medicine or nursing). How-
ever, here, too, scientific progress and increased 
knowledge must be taken into account when consid-
ering whether vaccinated persons continue to be in-
fectious.

2	 Works Council Modernization Act

The so-called Works Council Modernization Act 
(Betriebsrätemodernisierungsgesetz) came into force 
on 18 June 2021.

The amendments are intended to make works coun-
cil elections more accessible by lowering the voting 
age to 16. In addition, the election procedure was 
simplified for smaller sites; e.g. by stipulating that 
election proposals no longer have to be signed here. 
The possibilities of contesting elections were limited, 
and the protection against dismissal for employees 
who invite others to participate in works council 
elections was extended.

Other innovations include the works council’s newly 
introduced rights of co-determination regarding mo-
bile work and rights of participation in the introduc-
tion of artificial intelligence; it has also been made 
easier for the works council to call in an expert. The 
works council’s work can also be digitalized by ena-
bling virtual meetings, although these are only in-
tended as an exception to the principle of face-to-
face meetings.

In terms of data protection law, it has been clarified 
that the employer is responsible for the proper han-
dling of data by the works council. However, this is 
only an insufficient regulation that leaves many for-
mer questions unresolved and raises new problems.

A real “modernization” is hardly recognizable in the 
amendment of the law; especially with regard to dig-
italization, the legislator is acting defensively. Instead, 
the new norms are more likely to lead to an increase 
in works councils, especially in small sites. The prac-
tical effects on the upcoming works council elections 
in the spring of 2022 are to be awaited eagerly.

3	 Amendment of the Part-Time Work and Fixed-Term 
Employment Act (Teilzeit- und Befristungsgesetz)

Fixed-term employment relationships constitute a 
frequently recurring topic. The Ministry of Labour is 
planning various reforms in this regard. First of all, 
the maximum duration of fixed-term employment 

contracts without material rea-
son (ohne Sachgrund) is to be 
reduced from 24 to 18 months; 
moreover, only one extension is 
to be possible within this period. 
Large employers are to be allowed to 
hire only 2.5% of their employees on 
the basis of a fixed-term contract. 
Furthermore, a fixed-term 
employment relationship 
without material reason must 
be clearly designated as such in 
the underlying contract. In addi-
tion, fixed-term employment is no 
longer to be possible at all if a total employment peri-
od of five years with an employer is exceeded, where-
by periods as a temporary worker are also to be taken 
into account; however, exceptions to this strict regu-
lation are provided for in the case of fixed-term em-
ployment based on a material reason.

These proposals would mean considerable changes 
and push back the flexible instrument of fixed-term 
contracts without material reason, which is popular 
with employers. In addition, deviations from rulings 
of the Federal Employment Court would be codified. 
However, it is rather doubtful that such an important 
topic will be pushed forward shortly before the up-
coming federal elections this year.
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4	 Implementation of the Whistleblowing Directive 
(Whistleblower Protection Act)

The EU Whistleblowing Directive requires compa-
nies to set up confidential internal reporting systems 
through which breaches of EU law can be reported. 
The directive also aims to protect so-called whistle-
blowers from sanctions, particularly under labor law. 

Final legal certainty as to what exactly is in store for 
German companies can only be achieved with the 
transposition into national law, which must take 
place by 17 December 2021 but which is currently 
not foreseeable. It will be particularly relevant wheth-
er the German transposition law will also cover the 
reporting of violations of national law. However, the 

Directive is sufficiently defined in many places, which 
means that companies should not wait for the legisla-
tor or rely on its inactivity (especially since it should 
also be possible to invoke the Directive directly if the 
transposition law does not enter into force in time). 
The establishment and implementation of legally 
compliant internal reporting systems should there-
fore be considered by companies already now.

5	 Association Sanctions Act (Verbandssanktionengesetz)

With the Association Sanctions Act, sanctions for 
companies were to be redesigned and tightened, and 
requirements for internal company investigations 
were to be regulated by law. This was intended to 
make the prosecution of white-collar crime more ef-
fective.

Although this legislative project will not be pursued 
further, at least not in the current legislative period, 
companies should nevertheless use the time gained 
to establish and expand an effective compliance 
management system, which could provide them with 
significant reductions in fines. Companies can al-
ready be subject to severe penalties under the current 
law, so this topic is highly relevant despite the—pre-
sumably temporary–failure of the planned new regu-
lation.  ß
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Mobility	hurdles	
vs.	‘mobile	
ready’
Balancing Duty of Care and 
 Workforce Remobilization during 
COVID-19
By	Kari	Foss

F
rom the onset of the COVID-19 pandemic, hun-
dreds of founders and executives of companies rang-
ing from pre-seed to late-stage growth have imple-
mented plans to weather this storm. For most organ-

izations, the pandemic has been the most significant crisis 
ever to impact their business. Key talent could not be sent 
to critical business projects abroad; relocations and trans-
fers were no longer available. Organizations first started 
monitoring 'mobile readiness' in their global operating 
locations, particularly in locations considered crucial for 
their success. 'Mobile ready' is a term used by multination-
al businesses who need mobile employees who are 'ready 
to go' at a moment’s notice. Organizations’ mobile ready 
population means employees who are ‘ready to go’ so the 
needed talent can quickly travel to the right place, both 
domestically and across borders. The border closures due 

to COVID-19 restrictions resulted in major talent short-
ages of highly skilled workers, an inability to meet busi-
ness needs and priorities, and the cancellation of work 
assignments and transfers. 

The pandemic has had significant implications on how 
multinational firms respond to artificial constraints on re-
sources and how they globally re-distribute those resourc-
es. During this unprecedented event, many firms found 
that they had no plan for their mobile workforce when 
borders close and travel is barred. New safety regulations 
and the complexity of immigration complicated the un-
derstanding of mobility. Who covers the costs for assign-
ments on hold or for those barred from entering their 
home country? How much will the organization pay to 
ensure their mobile ready population is able to travel? Mo-

During the pandemic, organizations attempted to reduce and counteract the likelihood of the risk occurring or the severity of its consequences if it does occur when 
relocating their employees.
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bility became an enormous hurdle, focus, and cost for 
many businesses. 

On top of the mobility crisis, the duties of care and protec-
tion of employers in connection with COVID-19 went far 
beyond the usual set of duties. Employers must now en-
sure the introduction, implementation and, above all, the 
observance of the necessary measures to prevent COV-
ID-19 in employees. This new scope of care could now ef-
fect work assignments to countries listed as ‘red’ or ‘high 
alert’.

"New safety regulations and the 
complexity of immigration complicated 
the understanding of mobility."

In the first phase of the pandemic, companies gave abso-
lute priority to the protection of health and the contain-
ment of the risk of infection. Employers organized the 
operational facilities and work in such a way that the em-
ployees were protected against risks to life and health to 
the extent that the nature of the work allowed. This prior-
ity on employees’ protections also meant a pause and halt 
to international and domestic travel. The mobile ready 
population was no longer ‘ready’ or ‘mobile’. 

Some organizations’ business focus is on the Chinese mar-
ket. Crucial projects needed to be completed, factories 
needed to be staffed by outside talent, and critical move-
ment of employees needed to be supported. With China 

marked as a ‘high alert’ country, organizations had to bal-
ance sending their mobile ready employees to ‘high-risk’ 
countries where occupational safety and health may be at 
risk in order to keep core global operations and business 
functions running.  

Throughout the pandemic, organizations learned to better 
prepare for changing conditions. To do so successfully, 
they needed to stay in close contact with impacted em-
ployees and prepare contingency plans for travel scenari-
os. Decisions regarding employees' remobilization are 
generally made by the global mobility team, the business, 
the service provider/law firm, and the employee, depend-
ing on their needs and preferences.

For relocations or repatriations when the balance between 
protection and maintaining crucial business functions 
were in play, organizations have the 4 ‘T’ choices:

• Tolerate - Proceed as planned.

• Treat - Proceed with modifications.
For example, the employees will work remotely for the 
host/destination location, but they will remain in (or 
move back to) the home location (e.g., parking assignees).

• Transfer - Substitute with another move type
To accomplish the business needs long-term vs. short-
term assignments reviewed in light of new scenarios.

• Terminate - Cancel the assignment/business travel

For some employees, termination decisions were made on 
a case-by-case basis with the factors specific to the host 
locations in question.

With the 4 ‘Ts’ in mind, remobilization of crucial talent 
influenced, either directly or indirectly, almost every de-
partment within organizations. To help determine the bal-
ance between duty of care and business-critical functions, 
businesses can use the below categories and questions to 
support in their decisions:

Employee Support

• How safe is impacted employees in their current/desti-

nation location?

• Is additional support requested?

• What is the effect and cost of the support?

Mobility Programs

• Has the business need shifted priorities? (e.g., reduc-

ing staff levels, travel bans, company cost-saving re-

quirements)

• Have mobility programs been audited recently? If so, 

how does the review impact relocation services and 

the support provided to the organizations' employees?

Immigration Implications

• Are all visa/ work permits and employee location data 

up to datet?
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• Has any immigration status changed for any employ-

ees? 

• Have travel restrictions impacted employees’ work 

permit and visa statuses?

• Has the government’s immigration process changed? 

(e.g., COVID-19 test, delays in appointments, or right-

to-work checks)

• Has the organization spoken with its government af-

fairs team to review their options to expedite busi-

ness-critical visa applications?

• Are company restrictions influencing hiring decisions?

Relocation Services

• Have mobility, the changed policies and processes 

been communicated to impacted employees and 

stakeholders? 

• Will these changes affect employees' decision to relo-

cate?

• What is the threshold for company policies and pro-

cesses if the crisis should escalate?

• Who will manage updated exceptions and how will 

those expectations be communicated?

Cost Projections

• Do the changes to remobilization strategies and poli-

cies allow for adjustments to cost projection templates 

and already approved budgets?

• Will the assignment and relocation delays, travel re-

strictions, and quarantines impact costs and contrac-

tual start dates?

• Are there any savings or cost cutting measures that can 

be taken (e.g., “parking” assignees or remote working 

options for smaller facilities/less overheads)?

• Are there any surcharges, availability shortages, and 

any cost increases that will be incurred due to the time 

of making the bookings? (e.g., hotels, flights, car rent-

als)

• Have costs associated with sanitizing requirements 

throughout the relocation process and provisions for 

medical supplies been considered?

• Have costs for visa and work permit renewals been 

totaled? 

• Have stakeholders set the prioritization of busi-

ness-critical relocations?

• Where can the organization increase efficiency? (e.g., 

automation or digitization of processes)

• Who is managing the additional mobility costs? 

Mobility Issues and Delays

Mobility teams and stakeholders will need to understand 
the challenges that affect assignments and relocations and 
mobility costs.

• How much of the relocation process can be complet-

ed? Areas to review with remobilization stakeholders 

are: recruiting talent, sourcing talent, relocation pack-

age review, cost projections, authorizing new moves, 

immigration and tax review, and updated timelines.

• What restrictions are in place for travel and relocation? 

Will these restrictions impact the organizations' deci-

sion on when to send and relocate their workforce? 

(e.g., quarantine upon arrival)

• Will the delays on timelines impact service delivery? 

• What are changes to the service delivery approach for 

destination-specific area tours (school tours, housing, 

look & see trips)?

• Does the new timeline, and updated process encom-

pass approvals of relocation support packages?

Healthcare and Insurance

• Has the company reviewed updated insurance cover-

age for employees? What does the older plan cover, and 

what does it exclude? Does a new plan need to be taken 

out? If so, what are the costs?

• Do employees have oversight of their coverage and 

scope?

Technology and Employee

• Will remobilization processes be automated to create 

capacity for mobility stakeholders?

• After review, can any processes be digitized?

• Have areas of improvement been identified to support 

communication? 

• Can technology be used to enhance employees’ remo-

bilization experience?

• Are there any minimal cost options to enhance the 

employee experience? (e.g., better communication 

with employees)

Data collection

• What data has the company collected?
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• Consider: Employees deployed (who, where, when, 

and at what stage they are currently in)

• The intended duration of the relocation

• Deployment driver (to gain professional development, 

achieve company growth, address an urgent global 

need)

• Any barriers to deployment that the employee per-

ceives/perceived (uprooting the accompanying family, 

medical care available)

• Historical data should also be considered, including 

the retention rate for employees following the end of 

their relocation terms.

Take aways

In view of the novelty of the risk posed by COVID-19, the 
definition of the specific duties of care and protection of 
an employer is fraught with difficulties. These obligations 
are comprehensively specified for regular business opera-
tions by the provisions of (public law) occupational health 
and safety law. 

During the pandemic, organizations attempted to reduce 
and counteract the likelihood of the risk occurring or the 
severity of its consequences if it does occur when relocat-
ing their employees. Since the operational framework 
conditions and the work management to be provided by 
the employees is different within the organization’s sectors 
and divisions, the employer's obligations to provide care 
and protection must also be precisely defined for each sit-
uation. Employees may require varying degrees of atten-
tion during a crisis, based on where they fall within the 
relocation timeline and their work site location. 

Most organizations and firms outsource their mobility 
work to various service providers and law firms, adding to 
mobility's complexity during a crisis. Organizations’ 
alignment with their mobility providers will be crucial to 
their success in navigating and balancing their duty of care 
during these troubled times. ß
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Generating	
Momentum	for	
Innovation
Transforming a Push for Legal Inno-
vation into a Sustainable Pull Towards 
Change
By	Giuseppe	Marletta	and	Antje	Teegler
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Corporate legal teams have the power, and a unique opportunity, to change minds through innovation. By being confident in themselves and the skills they hold, they 
can serve as role models for other departments

 
©

ha
dj

an
eb

ia
 –

 st
oc

k.
ad

ob
e.

co
m

Giuseppe	Marletta
Association of Corporate Counsel,  
Brussels
Managing Director, Europe

g.marletta@acc.com
www.acc.com

A C C  C O LU m N / L E G A L  m A r K E t

Issue 3 | September 2021 12

http://www.laborlaw-magazine.com


W
hether increasing capacity at a start-up or mod-
ernizing a corporation, digital optimization 
within companies can be as difficult as it is nec-
essary. We’ve seen it many times: well-intended 

initiatives dedicated to facilitating collaboration result in 
the utilization of numerous applications that vary across 
departments, hindering task transparency and efficiency. 
Technology solutions that were once cutting-edge and ex-
peditious are now outdated and slow down work efforts. 
Thus, it is not surprising that instituting new processes can 
often be met with confusion, hesitation, or even resist-
ance. The key, as we outline below, is to focus on unmet 
needs or pain points, and take a human-centered, rather 
than a tech-centered, approach. 

The Association of Corporate Counsel recently hosted its 
2020 ACCelerate Innovation virtual conference. During 
the “Building an Innovation Management Function” ses-
sion, legal thought-leaders Anne Graue, Fatima Hussain, 
Mads Hviid Jensen, and Maurus Schreyvogel shared their 
experiences and words of wisdom. The panelists struc-
tured the discussion into three focus areas of how corpo-
rate legal departments can efficiently optimize: where to 
start and what to focus on, how to encourage innovation, 
and how to choose the right tools.

Where to Start? Remember: A Rising Tide 
Lifts All Ships

It can feel incredibly daunting to disrupt the status quo 
and figure out where to begin. But it is important to re-
member that an integrated communications system is in-

tegral for rapid scaling and sustained growth—helping the 
legal department and others in the organization. Taking 
the steps necessary to facilitate seamless delegation and 
automation of basic tasks will free up precious time for the 
legal team to focus on high priority/high risk matters, al-
low for better interaction with their peers throughout the 
company, and ultimately yield all-around improved per-
formance. To help ensure broad use and integration, it is 
essential to choose one collaboration platform that bene-
fits the most departments. Hopefully the department or 
team managing this process will seek input from all stake-
holders to better inform the decision-making process. 
From there, the legal department can then assess how best 
to adapt this technology to the legal processes required 
within your organization. As Fatima Hussain, corporate 
counsel for Tesla in Germany, reminded the audience: 
“Technology in the legal department doesn’t have to be 
legal tech.”

Encouraging Innovation

One of the panel’s key take-aways was the need for on-go-
ing encouragement and communication during the pro-
cess of onboarding a new platform. As such, they recom-
mended that each department assign an internal “ambas-
sador” to aid in the onboarding process. Anne Graue, legal 
counsel at Volkswagen AG in Germany, detailed that by 
answering questions, providing assistance, and incentiviz-
ing proper use of the platform, these designated employ-
ees within each individual department can be instrumen-
tal in helping the process run more smoothly. “You don’t 
have to go full-scale at the beginning,” panelist Mads Hviid 

Jensen, team leader of global legal operations at Novo 
Nordisk in Denmark, added. “Dare to pilot tools and test 
new solutions so departments can explore which platform 
is the most effective for everyone.” Improving task man-
agement and communication will be worth it in the end, 
so don’t be afraid to make it exciting and try some new 
things!

Choose the Right Tools to Address 
Organizational Pain Points

While it might seem obvious, it needs to be reiterated: A 
key facet of innovation is that it must come from a need 
within the organization. Workshop discussions with legal 
professionals, stakeholders, executive boards, and other 
key members of an organization provide an essential op-
portunity for discussing and clearly identifying what 
changes are needed, and why. “When I first started out in 
legal innovation, or legal operations as it was called at the 
time, I was like a car salesman: I was trying to motivate 
people by flaunting these bright, shiny tools—and that 
didn’t work at all,” Maurus Schreyvogel, chief legal innova-
tion officer at Novartis International AG in Switzerland, 
shared with the audience. “It was only once our teams sat 
down together and thought about the “why” change was 
needed, that we could actually transform from pushing 
innovation in the legal function to starting to feel a pull 
towards change.” Addressing specific, demonstrated needs 
will help cultivate champions within the organization to 
help further facilitate that technology integration. 
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Once a shared challenge is identified and a mutually ben-
eficial solution is reached, companies can then turn to IT 
departments for recommendations on what platforms to 
implement and how to do so. As they are constantly adapt-
ing to new technologies, IT departments are an excellent 
resource for guidance on how to roll out the latest systems. 
From streamlining projects to optimizing costs-innova-
tive management platforms are a long-term investment 
with a potentially huge pay-off. However, the benefits of 
new technologies are not always immediately seen, or au-
tomatically and evenly distributed throughout the organi-
zation. A platform’s full potential will only be realized by 
those who are more willing to adapt to changes and dis-
ruption more quickly. Corporate legal teams have the 
power, and a unique opportunity, to change minds 
through innovation. By being confident in themselves and 
the skills they hold, they can serve as role models for other 
departments.

For the better part of eighteen months, COVID-19 has 
kept co-workers apart, and important conversations that 
previously would be had over coffee or at a water cooler 
have now fallen through the cracks. Optimizing corpora-
tions for enhanced methods of digital communication will 
not only improve task management, it will also facilitate 
cohesive channels for employee collaboration across the 
organization. That’s why encouraging and implementing 
innovation within a company will benefit not only the le-
gal team and the tech department, but everyone in be-
tween.

To learn more on this topic, these ACC resources might have 
the solution you are looking for:

• View the recording of the Building an Innovation 

Management Function session at a 2020 ACCelerate 

Innovation to learn more about building a cohesive, 

cross-functional innovation process, featuring ongo-

ing sourcing, evaluating, prototyping, testing and roll-

ing-out new solutions.

• The in-house legal practice is changing. The more-for-

less challenge is becoming increasingly intense. In re-

sponse, savvy in-house counsel are creating and imple-

menting new and clever ways to deliver legal services. 

These exciting in-house innovations not only address 

current in-house challenges but also help future-proof 

the career trajectories of their creators. But sometimes, 

there is no budget for innovation and technology. 

What then?

• Check out the ACC Maturity Model Foundational 

Toolkits on Innovation Management and Technology 

Management. The toolkits can save you time and 

money when optimizing processes, technology, and 

human capital to improve efficiency and cost-effec-

tiveness. (Included in ACC Membership). ß
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Introducing	
mobile	work
When does the works council need to 
be involved?
By	Dr	Martin	Trayer,	LL.M.

Introduction

In the wake of the Covid-19 pandemic all forms of distant 
working have been intensified. When employers were 
forced to let their workers set up provisional offices at 
their homes, only few works councils opposed distant 
working or even insisted on a detailed agreement before 
implementing the new distant working schemes (see, 
however, the case before the State Labor Court of Hesse 
dated 18 June 2020, file number 5 TaBVGa 74/20). With 
distant working becoming increasingly popular, the Ger-
man legislator passed new laws to foster mobile work and 
ensure that works councils are properly involved.

The new laws were part of a potpourri of regulations 
meant to cope with the challenges of a digital world and to 
enhance the position of the works council (Betriebsräte-
modernisierungsgesetz). This set of laws was passed on 28 
May 2021 by the German Parliament (the Bundestag) and 
came into force on 18 June 2021. It contains, inter alia, 
regulations regarding virtual meetings of the works coun-
cil or the use of artificial intelligence by the employer. The 
new § 87 (1) no. 14 of the German Works Constitution Act 
(Betriebsverfassungsgesetz) stipulates that the works coun-
cil has a right to co-determine in any mobile work ar-
rangement performed by means of information and com-
munication technology.

Any new mobile work scheme will require an agreement with the works council pursuant to the new co-determination right.
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Does the employer have to permit mobile 
work?

The new co-determination right only refers to the “ar-
rangement”, i.e. the design, of the mobile work regulations. 
It does not cover its introduction. Thus, the works council 
has no legal authority to introduce a home or mobile work 
scheme. The employer remains free to decide whether 
mobile work shall be permitted or not. This was explicitly 
stated in the official notes (Gesetzesbegründung) to the 
new law (BT-Drs. 19/28899, p. 24). After several attempts 
to regulate a right for employees to work from home failed, 
neither the works council nor an individual employee can 
force the employer to permit mobile working.

"The new co-determination right only 
applies if the mobile work is performed by 
means of information and communication 
technology."

However, the official notes do not address whether an em-
ployer may agree with the works council to introduce 
mandatory mobile work for employees. With an increas-
ing number of employees working from home or other 
places outside the office, the need for office space (and the 
costs associated with it) will decrease. Against this back-
ground, employers may seek to reach an agreement with 
the works council that employees have to work from home 
for a specified number of days. However, such an agree-

ment with the works council is likely to interfere with the 
individual employment contracts which frequently pro-
vide for an agreed place of work. An agreement with the 
works council may not deprive the employee of any con-
tractual rights which are more beneficial, at least not 
where these rights have been agreed separately. Some au-
thors have taken a different view, though, if the place of 
work has not been agreed separately but was contained in 
the template employment contract used by the employer.

When does the new co-determination law 
apply?

While the decision to introduce mobile work is at the dis-
cretion of the employer, the design of such a scheme will 
require the consent of the works council. Otherwise, the 
works council or the employer may initiate an arbitration 
procedure ending with a binding decision on the issue.

Pursuant to § 87 (1) no. 14 of the German Works Consti-
tution Act, the works council must consent to any mobile 
work arrangement performed by means of information 
and communication technology:

In this context, mobile work means that an employee per-
forms his work outside the business premises at a place of 
his choice or a place agreed with the employer. According 
to the official notes (BT-Drs. 19/28899, p. 15), the co-de-
termination right shall cover mobile work carried out reg-
ularly as well as occasional mobile work. Work that must 
be performed outside the business premises by its nature, 
such as traditional field technician work, shall not be cov-

ered by the new co-determination right, though (BT-Drs. 
19/28899, p. 24).

The new co-determination right only applies if the mobile 
work is performed by means of information and commu-
nication technology. Work performed in a mobile envi-
ronment without using any IT such as laptops, mobile 
phones or tablets will not be covered. Thus, the work per-
formed by couriers or drivers does not fall within the 
scope of § 87 (1) no. 14 of the Works Constitution Act.

What should be regulated?

Mobile work schemes typically address items such as:

• Who shall be permitted to participate in the mobile 

work scheme? Is there an approval process?

• Where can employees work? What requirements 

should the places they work from meet?

• When can employees work? What are the core times at 

which an employee must be at his desk? What meas-

ures are taken to ensure compliance with maximum 

working hours and rest periods?

• How shall mobile devices be used? Will performance 

be monitored by software or other technical devices?

• How to ensure data protection and confidentiality?
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• Who is liable for accidents occurring outside the of-

fice?

• Will any costs be taken over by the employer?

• Does the employer reserve the right to ask the employ-

ee to return to the office?

Employers should pay particularly attention to defining 
where employees can do their work. If employees are giv-
en full freedom to choose their place of work, it might be 
tempting to work from holiday locations abroad (some-
times referred to as “worcation” or “work from any-
where”). National tax and social security laws applicable at 
these destinations might limit the new freedom. Employ-
ers will need to verify whether working abroad creates a 
taxable presence or causes transfer pricing issues and set 
up rules to avoid unwanted effects. Moreover, local man-
datory employment laws should be considered (see the 
global survey on home office regulations by KPMG).

Some issues listed above have already been covered by 
existing co-determination rights such as the beginning 
and end of the daily working hours (no. 2), technical 
measures which may serve to monitor employees (no. 6), 
or accidents at work (no. 7). These individual co-determi-
nation rights shall remain unaffected by the new co-deter-
mination right. The new co-determination right is intend-
ed to cover the (few) gaps left by the existing rights.

Summary

Mobile work will be an important element in the new 
work scenarios. More flexible schemes are likely to replace 
the current regulations for home offices in place in many 
companies and the provisional schemes hastily imple-
mented during the Covid-19 pandemic. Any new mobile 
work scheme will require an agreement with the works 
council pursuant to the new co-determination right in § 
87 (1) no. 14 of the German Works Constitution Act. In 
addition, employers should take the aspects of foreign em-
ployment and tax laws into account when offering mobile 
work schemes across borders (work from anywhere). ß
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Matrix	
structures
A look at court decisions and 
corporate practice
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The Federal Labor Court (BAG) has indicated in the tendency that a social selection across establishments could be possible, e.g. in case of a rotating employment of 
employees in several establishments of a company. .
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The practice

"I don't know whether I'm coming or going. I can hardly 
deal with the large number of tasks and I do not even 
know, to which team I've been assigned and who my boss 
is. This is also constantly changing and, on top of that, I 
have a solid-line supervisor..."--these or similar statements 
are often heard when listening to employees in companies 
with a matrix organization. This heartfelt groan puts the 
complexity and the difficulty of the matrix organizational 
structure in a nutshell. This can lead to stress and overload 
with all its consequences.

This situation has probably been reinforced by virtual re-
mote working from home. Often enough employees only 
know their superior from phone calls or videoconferenc-
ing. In international companies, it is meanwhile common 
practice that global teams are established for a project or a 
product. Here, as a general rule, the instruction and man-
agement activity only exists as a "virtual" possibility. Social 
commitment can therefore only emerge or be invested to a 
small extent. 

The organizational form

The matrix organization has its origin in the 50's to 70's of 
the 20th century, a period characterized by increasing glo-
balization and technological change. The first matrix or-
ganization is attributed to a US aerospace company which 
wanted to bring together product-specific and functional 
know-how without any dominance. The matrix experi-
enced a renaissance during the second half of the 80's of 

the past century, with the trend towards flatter hierarchies 
and the increasing project business. Subsequently, the ma-
trix has established itself to date in many sectors and com-
panies with a strong development pressure and/or project 
business, i.e. for instance in IT and software companies.

A matrix organization is characterized by the fact that ex-
pert or project teams come together for defined tasks or 
products on a cross-company basis at horizontal level, and 
reporting relationships are established in a vertical re-
spect, so that the employees usually have dual reporting 
relationships to both the supervisor of the concerned do-
main and to the person responsible for the product/pro-
ject. Furthermore, the matrix becomes more complex if 
employees are placed across various locations in an organ-
ization consisting of multiple establishments, or even ex-
ercise rights to issue instructions across companies and 
establishments in various companies of a group, often at 
international level. 

Legal issues

One of the primary legal problems was the question, 
whether managers of a company who exercise their rights 
to issue instructions in several establishments are subject 
to co-determination in all establishments in which they 
are active, i.e. whether in each case proceedings pursuant 
to Sec. 99 BetrVG (German Works Constitution Act) have 
to be conducted for the appointment in all establishments 
with the works councils. 

Appointment

The Federal Labor Court meanwhile assumes that an inte-
gration into the unknown establishment under works 
constitution law already applies if an actual integration 
into the establishment takes place and the employer under 
works constitution law exercises essential rights to issue 
instructions (Federal Labor Court (BAG) dated 17 May 
2017, 7 ABR 21/15). The Federal Labor Court has contin-
ued this case law in 2019 (Federal Labor Court (BAG) 
dated 12 June 2019, 1 ABR 5/18) and confirmed that it 
constitutes an appointment of a manager pursuant to Sec. 
99 BetrVG if one or several employees are subject to in-
structions of the manager in the unknown establishment 
if this manager is their solid-line or dotted-line superior. 
A further requirement was that the manager himself was 
bound by instructions of the owner of the establishment 
or employer based on the employment agreement. The 
courts of instance in the field of labor law even make this 
assessment if the manager has straight- or dotted-line re-
sponsibility towards other employees across the compa-
nies and across the establishments (for instance, according 
to the State Labor Court (LAG) of Düsseldorf dated 20 
December 2017, 12 TaBV 66/17). These decisions are of 
great practical importance, since they imply that manag-
ers may trigger a large number of co-determined proceed-
ings pursuant to Sec. 99 BetrVG, which in practice trig-
gers the necessity in case of a refusal to provide consent to 
initiate the procedure pursuant to Sec. 100 BetrVG, to 
enforce provisional appointments, if necessary, with a 
court decision in lieu of the consent of the works councils, 
taking into consideration the short time limits of Sec. 100 
(2), Sentence 3 BetrVG. This is a great bureaucratic and 
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legal effort, which ultimately is also reflected on the cost 
side and takes some time.

Works agreements

So far it has not been decided under collective bargaining 
law, which works agreements are applicable to a so-called 
matrix manager. It is therefore conceivable that the ap-
pointment of a matrix manager in several establishments 
implies the applicability of divergent works agreements in 
the various establishments. In legal literature, this is re-
jected especially with reference to problems with regula-
tions on remuneration claims or claims for compensation 
under the social plan (Barbara Reinhard, ArbRB 2019, 
369-37).

Termination

Furthermore, problems arise when it comes to questions 
concerning the dismissal of matrix managers, which result 
from the multiple assignment of managers to various dif-
ferent establishments. The specific question is whether all 
works councils have to be consulted in the event of a dis-
missal of a matrix manager pursuant to Sec. 102 BetrVG, 
into which the manager is integrated and therefore ap-
pointed respectively. This is--as far as can be seen--no 
more decided by a Supreme Court than the question, how 
the applicability of the Protection Against Unfair Dismiss-
als Act has to be assessed in cases in which the matrix 
manager is employed in a (parent) company which falls 
below the significant thresholds pursuant to Sec. 23 

KSchG (German Protection Against Unfair Dismissals 
Act). The State Labor Court of Hesse (State Labor Court 
(LAG) of Hesse, in a decision dated 26 August 2020, 2 Sa 
119/20), is of the opinion that the appointment under Sec. 
99 BetrVG conversely also effects an integration pursuant 
to Sec. 23 KSchG, consequently the employment figures of 
the other establishments are attributed to the matrix man-
ager and he thus enjoys protection against unfair dismiss-
al. 

"Often enough employees only know their 
superior from phone calls or videoconfer-
encing. In international companies,  it is 
meanwhile common practice that global 
teams are established for a project or a 
product."

Social selection

The presentation of the problem then further leads to the 
issue of social selection. According to previous case law, 
the social selection has to be implemented in relation to 
the specific establishment, namely in the establishment, in 
which the employment needs to expire. However, the Fed-
eral Labor Court (BAG) has indicated in the tendency that 
a social selection across establishments could be possible, 
e.g. in case of a rotating employment of employees in sev-
eral establishments of a company. 

Continued employment

The development of the possibility of continued employ-
ment could be similar. The possibility of continued em-
ployment is—unlike social selection—in principle compa-
ny-related anyway. In this respect, the discussion line runs 
along the question of whether the continued employment 
has to be referred to the group level in cases in which the 
matrix managers become active in several establishments 
across companies in a group, which is the order of the day 
in major groups. 

Conclusion

It remains an open question, whether the courts gained a 
complete view of the implications and lasting consequenc-
es in the system of the BetrVG and the KSchG when hast-
ily assessing the matrix structure as an appointment with-
in the meaning of Sec. 99 BetrVG. It also becomes evident 
that the BetrVG and the KSchG urgently require an ad-
justment to modern forms of work and organizational 
structures. ß
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