ISSUE 2 / June 2021

ÆÆ
In this issue:

3
ÆÆ
Significant structural changes

ÆÆ
6
Where do we stand?

ÆÆ
10
Coronavirus labor law in Germany

ÆÆ
13
Foreign nationals working in Germany:
Employer obligations

EDITORIAL AND CONTENT

I N T E R N AT I O N A L L A B O R L A W

3
Prof Dr
Thomas Wegerich
Editor
LaborLawMagazine

6

Dear readers,
the consequences of “Brexit” are becoming more
and more obvious in different fields of the law. The
United Kindom now is a “third country” with
regard to the implementation and application of EU
law. Dr Hagen Köckeritz describes what follows
from the fact that the European Works Council
Directive 2009/38/EC ("EWC Directive") no longer
applies to the UK. This has direct implications for
businesses. You should be aware of these.

I M M I G R AT I O N L A W

Significant structural changes
European Works Councils: Impact of Brexit and
actions required

13 Foreign nationals working in Germany: Employer
obligations  
In focus: Practical tips

By Dr Hagen Köckeritz, LL.M. oec. int.

By Sumejja Handzo and Katharina Vorländer

LABOR LAW/COMPLIANCE

LABOR LAW

Where do we stand?
Whistleblower protection in Europe and Germany
By Dr Jan Tibor Lelley, LL.M., and Diana R. Bruch

17 A helpful tool, but better not be underestimated

Review of short-time allowance by the Federal
Employment Agency
By Dr Stefan Middendorf

LABOR LAW

10 Coronavirus labor law in Germany

Which labor law regulations will remain and when
will the obligation to work from home (home office
regulation) be lifted?
By Dr Michaela Felisiak, LL.M., and Dr Dominik Sorber

You should also have December 17, 2021 in mind.
By then, the EU Whistleblower Directive must be
transposed into national law. There is considerable
uncertainty in practice at present. Dr Jan Tibor
Lelley and Diana R. Bruch put the important topics
in order for you.
How does Covid-19 influence the German Labor
Law? – The answer is: In many different aeras and
again and again new regulations have to be observed. Dr Michaela Felisiak and Dr Dominik
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Sincerely yours,

Thomas Wegerich

Issue 2 | June 2021

C O N TA C T I N F O R M AT I O N

21 Advisory Board
23 Partners
24 Imprint

Visit our website:
www.laborlaw-magazine.com

Previous

Next

2

I n ter n atio n al L abor L aw

Significant
structural
changes
European Works Councils: Impact of
Brexit and actions required
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By Dr Hagen Köckeritz, LL.M. oec. int.

Where community-scale undertakings or groups of undertakings were previously UK-centric, the role of UK presences as central management or designated
representative agents may have ended and existing EWC agreements may no longer be governed by UK law.
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ollowing the UK’s withdrawal from the European
Union (commonly known as “Brexit”) and the expiry of the transition period on December 31, 2020,
the UK is no longer a member state of the EU. It is
considered a third country with regards to the implementation and application of EU law. The European Works
Council Directive 2009/38/EC (“EWC Directive”), which
is transposed to local/national law by the countries of the
European Economic Area (EEA), no longer applies to the
UK. This has consequences for the establishment of new
EWCs, but also for existing EWCs as well as any central
management or representative agents previously located
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in the UK. A company or group of companies may even
no longer qualify as a “community-scale undertaking” or
“community-scale group of undertakings”, respectively,
for purposes of the EWC Directive.
Companies have to consider (i) whether the EWC Directive continues to apply to them at all and, if not, whether
existing EWCs may have ceased to exist, (ii) whether employees of a UK undertaking may continue to participate
in an EWC, (iii) what the location requirements are for
central managements or representative agents, (iv) whether the law governing existing EWC agreements changes or
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should be changed and (v) in which way ongoing or future
negotiations are impacted by a changed headcount ratio
between businesses in the remaining EEA countries.

Thresholds for the applicability of the EWC
Directive
Community-scale undertakings are defined as undertakings with at least 1,000 employees within the EEA and at
least 150 of those employees in each of at least two EEA
countries. A community-scale group of undertakings is
defined as a group of undertakings with (i) at least 1,000
employees within the EEA, (ii) at least two group undertakings in different EEA countries, and (iii) at least 150
employees in each of at least two EEA countries. Since
January 1, 2021, undertakings and employees in the UK
are no longer counted against these thresholds. If, following the UK’s departure from the EU, a company or group
of companies no longer meets the relevant thresholds for
community-scale undertakings or community-scale
groups of undertakings, respectively, the EWC Directive
does no longer apply.
As a general rule, if an undertaking or group of undertakings that previously met the “community-scale” criteria,
no longer qualifies as a community-scale undertaking or
community-scale group of undertakings following the
UK’s exit from the EU, the fate of existing EWCs depends
on whether the EWC was established by negotiation and
agreement or based on the default rules. It is generally
understood that EWCs established based on the default
rules (i.e. without an agreement) will cease to exist. For
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EWCs established by negotiation and agreement, the consequences primarily depend on what has been agreed. If,
for instance, the EWC agreement is expanded to include
undertakings and employees in third countries, which
may include the UK going forward (please see below), the
EWC may continue to exist. However, without such a contractual expansion, the prevailing opinion is that an EWC
established by agreement will automatically cease to exist.

Continued membership of UK employees in
an EWC
As a minimum consequence of the UK’s departure from
the EU, the EWC Directive does no longer provide for an
automatic entitlement of UK employees to have representatives on the EWC. However, Article 6(2) lit. a) in conjunction with Article 1(6) of the EWC Directive and corresponding local law allows for the participation of representatives from third countries in EWCs. Therefore, if
provided for in an agreement on the establishment of an
EWC, representatives from the UK will be able to continue to participate. Article 13 of the EWC Directive describes a procedure by which existing EWC agreements
can be amended in the absence of adapting provisions established by the agreements in place.
The decision as to whether an EWC agreement can be expanded to include third countries is subject to negotiation
between the special negotiating body or, once established,
the EWC on the one hand and the central management on
the other hand. It is not something the EWC can decide
unilaterally.
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It should be noted that the UK government has already
amended the UK EWC legislation (Transnational Information and Consultation of Employees Regulations 2010
(as amended)) with effect as of the withdrawal date. The
revised law essentially states that as of the withdrawal date,
companies that have an EWC under UK law will be legally
required to continue to apply the UK regulations to the
operation of that EWC. There is no consensus as to what
this means in practice. The continued applicability of UK
law may serve as an interim solution for those companies
or groups of companies that have not yet considered or
agreed upon a change of the governing law. This applies
especially since UK law has been known to be rather employer-friendly when it comes to community-scale consultation and information processes. However, it should
not be viewed as a permanent solution. The European
Commission issued a notice to stakeholders clarifying,
among other things, that an amendment of existing agreements is not legally required but is highly recommended
for the sake of clarity and legal certainty.

Location requirements for central
managements or representative agents
According to Article 4(1) and (2) of the EWC Directive,
the central management or the central management’s representative agent have to be situated in a member state.
Therefore, after the end of the transition period, for those
EWCs for which the thresholds in Article 2 of the EWC
Directive continued to be met within the EEA, either the
role of central management could have been transferred to
a member state or the central management (if located out-
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side the EEA) could have designated a new representative
agent in a member state, if the central management or the
representative agent were previously located in the UK. In
the event that a company failed to take such a step before
the end of the transition period, as of that date, the role of
central management automatically transferred to a member state. This role would have been assumed by the establishment or group undertaking employing the greatest
number of employees in a member state, which is considered the “deemed central management” pursuant to Article 4(3) of the EWC Directive. This responsibility would
have transferred automatically and immediately as of the
withdrawal date. Where a company’s or group of companies’ central management is located outside the EEA, a
representative agent has to be established within the EEA.
Otherwise, a default representative agent will be deemed
to exist in the member state with the group undertaking
that employs the largest number of employees. If on or
prior to December 31, 2020, a UK undertaking was named
representative agent, and a company failed to appoint a
new representative agent in a member state with effect
from January 1, 2021, the default mechanism applied.
Companies have to make a choice as to which jurisdiction
should be designated for their central management or representative agent in the EU as the default position applies
only as long as there is no subordinate central management in the EEA or a representative agent is not designated. Furthermore, it is highly recommended that the legal
rules for the EWC are adapted to the law of the jurisdiction where the central management is located or that is
designated as representative agent in the EEA. While it is
the default position pursuant to Article 3(6) of the EWC
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Directive that the EWC is governed by the law of the jurisdiction where the central management or representative
agent is located, the wording of existing EWC agreements
(if under UK law) may not be fully aligned with the law
applying by default.
The choice of jurisdiction for the future central management or representative agent may significantly impact the
scope of consultation and information rights of EWCs and
how they can be enforced in court. But how should one
“select” a new home jurisdiction for the EWC? As a starting point, companies or groups of companies should look
at the jurisdictions currently represented on the EWC and
the respective local/national laws by which the EWC Directive has been transposed. There are laws that are more
favorable for employers than others. Often, Irish law is
recommended as it is an English-speaking jurisdiction
and, like the UK, has a common law background and is
very much comparable with the regulatory framework in
the UK. As a second step, companies should consider
whether the existing presence that they have in a preferred
jurisdiction can actually take on the role of central management or representative agent and serve as a counterpart for the EWC.

each member state by the community-scale undertaking
or community-scale group of undertakings. The rules for
the formation of the special negotiating body require to
allocate in respect of each member state one seat per portion of employees employed in that member state amounting to 10%, or a fraction thereof, relating to the number of
employees employed in all the member states as a whole.

Summary and outlook
For many existing EWCs, the UK’s withdrawal from the
EU and the expiry of the transition period on December
31, 2020 has led to significant structural changes. Where
community-scale undertakings or groups of undertakings
were previously UK-centric, the role of UK presences as
central management or designated representative agents
may have ended and existing EWC agreements may no
longer be governed by UK law. Unless companies have
taken action before the end of the transition period, it is
highly recommended to review existing agreements and
consider the designation of a central management or representative agent in a jurisdiction that allows companies to
maintain flexibility and avoid surprises. ß

Impact on ongoing or future negotiations of
EWC agreements
The expiration of the transition period and the UK’s exit
from the EU may have also had an impact on the members
of the special negotiating body to be elected or appointed
in proportion to the number of employees employed in
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Where do we
stand?
Whistleblower protection in Europe
and Germany
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By Dr Jan Tibor Lelley, LL.M., and Diana R. Bruch

Implementing the defined internal whistleblower system and reporting channels is a must: Those channels must be easily accessible and completely confidential.
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histleblowing is a contentious topic at the moment: The European Union has issued the “Directive on the protection of persons who report breaches of Union law” (“Directive”) that entered into
force on December 16, 2019. On top of that, the European
Court of Human Rights (“ECHR”) has recently taken a
position on the issue in its decision of February 16, 2021 (Gawlik), which raised some discussion in legal circles. Nonetheless, there remains uncertainty on how whistleblower
protection should look in Europe and in Germany. This is
essentially because German lawmakers did not yet trans-
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pose the Directive in German Law: The draft on the Whistleblower Protection Law was eagerly awaited, but rejected due
to considerable political disagreements. For companies,
the main questions are: what should they pay particular
attention to and what measures should they take. This article will first outline the current situation in Germany,
followed by an analysis of the current draft on the whistleblower Protection Law and its status quo and finally examine the resulting changes from the European Union Directive in more detail.
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What are Europe and Germany up to at the
moment?
Whistleblowers may risk losing their job by disclosing
misconduct and/or breaches of the law. This may appear
as an honorable and selfless act in the public interest. In
Germany, however, individuals coming forward as whistleblowers do sometimes feel they are not treated in such a
way. Quite the opposite: for whistleblowers, dismissal and
other sanctions include “blacklisting,” being condemned
by colleagues, bullying, and being passed over for promotions are real threats/ can be a problem. Why? Because
Germany, like many other European Union member
states, has not yet implemented an effective legal mechanism to protect whistleblowers from such sanctions. Instead, even rulings from the Federal Labor Court, in some
cases, declared such terminations to be lawful. In a balancing of interests, a mere internal disclosure to the employer,
who may or may not take the necessary measures, was
then given priority over the involvement of the competent
external authorities. In doing so, the courts in some cases
classify the employee’s interest in external whistleblowing
as secondary to the employer’s interest in confidentiality.
Even the European Court of Human Rights, generally
friendly to whistleblowers, applies a six-point test to determine if they deserve protection and stated that whistleblowers must first seek an internal remedy for the wrongdoing, as well as investigate their suspicions thoroughly.
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The Whistleblower Directive in a nutshell
In essence, the content of the Directive can be summarized in three key regulations:

• The whistleblower must first either use the internal
reporting channels within the company or contact the
responsible authority externally. Public disclosure
through media or press is the last resort.

violations of the German Criminal Code or sexual harassment in the workplace).

"The courts in some cases classify the
employee’s interest in external whistleblowing as secondary to the employer’s
interest in confidentiality."

• Companies with 50 or more employees are obliged to
set up internal reporting channels and to ensure certain procedures, such as reporting in written, oral or
personal form. These reporting channels must be confidential, as well as transparent.

• The most important regulation is the protection of the
whistleblower against retaliation and sanctions or the
threat of such. Additionally, EU member states have to
provide access to support measures, (e.g. advice and
effective assistance from competent authorities) and
measures to protect against retaliation and sanctions
(e.g. protection against liability for the procurement of
information).
German parliament is required to transpose these regulations into national law by December 17, 2021. Although
the Directive is a step in the right direction, it is rather
fragmentary, as it only applies to violations of European
Union law (e.g. financial services or protection of privacy
and personal data). As a consequence, the Directive does
not cover the disclosure of violations of national law (e.g.
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Notwithstanding this, the national lawmakers can generally decide whether to implement the Directive extensively and thereby cover violations of national (German) law
or not. An extensive implementation is certainly required
for effective protection of whistleblowers. For one, it is
necessary in order for Germany to stay competitive internationally. Many European countries, like France or the
United Kingdom, already have elaborate whistleblower
protection, while Germany is trailing behind. Thus, implementing the Directive should be taken as an impulse to
create an effective framework. Additionally, for non-lawyers, the difference between a violation of EU law and national law is often difficult to identify - if not to say impossible. The purpose of the Directive, to make it easier to
report wrongdoings, should not be reversed by discouraging a whistleblower with an overly complicated scope of
application.
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German Whistleblower Protection Law – a
dead end?
An extensive implementation was also favored in the draft
of the Whistleblower Protection Law, recently published
in Germany. Firstly, it expanded the scope of whistleblower protection to reports on violations of national (German) regulations. It also included a reversal of the burden
of proof in favor of the whistleblower. This means it would
no longer be up to the whistleblower to prove that a disadvantageous action has been taken as a result of his/her report, but up to the employer to prove that the action was
not related to the employee’s report. Nevertheless, this
draft has been rejected and the legislative process has
come to a halt for the time being. This is due to the considerable political disagreement on such an extensive implementation. Some feared that these regulations would restrict the economy too much and cause considerable burdens and unbearable costs for many companies. Since the
political debate is still ongoing, it is unclear how the Directive will be implemented.

Now: How to deal with whistleblower
claims?
Even if the implementation of the Directive is delayed by
political disputes, it should be noted that German courts
can already take the Directive into account because of the
principle of effectiveness (effet utile) under European law
(Art. 4 (3) Treaty on the European Union). This rule obliges the member states to fulfil the law of the European Union as best as possible. Accordingly, the Directive can be
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given effect by the courts by interpreting the applicable
German law in light of the Directive even before it has
been transposed into national law. Thus, many companies
will ask themselves how to deal with whistleblowers in the
meantime and wonder what to do with the new European
whistleblower framework. Some businesses with ties to
the U.S. or other European countries often already have
whistleblower systems in place due to whistleblower legislation in those countries. Since those might not necessarily be identical with the new Directive, additional action is
required. The following checklist can help identify where
companies do stand:

• Implementing the defined internal whistleblower system and reporting channels is a must: Those channels
must be easily accessible and completely confidential.
In order establish a well-functioning system, sufficient
resources, both in terms of telecommunications and
IT, as well as in terms of personnel, are necessary. The
best way to achieve this is through in-house trainings
for managers who will deal with or typically come in
contact with whistleblower reports (supervisors, HR).

• It is also crucial to have a clearly structured and comprehensive process in place on how to deal with a report and what follow-up measures should be taken
once a report has been made. In doing so a preferable
option is to set up an IT-based whistleblowing system.
This is mainly done via external providers and holds
many benefits. The digital system offers efficient management and documentation, as well as completely
anonymous reporting and thus provides a cost and
time-effective alternative.
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• Once the internal system has been established, it is
important to communicate within the company that
internal reporting channels exist, how they can be accessed and how they work. A well-working and easily
accessible internal system can also reveal many benefits for companies: Staff will more likely report through
easily accessible internal channels, rather than involving external authorities. This way, companies can
avoid external inquiries and conduct the investigation
internally.

• Additionally, follow-up measures and deadlines are
important: Companies need to confirm receipt of a
whistleblower report within one week and must provide feedback on the report within three to six months.
Should companies remain inactive or refuse to carry
out follow-up measures, the whistleblower would be
free to make the disclosure public.

• Comprehensive documentation is needed: It is crucial
for companies to document the reporting procedure
thoroughly to prove that any termination or missed
promotion or other sanction is not connected to the
whistleblower report and therefore cannot be labeled
as retaliation.

Lessons learned – The way forward
While the issue of an extensive implementation is unresolved, companies with operations in the European Union
and Germany should nevertheless prepare themselves for
an extensive implementation into the national laws of EU
member states. We recommend using the time until De-
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ADVERTISEMENT

cember 17, 2021, to work on the various protective measures. Even companies with existing whistleblowing systems in place should review their systems and prepare for
the new European whistleblowing landscape. Especially
with an effective internal reporting system, companies can
comply with the Directive and avoid external investigations at the same time. ß
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Coronavirus
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Germany
Which labor law regulations will
remain and when will the obligation
to work from home (home office
regulation) be lifted?
By Dr Michaela Felisiak, LL.M., and Dr Dominik Sorber
The place of work will only play a subordinate role also in the future - and this is a good thing.
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abor law has never been more fast-moving than in
the past year. There have never been as many new
regulations in labor law as in the last 18 months.
Which new impulses labor law received in the pandemic and which regulations should remain even after
Covid will be shown in this article.
Due to the Covid pandemic, new forms of collaboration
have been established and perceived boundaries have
been dissolved in flexible digitalization. This can be used
as a global approach for recruiting and even to incentivizing employees. At the same time, this also raises the question of when certain Covid regulations - such as the home
office obligation currently in force - will be lifted again.
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More flexible forms of work have been
established and will determine the world of
work even after Covid
More flexible forms of work such as remote work and teleworking have been established overnight and are among
the winners of the past year. It was much discussed whether employers can or have to mandate these forms of work
during the pandemic, whether employees even have an
entitlement to work from home or whether they have to
follow a corresponding order.
We can conclude after more than a year that it worked
better than we had thought. Nevertheless, there is a debate
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in Germany about whether this flexibility should be maintained even after Covid.
Working from home and the mobile office have changed
the world of work sustainably and it is no longer possible
to imagine the world of work without these forms of work.
Regardless of a legal entitlement, a large number of
DAX-listed corporations reported that employees may decide for themselves from where they work. Among others,
the Deutsche Bank announced that home office should be
an essential component of the new world of work with a
quota of up to 40%. The availability of employees on-site
has receded into the background and the use of saving
potentials is becoming ever more popular thanks to desk
sharing and the like.
This creates new opportunities also in other areas such as
the internationalization of recruiting, the use of lower social security contributions in case of employment of employees abroad or the introduction of new forms of incentives, to name a few current issues. The latter, in particular,
is subject of new discussions.
A new form of incentive may be that employers offer the
opportunity to work from abroad instead of from Germany for a limited period of time, thus giving employees the
opportunity to extend their holiday or stay abroad. This
might be interesting from different points of view.
Also, the assembling of project teams beyond city and national boundaries has become more natural than ever. All
this can be tempting for (agile) employers as well as for
employees and creates a new perspective in addition to the
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classic advantages of the home office or mobile office (time
saving, improved reconciliation of family and working life
- insofar as it is possible within the company).

"A new form of incentive may be that
employers offer the opportunity to work
from abroad instead of from Germany for
a limited period of time, thus giving
employees the opportunity to extend their
holiday or stay abroad."
Nevertheless, all that glitters is not gold and in case of
working from abroad, the legal requirements have to be
borne in mind. In particular the labor law, social security
law, tax law and immigration law issues have to be taken
into account and companies are well advised to explore
the mandatory guiding principles.
Our conclusion: The place of work will only play a subordinate role also in the future - and this is a good thing.

Exceptions to the home office obligation
currently in force
Currently, there are already exceptions to the home office
obligation. These exceptions are becoming ever more relevant, since there are also employees and employers who
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have missed the physical cooperation with colleagues or
the advantages of an office in the last few months.
Exceptions exist if trade and business secrets cannot be
sufficiently protected at home or data protection regulations cannot be complied with. Also, an internet connection insufficient for example for participating in video
conferences, might be a reason that can be stated in favor
of not working from home . The same applies to the mere
lack of a place of work at home where the employee can
perform their activities in a concentrated manner and
without constant distraction. In these cases, employees
may only use their office workplace.
The exceptions, however, are limited and the legislator's
current aim is to restrict contacts through the home office
obligation as far as possible, at least for the duration of the
pandemic.
Currently, there is neither an exception for recovered and
vaccinated persons nor is the home office obligation
linked to the coronavirus case numbers. This may change
in the future.

Current and digital work of the works
council
The coronavirus has proven to be a catalyst also in other
areas. Thus, the works council work has become more digital overnight as well. The legislator revolutionized the
digitalization in the works council constitution law and
regulated that works council meetings including resolu-
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tions can be held/passed via video conferences and conference calls. The only prerequisite is that it is ensured that
third parties do not gain knowledge of the contents of the
meeting and no recording takes place. The past few
months have shown that this kind of works council work
is possible.
With this form of digitalized works council work, it is possible to be able to do works council work independently of
the workplace. Also, conciliation boards could be carried
out digitally via video apps. All regulations, however, only
apply until June 30, 2021, even though a digitalization was
overdue especially with regards to the conciliation boards.
It remains to be seen how the legal situation will evolve
after that.

Health awareness in the company
The coronavirus also brought new occupational health
and safety standards (such as maintaining the minimum
distance, introduction of hygiene concepts - including, for
example, setting up disinfectant dispensers. Disinfectant
dispensers, thorough hand washing and regular ventilation will continue to play a central role in everyday and
business life. This will be expected by customers in the
future and a reduced occurrence of infection after coronavirus is to be welcomed with regard to sick days also from
the employer's point of view.

sports at the workplace, job bicycles etc.) in the future to
ensure that the motivation and health of employees will be
more actively promoted after the times of coronavirus
than before.
In terms of labor law, there are various learning steps
which the companies had to take in the past few months.
In doing so, the positive experiences should also be part of
a future corporate strategy. On the other hand, however,
the pandemic has also shown that social events as a welcome change are missing in everyday working life and
digital formats cannot replace them. In future, a mixture
of the use of digital advantages and the (possibly concentrated) maintaining of personal contacts will be established.
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Foreign
nationals
working in
Germany:
Employer
obligations  
In focus: Practical tips
By Sumejja Handzo and Katharina Vorländer
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Fragomen LLP, Frankfurt/Main
Atorney-at-Law (Germany), Associate

The consequences of illegal work in Germany should not be underestimated. Fines of up to EUR 500,000 depending on the obligation, exclusion from public tenders
and government subsidies as well as liability for deportation costs are possible.
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Immigration employer
In a steadily moving world, immigration of foreign nationals for the purpose of employment keeps playing a
crucial role in our economy. Although certain immigration constellations are created to enable a flexible and ad
hoc business visit to Germany, foreign nationals coming
to Germany bearing the intention to perform activities
that are considered as work will generally be required to
obtain an appropriate German work permit in order to do
so. Employers hiring foreign nationals are therefore
obliged to ensure compliance with German immigration
regulations during the hiring process and the duration of
employment. For the purpose of simplification, the right
to stay and the right to work in Germany are combined in
one permit- the work and residence permit (visa or electronic card including supplementary sheet). The main responsible authorities involved in this process are the German Consulates/Embassies abroad, the immigration offices in Germany as well as the Federal Employment Agency.
The work permit that will be issued as an entry visa by the
German Consulate or as the final work and residence permit by the immigration offices in Germany always states
the name of the employing entity in Germany - either the
entity that hired the foreign national locally based on an
employment contract or the host entity the foreign national has been seconded to for a certain duration while
still being employed with the home country entity.
The entity mentioned on the German immigration document is considered as the “immigration employer” (in the
following only employer). The employer is responsible for
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compliance with immigration obligations and regulations.
This entity is in charge to provide information and proof
in case of an audit and needs to make sure all employer
immigration obligations and immigration requirements
are taken care of.

Immigration employer obligations
German immigration law contains several obligations for
the employer and the employee for the duration of employment or assignment in Germany. The overview below
provides information about the most important obligations for employers. Complying with these obligations is
crucial for the employer to minimize the risk of immigration compliance issues and therefore fines for the employer.

Equal conditions
The basic principle that needs to be considered by the employer when employing or assigning a foreign national in/
to Germany is equality. A work permit can be issued by
German authorities if the foreign national is not employed
under less favourable terms than a comparable local employee in an equivalent position.
Authorities review in detail all employment conditions
relevant for the employment or assignment in Germany.
This includes, for example, salary, working hours including overtime hours, notice period, vacation entitlement
and many more.
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The first obligation of the employer is therefore to make
sure the foreign national is not working under less favourable terms. The information provided by the employer to
the authorities involved in the work permit application
process is a key factor.

"Authorities review in detail all employment conditions relevant for the employment or assignment in Germany."
It is worth highlighting that the German authorities are
not only allowed to review compliance in regards to the
equality obligation during the initial work permit application process. In addition to that, the Federal Employment
Agency is allowed to perform an audit and review whether
the working conditions comply with the requirements at
any time during the employment or assignment in Germany. They can request copies of payslips, proof of working hours and overtime hours as well as vacation entitlement.
Obtaining information about German immigration and
employment requirements such as minimum wage, minimum salary level, vacation entitlement, working hours
and overtime hours prior to the employment or assignment is an essential step for the employer when it comes to
immigration compliance.
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Right to work check and copy of permit
What are the duties of an employer hiring a foreign national? There are two key obligations the employer needs
to take care of.
As a first step, the employer needs to perform a “right to
work check”. The employer is obliged to review the work
permit of the employee and whether the employee is allowed to work for the employer in the planned position
based on his work permit. The information is generally
mentioned in the supplementary sheet whereas the electronic card indicates information regarding validity and
personal details of the holder. It is crucial for this document to be issued correctly – enabling a person to be employed with a specific employer in a certain job position.
Only when the correct employer and position are mentioned on the work permit is the employer allowed to let
the employee start working within the validity of the document.
Secondly, the employer is obliged to store a copy of the
foreign national’s valid work permit for the whole duration of the employment or assignment in Germany.
The above-mentioned obligations are the reason why employers have to make sure the onboarding of future foreign national employees is organized in a timely manner
in order to ensure compliance. Should the work permit
not bear the permission to work for the specific employer
or in the specific position, the employee would be required
to trigger an amendment application process with the re-
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spective authorities before being able to start working,
which can take several weeks.

tional’s salary needs to be as high as the salary of a comparable employee.

Salary

If the base salary does not reach a certain required salary
threshold, employers are empowered to add allowances in
order to meet the minimum wage and minimum salary
level requirements. These allowances need to be paid in
equal amounts each month (proration is allowed for the
days not spent in Germany); paid to the availability of the
employee (no reimbursement); paid without conditions;

Equality also refers to the foreign nationals’ salary paid
during the stay in Germany. The salary comparability test
by German authorities is based on gross amounts.
The employer first needs to consider the minimum wage
required in Germany, which is EUR 9,60/hour from 1st of
July 2021 on and EUR, 9,82/hour from 1st of January 2022
on. It will be raised to EUR 10,45/hour starting on 1st of
July 2022.

"Employers are obliged to notify the early
termination of the assignment or employment in Germany within 4 weeks from the
time of knowledge to the respective
immigration office in charge."
As a next step, the employer needs to be aware of minimum salary levels applicable for certain permit types, the
EU Blue Card for example requires a salary of at least EUR
56,800.00 gross/year and EUR 44,304.00 gross/year in
case of a shortage occupation (for example IT jobs). For
permit types that do not have specific salary threshold, the
principle of equality is applicable again: The foreign na-
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should not be assigned to a certain purpose (foreign national needs to be able to freely access the whole amount)
and should be paid as remuneration for the foreign national’s work.
Only when these requirements are met, can the allowance
be considered as part of the salary threshold required for
the minimum salary level. Other allowances can be paid
as well, but will not be taken into consideration by German authorities for the calculation of the required minimum salary level.
Monthly salary payments need to meet the salary amount
stated in the initial work permit application. It is therefore
important to keep in mind currency fluctuations – The
employer is obliged to compensate a lower salary due to
currency fluctuations.
Should the monthly allowance payment be lower than initially stated because the foreign national only spent a couple of days in Germany during this month, it should be
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flagged to German authorities during the extension application process or in case of an audit.

Students and interns
Each student holding an adequate German student permit
is authorized to work in Germany for 120 full or 240 half
days per calendar year. One full working day is considered
as 8 hours whereas a working day of up to 4 hours is considered as a half working day. Students are untied to a
certain employer or job position as the studies remain the
prime occupation as well as the purpose of stay in Germany. Mandatory internships which are part of study regulations do not count towards the 120/240 rule while voluntary internships do.
Even though it sounds very relieving that immediate employment is possible without any restriction to a certain
employer or a job position, employers need to be cautious
in regards to the limited number of days students are allowed to work. In order to ensure compliance when hiring
a student, a tracking system should be implemented to
keep trace of the limited amount of allowed working days.
Employers are obliged to make sure that the students
working days do not exceed the 120 full/240 days as it
would otherwise be considered as illegal work resulting in
fines for the employer and the student. The employer
should furthermore review whether the internship is prescribed by the German authorities and is therefore mandatory or voluntary.
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Since the Skilled Immigration Act (Fachkräfteinwanderungsgesetz) came into effect on March 1 2021, obligations for the employer apply when it comes to the early
termination of an assignment or employment in Germany.

In severe cases which show repetitive illegal employment
of foreign national employees, illegal employment of several foreign national employees at the same time or illegal
employment of foreign national employees with less favourable conditions than German employees, imprisonment might be the consequence.

Employers are obliged to notify the early termination of
the assignment or employment in Germany within 4
weeks from the time of knowledge to the respective immigration office in charge. The obligation only applies when
the employee is holding a work permit, not if the employee is holding a permit for another purpose of stay, for example family reunion.

In order to prevent these significant compliance consequences, it is recommendable to either involve a legal professional who will be cooperating with the global mobility
team in order to secure conformity with German immigration and labor law or to have an optimally trained global mobility team which would be able to accomplish the
same. ß

Early termination notification

“Time of knowledge” is the day the department which is in
charge of foreign nationals and the review of work permits
is aware of the termination of the assignment/employment. Discussing whether or not the termination will take
place does not trigger the deadline, only once the department/manager makes a final decision or the employee informs the employer about his decision does the deadline
of 4 weeks start running.

Fines
The consequences of illegal work in Germany should not
be underestimated. Fines of up to EUR 500,000 depending
on the obligation, exclusion from public tenders and government subsidies as well as liability for deportation costs
are possible.
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A helpful tool,
but better not be
underestimated
Review of short-time allowance by the
Federal Employment Agency
By Dr Stefan Middendorf

S

ince the start of the coronavirus pandemic, many
companies have taken advantage of the possibility
of claiming short-time work allowance, thus saving
considerable costs and at the same time avoiding
layoffs. In May 2020, 6.7 million people were receiving
short-time work allowance. Unfortunately, the so-called
"easy money" is not only an invitation for abuse and fraud
but also for unintentional wrongdoing that may be regarded as a criminal offence. Currently, the authorities assume
that there are far more than 2,000 suspected cases and
damages in the hundreds of millions.
This is why employers should be cautious and act with
great care. The legal requirements for mandating shorttime work were often created under great time pressure.
The employment agencies were usually only able to conduct a superficial examination of the eligibility requirements. The notices were therefore regularly issued subject
to subsequent review. The following aspects of short-time
work must therefore be observed to ensure correct handling and to avoid clawbacks from the authorities as well
as possible penalties.

Requirements for receiving short-time
working allowance
Dr Stefan Middendorf
KPMG Law Rechtsanwaltsgesellschaft mbH, Düsseldorf
attorney, Specialist attorney for labor law, partner,
Head of Employment & Benefits

smiddendorf@kpmg-law.com
www.kpmg-law.de
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The central requirement for the payment of short-time
work allowance is the existence of a sudden loss of work,
which, among other things, must be based on an unavoidable temporary event. The work loss must be documented
for each department, strictly speaking even for each workplace.
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Industries that have been hit by the COVID-19 pandemic,
such as the restaurant industry, retail trade, companies in
the trade fair and event industry or airlines, will have no
problems with demonstrating an unavoidable loss of
work. The situation is different for companies where there
is no connection between the decrease in demand and the
coronavirus pandemic, like in the automotive industry or
the energy sector, for example. These companies do not
only need a credible explanation for the decrease in orders
or sales, they need to have continuous documentation of
all internal processes.

"Currently, the authorities assume that
there are far more than 2,000 suspected
cases and damages in the hundreds of
millions."

It is more difficult for those companies to prove that the
loss of work is unavoidable. This requires that all reasonable arrangements have been made in the company to prevent the loss of work. Regarding the obligation to provide
evidence, this means that it must be documented which
types of work can be performed in the home office, for
example, and which cannot be performed in the home
office and for what reason. In this case, the authorities may
also check whether there was a significant amount of overtime at the company before the start of short-time work.
The purpose of such an examination is to detect any distortions of the alleged coronavirus effects. The same pro-
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cedure applies to overtime after the reopening of a temporarily closed company.

Possible effects of falsely received shorttime work allowance
Government inspections are concerned with reclaiming
short-time work allowance from companies that have
been wrongly paid out or overpaid. However, the line to
criminal liability of the responsible institutions is quickly
crossed even in the case of just negligent behavior. The
focus is the criminal liability for fraud and subsidy fraud.

The authorities usually focus on the management of the
companies. However, there is also a risk for the employees.
Employees who agree to short-time work when in fact
there is no short-time work or who falsely document
working hours, for example, can be treated as so-called
complicit employees.

Options for current action
The prerequisites for receiving short-time work allowance
must not only be given, they must also be provable - and
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Depending on the type and degree of severity of the case,
there is also the risk of penalties of up to ten million euros
or even prison sentences, as well as the possibility that a
board member or CEO is deemed unfit to serve and asked
to step down. Companies are also facing the possibility of
exclusion from public contracts.

The so-called "easy money" is not only an invitation for abuse and fraud but also for unintentional wrongdoing that may be regarded as a criminal offence.

not only today, but also in two or three years. It can be
helpful to carefully check all the information, i.e. the actual number of employees, work absences, payroll lists, (remaining) vacation entitlements, etc., and to document
them exactly. In addition, the employer should make sure
that employees do not continue to work "full time" if
short-time work has been agreed. Informing employees
about the requirements and risks of short-time work
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makes sense and avoids the impression that false statements about working hours are tolerated.

Preventive measures
To avoid clawbacks, companies should ensure that there is
a responsible person with access to documents, information and verifications. Employment agencies, investigative
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authorities or customs can request a variety of documents
from different areas of the company: Order and cancelation lists, purchase requisitions, work time accounts or
availabilities and much more. For working from home,
keeping the following records is important: work schedules, timesheets, work notes, emails, Outlook appointments. The HR department, legal department or internal
auditors should be involved in checking the requirements
for short-time work allowance.

brought against the company. Companies can also reveal
their own faults to the employment agency as well as to the
social security authority and the tax office. Anyone who
continues as before despite realizing that the company is
not actually entitled to the short-time work allowance is
acting intentionally from that point on.
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Summary

Æ In this issue:

Æ

Damage control
If there is a chance that a company has wrongly received
short-time work allowance, there is still an opportunity to
limit the damage. To do this, companies must review the
case in detail and analyze whether there may have been a
violation of social security and tax regulations.

"To avoid clawbacks, companies should
ensure that there is a responsible person
with access to documents, information
and verifications."

While short-time work allowance can be a helpful tool in
times of crisis, it should never be claimed carelessly. Even
if false information was not intended, there may be unpleasant consequences for employers and employees. The
authorities will continue to check for years whether the
payments to the companies were justified. Those who are
then no longer able to prove the legitimacy of receiving
the short-time work allowance will have to expect clawbacks, and even criminal investigations.
The utmost important issue at hand for companies to remember is to have proper documentation of all the requirements for receiving short-time work allowance. ß
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Once this assessment has been completed, things should
move quickly. After all, only an immediate correction or
submission of the necessary evidence before the authorities discover the violation can bring the desired reduced
penalties or, in the best case, prevent charges from being
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