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In a nutshell:
Everything
leading lawyers
need to bear in
mind

Be more than ”just the legal guy”
The top 5 requirements for general counsel
that are not new, but more relevant than
ever in times of crisis and accelerated
corporate transformation:

By practice for practice
By Moritz Fischer
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ur “In-House Top 5” and our “Lawyers Top 5” section in the Business Law Magazine present all of the
important and practice-oriented topics that are
high on the agenda of leading lawyers in Germany
and abroad. Since 2014, the core statement of this magazine has been: “By lawyers for companies.” In implementing this journalistic claim, it is helpful for all parties involved if external consultants actually know which questions move the client in-house. And vice versa. We would
like to contribute further to improving transparency in the
German legal market in the future, on both the demand
and supply side, for companies, law firms, auditing firms
and service providers. And because time is a factor (and of
course, time is money), we have tried to make our reporting as succinct as possible.
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The General Counsel (GC) is and remains one of the
closest confidants and a strategic business partner of
the CEO and Chairman of the Supervisory Board.
He must be a person of integrity, professional
expertise, loyalty and pragmatism.

2

The GC truly knows the company. He has a broad
range of expertise and activities, comprising a high
level of understanding of and an excellent view on
the key topics in the Group and their interdependencies. He is the central link to the other management functions in the holding company and to the
managing directors of the operating units. His
operational and financial acumen must be impeccable.

3

The GC is a co-creator of the corporate strategy and
a driver of corporate transformation. He needs to
act with the self-perception of a co-entrepreneur
who is able to guide the leadership team in taking
risks rather than avoiding them altogether, and who
is eager to add value and innovate at every turn. The
GC has the responsibility to lead, strategize, and
develop trust (internally and externally). He sets the
priorities, clarifies on actions and balances competing interests, which is vital for the company to
execute effectively.

com
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ADVERTISEMENT

However (and in public perception GCs are commonly being reduced to this role), the CG is also
responsible for preventing material and immaterial
damages to the company. In this respect, he ensures
cross-disciplinary compliance with the ever-evolving legal, regulatory, GRC and/or other requirements for listed companies, but is also responsible
for crisis and business continuity management. With
the increasing digitization of corporate strategies,
this might also include responsibility for the
information security (CISO) as well as data protection (GDPO).

PURPOSE DRIVEN.
SOLUTION DRIVEN.
JUST DRIVEN.

Finally, the GC (often being the Chief Compliance
Officer as well) serves as a role model. He must
exemplify, communicate and promote the corporate
values and culture. He must listen into the organization and be open and approachable to everyone. ß
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Global Antitrust
and Competition
Outlook 2021
The top 5 enforcement trends and
their impact on cross-border
transactions

©© Worawut - stock.adobe.com

By Dr Michael Holzhäuser
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Ashurst LLP, Frankfurt/Main
Partner, Head of the German Competition Practice of Ashurst
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Around the world, an increased antitrust enforcement in digital markets and a greater scrutiny of large tech companies can be observed.
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I

n 2021, antitrust and competition law enforcement
continues to be a key risk for companies to consider
when evaluating M&A and strategic plans. Whilst in
many regions across the globe there are some common
themes, such as a focus on Big Tech and the digital economy, the continued impact of the COVID-19 pandemic on
cooperation between competitors, increased growth of
foreign investment and subsidies controls and greater
scrutiny of vertical issues, others are jurisdiction-specific
and range across a number of topics and sectors. We believe that globally active businesses must prepare for increased enforcement and greater scrutiny in the following
areas:

global pandemic and the resulting economic downturn in
many sectors did not cause the authorities to more generously accept "failing firm defences" for companies in financial difficulties while on the other hand fewer suitable
buyers of divestment assets exist. Finally, following the
end of the Brexit transition period, many cross-border
deals will become subject to parallel EU and UK merger
control which may impact the transaction timetable significantly. Developing from the outset an effective merger
control and remedies strategy will therefore be the main
challenge for dealmakers and businesses, and crucial to
the success of transactions.

2. Increased scrutiny of FDI and foreign subsidies
1. More aggressive merger control enforcement, in particular
in pursuit of ‘killer acquisitions’
We anticipate that authorities globally will make greater
use of their merger control powers of review and intervention. Enforcers around the world are adapting their practice to effectively address the “handful of mergers each
year that could seriously affect competition” but evade the
Commission’s scrutiny due to low company turnover. Special focus will be on high-profile acquisitions of nascent
competitors in strategic sectors such as technology and
healthcare (so-called ‘killer acquisitions’). But also deals
involving innovation-led, data-heavy or consumer-facing
businesses will have to face much closer scrutiny of authorities as well as stricter information and remedy requirements. In addition, regulators are developing new
theories of harm aiming at acquisitions of minority- and
cross-shareholdings that could lower incentives to compete and facilitate information-sharing. Furthermore, the
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The COVID-19 crisis has accelerated the already growing
worldwide trend toward foreign-direct-investment
("FDI") screening across the EU, prompting many jurisdictions to introduce new rules to protect critical assets
and technologies. Their impact on deal timetables and the
substantive assessment of FDI at a national level should
become clear in the course of 2021. Since FDI rules can
have a significant impact on crossborder transactions,
businesses must remain up to date about reforms and new
rules in a fast-changing regulatory environment. Dealmakers need to closely assess applicable foreign investment controls and the specific sensitivities of the target's
industry sector as early as possible in the transaction.
In keeping with the global trend toward greater protectionism, it is likely that 2021 will host fresh debates over
the impact of foreign subsidies on the single market. The
European Commission is expected to follow up on its
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White Paper on foreign subsidies (a consultation concluded in September 2020), which included proposals for
measures to detect and address the distortive effects of
companies benefitting from foreign subsidies on the single market, and measures requiring beneficiaries of foreign subsidies to submit suspensive pre-closure notifications prior to acquiring EU companies, and to notify these
contributions when submitting public tenders.

„Dealmakers need to closely assess
applicable foreign investment controls
and the specific sensitivities of the target's
industry sector as early as possible in the
transaction.“
3. Greener and more sustainable competition law
Sustainability remains firmly on the agenda in 2021, as
consensus has built around the role of competition policy
in addressing climate change and environmental harm.
Guidance on acceptable forms of cooperation in pursuit of
sustainability policy objectives is currently limited and
competition authorities in Europe have taken different
views on the scope of lawful coordination between companies to achieve their sustainability goals. However, the
European Commission is considering amendments to its
Guidelines on Horizontal Cooperation in this respect.
Also, the Commission’s comfort letter to Medicines for
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Europe in the context of the COVID-19 crisis suggests
that it may also be willing to use comfort letters to provide
guidance more broadly.
As ESG is increasingly becoming a core driver of M&A
strategy, merger control is playing an important role in the
development of green investments. Comments from Chief
Competition Economist Pierre Régibeau indicate that the
European Commission may seek to introduce new tools
to analyse “out of market green efficiencies”. Hence, the
success of many transactions will depend on clearly evidenced green drivers and thorough efficiency analyses.
The Commission is also expected to revise certain state
aid instruments, including the Regional Aid Guidelines,
Environmental and Energy Guidelines and the General
Block Exemption Regulation, to better support the objectives of the European Green Deal.

„The Commission is developing new tools
designed to deal with digital platforms.“
4. Continued scrutiny of Big Tech via new and traditional
tools
Around the world, an increased antitrust enforcement in
digital markets and a greater scrutiny of large tech companies can be observed. The European Commission will
continue its enforcement activities in the digital sector,
including testing some novel theories of harm, through its
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formal investigations into Amazon (Amazon Marketplace, in which a statement of objections has been issued,
and Amazon Buy Box) and Apple (App Store Practices
and Apple Pay). It is also investigating how Google and
Facebook collect data and use it to generate advertising
revenue. The Commission is developing new tools designed to deal with digital platforms. In particular, it has
proposed a Digital Markets Act, which will impose unprecedented and far-reaching ex ante obligations on digital “gatekeepers”, and will provide the Commission with
extensive investigatory powers and the ability to impose
fines and structural measures on these gatekeepers. At a
national level, Germany is spearheading this development. The 10th Amendment to the German Act against
Restraints of Competition (ARC) gave the German Federal Cartel Office (FCO) far-reaching powers to intervene
against potentially abusive conduct of “companies with
overwhelming importance for competition across multiple markets” (so-called “superdominant companies”).
Section 19a ARC enables the FCO to prohibit the following conduct of digital gatekeepers: granting preference to
a company’s own offerings over its competitors (“self-preferencing”); hindering third parties in their business activities on procurement or sales markets if the company’s
activities are important for access to these markets; using
competitively sensitive data collected by the company to
create or appreciably raise barriers to market entry; and
impeding the interoperability of products or services or
the portability of data. These tools are underpinned by a
new, shortened judicial review procedure. The FCO immediately made use of the new tools by opening proceedings against Facebook and most recently Amazon and
Google. 2021 is also expected to see the first results of the
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Commission’s sector inquiry into the Internet of Things.
As with the e-commerce sector inquiry, its findings could
lead to further investigations in this area.

5. Review of vertical transactions, amendments of the
Vertical Block Exemption Regulations and Vertical Guidelines
It is not only in the US that a shift of the regulators' scrutiny can be detected in deals that combine firms in different
parts of the supply chain. Such 'vertical transactions' have
become less likely to be assessed as procompetitive if one
of the parties to the transaction operates in a more concentrated industry. Following a public consultation into
the impact of possible amendments to the Vertical Block
Exemption Regulations and the Vertical Guidelines, the
European Commission is considering proposals to include clarifications to the rules applicable to restrictions
on the use of price comparison websites and online advertising restrictions, as well as the treatment of online platforms. The Commission is also considering possible
amendments to the rules on dual distribution, active sales
restrictions, indirect measures restricting online sales and
parity obligations.ß
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A solid basis for
the future
economic
success of EU
companies
©©Jonathan Stutz - stock.adobe.com

The EU China Comprehensive
Agreement on Investment – Political
disaster or economic success?
By Dr Falk Lichtenstein

The Comprehensive Agreement on Investment (CAI) could serve as a solid basis for the future economic success of EU companies in China.

Dr Falk Lichtenstein
CMS Hasche Sigle, Beijing
Attorney-at-Law (Germany), Partner

falk.lichtenstein@cms-hs.com
www.cms-hs.com
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A

fter seven years of negotiations, on 30 December
2020 the EU and China agreed on a Comprehensive Agreement on Investment (CAI). In the news,
the CAI has been discussed so far predominantly
from a political standpoint. Some of the criticisms levelled
at it were that it failed to address China’s human rights violations, that the EU rebuffed the new US administration
by not aligning with them, that the CAI was dominated by

Previous

Content

Next

German interests, and that it brought unnecessary prestige for the Chinese government, etc. Most recently on 20
May 2021, the European Parliament adopted a resolution
to formally freeze any discussions on the CAI. Little specific information has been provided on the potential CAI’s
actual impact on and benefits for EU businesses in China.
It will turn out that EU investors might take advantage of
a few improvements from the CAI. On a large scale, how-
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ever, the situation will remain unchanged, unless the CAI
were to undergo a major upgrade before becoming effective.

CAI - recent setback by the European
Parliament
Before the CAI suffered this recent setback in the European Parliament, its wording was far from being final or definite. The common understanding reached between the
EU and China on 30 December 2020 only encompasses
the rough framework of a potential CAI. The object of
discussion so far has been a draft version which the European Commission published on its website in January
2021. Translation, legal scrubbing, and final negotiation
would have started from then. Following this, China, the
European Council, probably the EU member states, and
the European Parliament would all have to agree on it, and
ratification would then have to take place. Even in an ideal
scenario, the CAI would have come into effect several
months into 2022 at the earliest.
The European Commission spoke highly of the CAI’s
achievements, calling it the “most ambitious agreement
that China has ever concluded with a third country” and
emphasized China’s commitments on market opening for
EU companies. If one goes further into the details, however, there remains not very much other than what the European Commission quite precisely described as the CAI
“preventing backsliding” or, as participants to the negotiations called it, “capturing China’s current level of openness”. The actual improvements in market opening, com-
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pared with the status quo in China, are indeed not
ground-breaking.

„All sectors which are not on the Negative
List are open to foreign investment. The
Negative List is regularly updated. Its next
update is to be expected in 2021/2022 –
that is, before the CAI will take effect.“
When taking a closer look into industry sectors that will
fall under the CAI, one will notice that most of the sectors
have already been recently opened by China (finance,
manufacturing), or will have been opened by 2022 (automotive). In particular, it will not be the CAI that abolishes
joint venture requirements on a large scale, neither in the
automotive sector nor otherwise. Contrary to a persistent
belief in western public opinion, there is no general joint
venture requirement for foreign investors in China. Only
in a few business sectors, foreign investors must take on
board Chinese joint venture partners, whereas in most
sectors, wholly foreign-owned enterprises have long been
permitted. The best-known joint venture requirement indeed used to exist in the automotive industry. Since the
1980s, foreign OEMs could end-manufacture vehicles in
China only in JVs with the Chinese party holding at least
50% of the equity interests. However, China has already
abolished this requirement in three steps: for new energy
vehicles from 2018, for trucks from 2020, and for combustion engine passenger vehicles from 2022. That is, from 1
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January next year - earlier than the CAI would become
effective in the most optimistic scenario - all foreign investors, also those not from the EU, will be permitted to produce cars in wholly foreign-owned enterprises. This must
be borne in mind when the European Commission gives
credit to the CAI for China agreeing to “remove and phase
out joint venture requirements in the automotive sector”.

China’s strategy on foreign investments
Sectors which the CAI could indeed help open for EU investors are cloud computing (reportedly subject to a 50%
equity cap), hospitals in certain key cities, and environmental services such as waste disposal (either of them
without equity cap). However, it remains to be seen if they
will not open independent of the CAI anyway. For investment from abroad, China has long established a regulatory framework in form of the PRC Foreign Investment Law
and the Negative List for Foreign Investment that contains
restrictions and prohibitions on foreign investment in certain sectors. All sectors which are not on the Negative List
are open to foreign investment. The Negative List is regularly updated. Its next update is to be expected in
2021/2022 – that is, before the CAI will take effect. It is
probable that the sectors mentioned in the CAI will already have been opened by then for all foreign investors,
not only those from the EU. The opposite approach, such
as China allowing EU investors to establish, for example,
wholly owned hospitals, whilst prohibiting investors from,
say, the UK, Israel, or Singapore from doing so, seems
rather unlikely.
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Apart from market opening, the CAI aims at providing a
more investment-friendly environment in many respects.
The PRC Foreign Investment Law which took effect on 1
January 2020 and several other recent Chinese laws and
regulations already include clauses on forced technology
transfer – a major concern raised by nearly all China’s
western business partners. The CAI also includes several
provisions prohibiting forced technology transfer. It remains to be seen whether this actually turns the tide for
European businesses in China. In reality, they could seldom complain that they were blatantly forced to transfer
their technology to the Chinese government. The problem
of knowhow leakages arose more regularly when cooperating with Chinese partners, in joint ventures or otherwise. This will not change much under the CAI.
The CAI sets out regulations regarding EU nationals’ residence in China. Managers and specialists of EU companies will be allowed to work up to three years in Chinese
subsidiaries, without restrictions such as labor market
tests or quotas. Representatives of EU investors will be allowed to visit freely prior to making an investment. All of
the above, however, will be no improvement compared to
the pre-COVID-19 status in China.

CAI requests transparency rules and
enhances legal certainty
The European Commission further praises the CAI for
requesting transparency rules and enhancing legal certainty and predictability of regulatory and administrative
measures, as well as generating procedural fairness and
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the right to judicial review. The foreign business community in China will, of course, highly appreciate any
strengthening of the rule of law. In contrast to the civil
rights situation, the Chinese business law framework already underwent significant improvements in the previous decades and continuing on that path will be very welcome.

„But the CAI does not address subsidies in
the production sector. Those already are,
and will continue to be, governed by transparency obligations under WTO rules.“

There are other sections of the CAI that will not apply to
foreign businesses directly but to their Chinese competitors, aiming at levelling the playing field in the Chinese
market. One of those that the European Commission regards as a major achievement is to compel China to transparency and disclosure obligations for subsidies. Two limits, however, have to be noted: First, these obligations will
come into effect only two years after the CAI’s entry into
force, which means likely only in 2024. Second, they exclusively apply to the service sector – although this is actually of some value as it would encompass the huge Chinese
construction services market. But the CAI does not address subsidies in the production sector. Those already
are, and will continue to be, governed by transparency
obligations under WTO rules. In practice, to date they
have not shown great impact, and it is unlikely that the
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CAI will be more successful in this regard, given that subsidies form the core of China’s state capitalism. Similarly,
the CAI’s calls for Chinese state-owned enterprises to act
in accordance with commercial considerations and not to
discriminate in their procurement activities will probably
continue to fall on deaf ears. Notably, China has not yet
become a member state of the Government Procurement
Agreement that pursues the same objective.

CAI: Labor law and Sustainability
EU-invested companies, like most other foreign-invested
companies in China, usually strictly abide by the Chinese
labor protection regulations which in a global context are
quite employee-friendly. Therefore, EU-invested companies have been experiencing disadvantages when competing in areas where Chinese private competitors or the state
did not always uphold a similarly high level of employee
protection. That is why the EU pressed for commitments
on sustainable development in the CAI. They have made it
into the draft, however, only in a very weak form: China
shall make “continued and sustained efforts on its own
initiative to pursue ratification” of the Forced Labor Convention. Quite the same weight has been given to green
growth and the fight against climate change which are being mentioned as the parties’ goals in a few non-binding
provisions of the CAI.
Foreign companies are suffering from the current practice
of setting industry standards in China and have long been
demanding relief. The CAI considers these requests by
promising equal access to standard-setting bodies for
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EU-invested companies in China, and committing China
to enhance transparency, predictability, and fairness in authorizations. It will be worthwhile checking after a few
years to see if the situation for EU investors has improved.

No investor-state dispute mechanism yet
The CAI does not yet feature any investor-state dispute
mechanism. Instead, an Investment Committee on the
highest political level will discuss reported breaches of the
CAI annually, or more urgent ones in ad hoc consultations. If not resolved, disputes can be brought to arbitration on a state-state level. An investor-state dispute mechanism will perhaps follow later. China and the EU commit
to “endeavor to complete negotiations” on such investor-state dispute mechanism within two years of the signature of the CAI which likely means not before 2024.

„Economically the CAI seems to be the
optimum achievable at this moment and
does not sell EU interests.“
This all sounds not overwhelming, but the key message to
have CAI critics rest assured should be the following: Even
if the CAI’s benefits for European businesses are not spectacular, they are gained at a low cost. That is because in
return, new commitments to Chinese businesses investing
in Europe or to the Chinese state are almost non-existent
in the CAI. Reportedly, when during the negotiations on
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the CAI the Chinese side requested a penalty mechanism
for EU states that prohibit procurement from Huawei, the
EU negotiators successfully countered this request. Chinese investors have long been enjoying openness and legal
stability in the EU market, and after the CAI they will
simply continue to do so. The CAI merely opens the EU
renewable energy markets to Chinese investors, but is
strictly limited to reciprocal opening in China. Security
concerns of EU members states against investments in
sensitive areas will be sufficiently protected by existing national law such as the German Foreign Trade Act which is
currently undergoing another round of strengthening this
year, and by new EU screening mechanisms.
Interestingly, the CAI can gain momentum as it coincides
with China’s new five-year plan which, inter alia, promotes
economic “double circulation”. This buzzword emphasizes
China’s need for cross-border exchange of goods and services, in addition to the domestic market, and somehow
alleviates recent concerns about completely decoupling
from the west. With at best a kind of armistice but no
peace treaty on the horizon in the US-China trade war,
there are voices in China calling for a softer approach towards its business partners, with very few allies left among
the developed countries. In its Phase 1 Trade Deal, the US
negotiated beneficial treatment for their companies in the
Chinese market. That is why Germany’s Chancellor Angela Merkel, speaking of the US, stated that “our interests
will not always converge”. There is no reason for the EU
not to seek for comparable advantages to achieve a more
level playing field with a “systemic rival”, as the European
Commission started labelling China in 2019. This does
not mean turning away from the US. Annoyance about
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China’s “coercive diplomacy” has increased recently, but
coercive is simply not a word that could be used to describe the CAI. Casting doubts on China’s compliance
with contractual commitments at the very outset of a new
deal and vowing to leave the path of mutual agreements is
not the right strategy. What would be the alternative? Certainly not cutting off economic ties and treating China like
North Korea. The CAI should be worth putting to the test
in practice.

Summary
In short, economically the CAI seems to be the optimum
achievable at this moment and does not sell EU interests.
There is something to gain for EU companies, though not
a lot. If properly implemented in practice, the CAI can
help to address the parties’ current imbalances and reduce
market asymmetries. A key factor in achieving this will be
to enlarge the CAI’s coverage in the future by extending
the list of eligible business sectors. The CAI could serve as
a solid basis for the future economic success of EU companies in China. However, after the recent motion by the
European Parliament, its future is more uncertain than
ever. ß
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Austria: New
trends in
international
jurisdiction for
pure economic
loss

laims filed by Austrian vehicle owners against German car manufacturers in connection with the socalled “Dieselgate” scandal have revived the controversial debate about international jurisdiction for
damage claims based on pure economic loss. Recently, the
European Court of Justice decided in favour of the vehicle
owners by affirming Austrian jurisdiction (ECJ, Rs
343/19). A step toward plaintiff 's forum for pure economic loss?

Long-term and highly controversial
question

In connection with the Volkswagen case, the Austrian Supreme Court was
initially confronted with the lawsuits of Austrian investors.

Pure economic loss occurs when the injured party suffers
“only” a financial disadvantage without suffering injury to
his body or property. The crucial question for clarifying
international jurisdiction in cases of pure economic loss
is: How can pure economic loss be located geographically?
Is it to be located in the state where the claimant is domiciled and has its assets? If this question is answered in the
affirmative, actions for compensation of pure economic
loss could be brought at the plaintiff 's forum – a forum
that is generally (for good reasons) seen with scepticism in
international procedural law.

investor can sue them in the investor’s home country. Case
law is very case-specific and does not provide clear answers. It is therefore hardly possible to deduce general
rules for determining jurisdiction (see ECJ C-364/93,
Marinari / Lloyds; C-220 / 88, Dumez France / Hessische
Landesbank; C-168/02, Kronhofer / Maier; C-375/13, Kolassa / Barclays; C-12/15, Universal Music; C-304/17,
Löber / Barclays ).

What sounds like a “glass bead game” of legal dogmas is
extremely explosive in practice. Prime examples are cases
in which an investor, relying on false information, purchases securities that do not meet his expectations, and
suffers losses as a result. If investors and subjects responsible for the false information are based in different countries, the controversial question arises as to whether the
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Specifics of claims against automotive
manufacturers
In the Volkswagen case brought by Austrian vehicle owners against German car manufacturers, the pure economic
loss arose from the fact that, based on incorrect information (about pollution emissions), the owners acquired a
vehicle which they would not have bought at all, or only at
a lower price, had they been given the correct informa-
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tion. (At least, this is the claim of the claimants.) The manufacturer, whom the claimants accuse of misinformation
and deception, is based in Germany. The cars in question
were manufactured in Germany. However, the vehicle was
purchased in Austria, and Austria is the place of the buyers’ domicile. The Austrian vehicle owners therefore sued
in Austria relying on the “jurisdiction in matters relating
to tort or delict”.
Before the question of international jurisdiction was submitted to the ECJ, numerous Austrian courts of first and
second instance had affirmed their jurisdiction; some denied it; some stayed the proceedings in order to await the
ECJ ruling. Finally, the ECJ hold that, “where a manufacturer in a Member State has unlawfully equipped its vehicles with software that manipulates data relating to exhaust gas emissions before those vehicles are purchased
from a third party in another Member State,” the damage
consists in the purchase contract and “the place where the
damage occurs is in that latter Member State.” (C-343/19)

The development of the jurisdiction in
matters relating to tort or delict
The common legal background of the question of jurisdiction in investor cases and in the claims against vehicle
manufacturers are the special jurisdiction rule of Article
7(2) of the Regulation 1215/2012 (Brussels Ia) in matters
relating to tort or delict and the related ECJ case law,
which goes back to the 1970s.
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Fundamental principle: Defendant’s
jurisdiction
The Brussels I Regulation states that the claimant must, in
principle, sue at the defendant's domicile (Article 4). The
background to this basic principle is the consideration
that the claimant determines the time and content of its
complaint, while for the defendant the time limit for its
defence begins when the complaint is served. The defendant should therefore have the opportunity to defend itself
in its home country and should not be forced to organize
legal representation and defence strategy in a foreign
country under considerable time pressure.

Special jurisdiction rules for claims for
damages
There are several exceptions to this basic principle. One of
these exceptions is the jurisdiction in matters relating to
tort or delict provided for in Article 7(2) of the Brussels I
Regulation. Accordingly, the victim may choose to bring
its claim in the country where “the harmful event occurred”. Since the landmark case Bier / Mines de Potasse
(ECJ 30.11.1976, C-21/76), this provision is understood to
mean that the plaintiff can choose between two places: the
place where the damage occurred or the place of the event
giving rise to the damage. Bier / Mines de Potasse concerned the jurisdiction of the Netherlands Courts for a
lawsuit brought by an undertaking engaged in horticulture in the Netherlands. The horticulture was damaged by
the high salt content of the Rhine, caused by the discharge
of saline waste from the operations of the defendant in
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France. The ECJ ruled that the plaintiff could choose between two places: the place where the discharges were carried out (France as the place where the event giving rise to
the damage occurred) and the place where the plantation
was damaged (Netherlands, as the place where the damage occurred).
This decision provoked a controversy about the scope of
international jurisdiction for damage claims. There was
criticism that the term “place where the harmful event
occurred” should not be construed so extensively as to
encompass any place where an adverse consequence could
be felt. This would be against the principle of predictability.
After Bier / Mines de Potasse, the ECJ restricted the definition of the “place where the damage occurred”: In Marinari / Lloyds, C-364/93), the ECJ denied jurisdiction of
Italian courts for an Italian claimant who had been wrongly arrested in London and suffered financial loss in his
Italian company as a result of the arrest. The initial damage was the arrest and the arrest occurred in London.
Therefore, England was considered as the place where the
harmful event occurred. Consequential damage in Italy
was deemed irrelevant for international jurisdiction.
Likewise, the attempt of a French parent company to sue a
German bank in France for having harmed its German
subsidiary failed. The subsidiary was the direct victim
while the French claimant had suffered financial loss as an
indirect consequence of the damage to its subsidiary. According to the ECJ, the relevant damage occurred in Germany and the consequential financial loss suffered by the
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parent company did not justify jurisdiction in the parent
company’s state (C-220/88, Dumez France / Hessische
Landesbank).

Current legal situation for investor damage
Many years later, the ECJ had to assess the jurisdiction for
investor claims (ECJ C-168/02, Kronhofer / Maier;
C-375/13, Kolassa / Barclays; C-304/17, Löber / Barclays ).
In these cases, Austrian investors acquired securities in
reliance on false information of investment advisers and
prospectus managers not based in Austria. They suffered
pure economic loss consisting of the purchase of the securities (which did not correspond to what they thought
they were buying). The damaged investors sued in Austria
with the argument that their damage occurred in Austria.
The localization of damage is much more difficult in these
cases than in the case Bier / Mines de Potasse, which concerned physical damage to physical things. Pure economic
loss has no natural connection to a geographical place. In
investment cases, a multitude of places can be theoretically considered to be the place of the harmful event: for example, the place from where the money transfer to purchase the securities was made; the place of the relevant
bank account, whereby it is not clear which account
should be considered relevant; and finally, the place where
the investor's bank or its corresponding branch is located.
In Kronhofer and Kolassa, the ECJ hold that pure economic loss did not justify jurisdiction at the domicile of

Issue 2 | June 2021

the victim even if the victim’s assets were concentrated
there. The question of where else pure economic loss was
to be located remained open. In the most recent case
(Löber) on the contrary, the ECJ located the place where
the damage occurred in Austria and attributed jurisdiction to the Austrian courts. However, the ECJ emphasized
that this decision cannot be generalized, because the localization of the place where the damage occurred depends
on an overall consideration of all specific circumstances of
the specific case.
Nevertheless, we can deduce from the case law that two
factors must always be considered:

• First, there should be a close relationship between the
forum and the dispute, which justifies the jurisdiction
for reasons relating to the sound administration of
justice and the efficacious conduct of proceedings,
particularly as regards evidence.

• Secondly, the place of jurisdiction should be predicta-

Court (6 Ob 18 / 17s) denied the jurisdiction of Austrian
investors in accordance with Kronhofer and Kolassa.
Regarding the legal actions of vehicle owners, however,
the trend has been in favour of the claimants from the
beginning. Most of the first and second instance Austrian
decisions affirmed the jurisdiction of Austrian courts, arguing that the damage consists in the purchase of the vehicle and the purchase occurred in Austria. The ECJ followed the same reasoning.

New trends?
While the previous European and Austrian case law was
reluctant to attribute jurisdiction to the courts in the victim’s domicile in cases of pure economic loss, now the
opposite view seems to be gaining ground. This is surprising given the long-standing tendency of the ECJ to place
restrictive limits on accepting claimant’s domicile as the
connecting factor in cases of pure economic loss.

ble for the defendant.

Application to the Dieselgate cases overview of the Austrian jurisprudence
In connection with the Volkswagen case, the Austrian Supreme Court was initially confronted with the lawsuits of
Austrian investors. They argued that Volkswagen had violated its ad hoc reporting obligations in connection with
the software manipulation and that this resulted in shareholders suffering share price losses. The Austrian Supreme
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However, the pure economic loss suffered by vehicle owners materializes in a "traditional purchase" in which two
persons physically face each other and a physical object
(the car) is handed over. This is not the case with many
other cases of pure economic loss, particularly on the financial market. Here, the purchase consists in bookings,
and financial damages can hardly be assigned to a geographical place. In these cases, the localization of pure
economic loss will continue to be highly controversial and
case law has so far raised more questions than it has provided answers.ß
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In addition, artificial intelligence and machine learning can help detect unusual financial activity or patterns of behavior.
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A

sset tracing is an important tool used by lawyers,
corporations, and individuals to locate and recover
funds around the globe, but in recent years it has
been complicated by shifting law enforcement priorities, policy changes, and technological developments.
In the US and UK, prosecutors have put fewer resources
into the investigation of white-collar fraud. Governments
and companies have enhanced privacy protections, making it more difficult to access financial and personal data
traditionally used by investigators. Digital currencies like
Bitcoin and Ethereum have made it easier to launder money, hide assets, and conceal transactions.

„But investigators have many tools — both
traditional and digital, via both artificial
intelligence and human intel — in their
arsenal to uncover these schemes.“

As a result, individuals, corporations, and even governments are increasingly relying on investigative firms to
conduct asset-tracing and recovery work on their behalf.
And digital technology has empowered investigators by
sharpening their tools — making surveillance and information development more successful and pretext operations more effective.
But the reliance on technology is not enough — the dizzying pace of new developments has prompted an arms race
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in which the target and investigator both compete to outdo the other. For example, retrieving data from a mobile
device via SIM card imaging and app analysis has been
complicated by more sophisticated methods of locking
phones through biometrics and the synchronicity of data
to cloud services that results in data not being saved to the
device.

Asset searching is becoming increasingly
sophisticated and complex
Asset searching is becoming increasingly sophisticated
and complex, necessitating a multifarious approach that
includes the latest digital tools and data analysis — complemented by human intelligence, such as source development, pretext approaches, and specialized industry and
regional expertise.
The recent death of notorious fraudster Bernie Madoff
brought back to light how this new generation of asset-tracing tools was successfully deployed to uncover his
massive Ponzi scheme and to locate his ill-gotten assets.
Soon after his arrest, Interfor was hired to trace some of
the billions of dollars that Madoff had hidden around the
world, using both traditional investigative techniques and
emerging digital tools, which helped our investigators understand and map out the fraudster’s social and business
network. That allowed us to identify his business partners
and to peel back the complex layers of his financial transactions and travel history, especially in offshore banking
locations.
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In other recent cases, we’ve been able to uncover hidden
assets — ones that had remained out of the reach of tax authorities and corporate lawyers — by skillfully wielding digital technologies such as social media and geolocation services in combination with human intelligence operations.
Though technology is indispensable in such investigations,
it cannot replace the use of well-placed and well-informed
human sources and the rigor of an analytical mind.

Targets avoid accountability – investigators
upgrade their arsenals
Targets avoid accountability through a variety of means —
by using extended family members and trusted associates
to hide their assets, claiming poverty and filing for bankruptcy, using shell corporations to move funds around the
world discreetly, deploying digital tools to create fake identities and convert their funds to untraceable digital currencies, and sometimes even burying cash in the ground. But
investigators have many tools — both traditional and digital, via both artificial intelligence and human intel — in
their arsenal to uncover these schemes. They include
searching social media in innovative ways; deploying pretext and covert operations; infiltrating the circle of family,
friends and associates to develop information; accessing
travel records and financial sources; and conducting surveillance. Even the most assiduous fraudster, who may be a
master at hiding stolen assets, can be tripped up by a spouse
or child showing off their glamorous lifestyle on Instagram
or Pinterest. Such social media posts can be invaluable at
providing leads such as the target’s stay at a fancy hotel or
their use of luxury cars and planes.
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In addition, artificial intelligence and machine learning
can help detect unusual financial activity or patterns of
behavior. During forensic investigations of computer hard
drives and mobile devices, AI and ML can make data capture and analysis much more effective and less time-consuming.

„Even the most assiduous fraudster, who
may be a master at hiding stolen assets,
can be tripped up by a spouse or child
showing off their glamorous lifestyle on
Instagram or Pinterest.“
For example, a target living in Miami who owed millions
of dollars claimed to be poor, but his online presence revealed an obsession with racecars. In the course of trying
to sell an old Porsche for $20,000 to our investigators, he
was convinced to share information via WhatsApp messages and texts about how to wire funds and inadvertently
revealed that he had $6 million dollars hidden in an account tied to an offshore company in Switzerland.
In another case, investigators extensively mined social
media to track down a target who had completely disappeared, owing money to the IRS and other creditors. By
finding his wife’s Instagram account and doing reverse image searches, they were able to learn that he had purchased
a passport and residency on a small island nation off the
coast of East Africa, contact his family about a package
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being delivered, and find him at an airport in Dubai to
serve him legal papers.
These are examples of investigative techniques used to
gather information about a target’s financial holdings to
assist in recovery efforts and settlement negotiations. Such
work encompasses building a financial profile (properties,
banking relationships, corporate affiliations, monthly expenses, travel budget), conducting field investigations and
pretext operations, and uncovering financial sources.
But before undergoing any asset search and recovery operation, it’s critical to be aware of the particular laws and
regulations in the jurisdictions involved in order to ensure
that all legal requirements, policies, and procedures are
followed. For example, the GDPR (General Data Protection Regulation) has limited the effectiveness of tools like
social media analysis, surveillance operations are illegal in
some countries, and Germany’s tough privacy laws prevent investigators from gaining access to some public records.
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L

egal tech, if applied correctly, can facilitate large
parts of day-to-day legal work, whether in a company’s Legal Department, for individual lawyers or in a
large law firm. The overarching goal is to simplify the
handling of demanding legal processes, to increase work
quality while saving time and minimising errors, and to
realise efficiency benefits.
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Legal tech tools can be used in many ways, explains Dr
Thomas Hauss, partner at McDermott Will & Emery and
responsible, among other things, for the area of legal tech.
In particular, recurring, similar workflows and standard
processes are suitable as a starting point for introducing
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legal tech, adds Dr Philip Uecker, legal tech lawyer at McDermott. For example, legal tech tools can assist in drafting certain pleadings, along with contracts or other documents. In this way, less complex tasks can be handled
more quickly and easily, larger amounts of work can be
processed in less time and thus resources can remain
available for more efficiently dealing with more complex
issues and problems.
One tool that Hauss‘ and Uecker’s McDermott legal tech
team regularly uses is the no-code platform BRYTER. The
German start-up, which recently successfully completed a
$66 million Series B financing round, offers a kind of no-
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code construction kit for lawyers. Its main advantage is
that lawyers without IT or programming knowledge can
“programme” their own legal tech tools according to the
modularity principle.

Proof that the company has trained its employees comprehensively and regularly can be very helpful in emergency
situations, says Christian Krohs, antitrust partner at McDermott Will & Emery.

Using BRYTER in the area of eLearning was obvious to
McDermott as sound and efficient in many respects: the
eLearning module can be combined with other modules
(e.g. data protection management or contract generation)
to create a customised legal tech solution for legal departments.

Experienced consultants like Krohs and his colleague Dr
Anja Bertrand, who advise on compliance measures and
develop content for compliance training and eLearning,
are able to offer even better tailor-made solutions for their
clients through eLearning. In order to optimise compliance programmes, they classify where identified “dangers”
lurk. They then use that information to determine which
content is particularly relevant to the company and its industry beyond the programme‘s “mandatory content” and
where to concentrate compliance efforts. Within the company, eLearning can be used to focus on target groups and
to provide different groups of employees with the specific
compliance training they need. A sales employee, for example, needs different practical instructions on how to
behave in compliance with regulations than an employee
working in the Purchasing Department, explains Bertrand.

„eLearning offerings are particularly
suitable for this purpose and can work in a
company’s favour.“
Introducing eLearning as part of a legal tech strategy is
quite obvious. There are many areas of application for
training and for offering continuing education opportunities to employees, including further training of a technical
nature, instruction in technical programme innovations
or - and this can be a significant focus - the implementation of compliance instructions. Companies are obliged to
act in accordance with the applicable legal requirements
and therefore must offer regular employee trainings to ensure compliance. eLearning offerings are particularly suitable for this purpose and can work in a company’s favour.
For example, extensive compliance precautions within a
company may be taken into account as a mitigating factor
in the setting of fines by antitrust authorities these days.
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The advantages of a legal tech solution are clear to Krohs:
eLearning content can be flexibly adapted at any time if,
for example, legal innovations or changes in company requirements make a revision necessary or sensible. The
platform also supports audio and video elements, and thus
an interactive content design, bringing even abstract topics to life. For questions about content or technical issues,
the assigned point of contact can be reached quickly.
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Training offered as eLearning modules can be flexibly integrated and completed by employees during their workday. eLearning courses can be viewed at any time - there is
no need for cumbersome scheduling as face-to-face events
or webinars. At the same time, establishing (automated)
evidence that an employee has completed the training and
successfully answered test questions ensures that required
learning goals are achieved, says Krohs. In a short time,
many employees can be simultaneously trained across languages and countries - international rollout and translation into languages used in offices worldwide is possible
without any problems. New employees can also be provided with the necessary compliance knowledge on very
short notice.
eLearning modules can be made available on external
platforms or integrated into the company's own website
and adapted to the technical conditions there. They can be
easily accessed by employees via an online portal.

Recent deployment of an eLearning/
eCompliance platform at KRÜGER Group
All these advantages convinced Dr Martin Fröhlich, General Counsel of the KRÜGER Group, to work with McDermott consultants to optimise the company‘s compliance programme using eLearning courses. The programme currently covers antitrust law and anti corruption
in German and English, with other subject areas to follow.
Offering eLearning on the BRYTER platform was particularly important to Fröhlich: because it is a no-code platform, the Legal Department can maintain and further de-
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velop the individual modules. eLearning is only the beginning of Fröhlich‘s legal tech strategy; he is planning the
further digitalisation of the KRÜGER Group’s Legal Department.
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As a cloud-based platform that doesn’t require hardware
and can be accessed with any common web browser, BRYTER is very flexible, explains Uecker. It offers an intuitive
user interface on which, with just a few clicks, decision
nodes of any scalable complexity can be combined into
interactive applications and adapted to individual requirements. In the everyday life of many in-house lawyers,
there are often recurring tasks that only differ in a few
places, but without the use of intelligent tools, they sometimes have to be adapted in a time-consuming manner.
With the help of legal tech tools such as BRYTER, these
tasks are completed more efficiently by working out the
recurring elements for any given document or legal task
and linking them to the associated dynamic elements. The
end result is a digital tool that, for example, creates a specific document by answering a catalogue of questions or
suggests an initial assessment of a legal question. The fast
access, as well as the high degree of customisation options,
also enables a timely and flexible solution to client-specific
challenges, adds Hauss. ß
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Luther and Fidal establish a highclass network of law firms - The
ambitious goal: 20 countries by 2030

The start with two renowned law firms from leading European economies is a signal of what is to come.
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The goal is ambitious: More international reach and a
global footprint. To achieve this, the longstanding Best
Friends law firms Luther and Fidal have joined forces. In
April 2021 they announced the launch of the global
network unyer, which was founded as a Swiss association.
The two founding law firms are launching with the aim of
gaining one exclusive member in most of the 20 largest
economies worldwide by 2030. Each unyer firm must offer
full service and a strong industry focus and have a strong
brand in its own home market. This is how Luther and
Fidal describe themselves. Thomas Wegerich spoke with
Luther’s managing partners Elisabeth Lepique and Dr
Markus Sengpiel about the concept.
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Business Law Magazine: How long did it take to prepare
and finally launch your cooperation?
Elisabeth Lepique: We started working on this idea in
spring 2020 and used the relatively relaxed situation regarding Corona last summer for personal meetings with
our French colleagues. Afterwards we had to set up several virtual meetings to discuss and decide on our plan. It
worked extraordinarily well.
Markus Sengpiel: We asked ourselves: How do we want
the network we had in mind to be shaped? It was clear to
both parties that we wanted to keep the existing brands
Luther and Fidal. And that we are looking for further partners throughout Europe and beyond.
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Business Law Magazine: How will unyer be organized?
Elisabeth Lepique: It is important for us that we are equal
as partner companies. That's why we have built certain
checks and balances into our cooperation. In this way, we
secure the positions of the founding partners and are also
very transparent for future cooperation partners. In addition, we will jointly develop strategic ideas - for example,
also with regard to investments, in order to offer our clients the best possible service.
Business Law Magazine: I assume you are referring to the
area of digitalized products and legal tech?
Markus Sengpiel: Yes, that's right. With regard to legal
tech, we at Luther have already done our homework very
well. For example, we have installed a functioning collaboration platform, which we use a lot to manage our work
streams. Our partner Fidal is also very well positioned in
this regard; they have invested and achieved a great deal in
the area of legal tech in recent years.
Business Law Magazine: You did not create unyer as a
closed shop. For example, Fidal cooperates with the WTS
Group in tax law. How is that planned in the long term?
Elisabeth Lepique: That actually fits very well, because
Luther also works together with WTS in the area of international tax law on a best friends basis. With Fidal and
also with future unyer partners, two criteria are decisive
for us: the full-service approach and the high professional
quality. Of course, we already have a clear plan as to which
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other law firms in other European countries we want to
involve in unyer.
Markus Sengpiel: I would like to emphasize one thing:
Fidal is our partner of choice for the important French
market. There are not many other full-service law firms
there at the level of our two firms.
Furthermore, our cooperation is already active. For example, both firms recently advised the listed Chinese automotive supplier ActBlue on the acquisition of a business
unit from the Continental Group.
In addition, we are already organizing secondments between the law firms and are in the process of networking
our office in Luxembourg with Fidal.
And as Elisabeth Lepique already emphasized: The quality
of the cooperation with Fidal and other partners is the
most important criterion. We are not interested in the
speed of further expansion of unyer, but in the sustainable
quality of the resulting network. In this respect, the start
with two renowned law firms from leading European
economies is a signal of what is to come.
Business Law Magazine: Let's take a look at the management of unyer. The CEO will be Ms. Christine Blaise-Engel,
Senior Partner at Fidal. You, Mr. Sengpiel, will be a member
of the Executive Committee. What does that mean in terms
of day-to-day work?
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Markus Sengpiel: Whatever it takes... But seriously: For
me, joining the unyer management means that, in addition to my existing tasks, I will devote about 20-30% of my
working time to expanding the cooperation. In the case of
Ms. Blaise-Engel, this will be about 50% of her time, as
agreed.
Business Law Magazine: Are there any particular opportunities for the unyer concept that you see in consulting in
the near future?
Markus Sengpiel: Yes, there are indeed. We are seeing an
increasing amount of activity out of Asia in the direction
of Europe. And in particular in Germany and France.
Brexit has increased the importance of continental Europe. That also benefits unyer.
In the opposite direction, as is so often the case, China is
the game changer. It is evident and politically desirable
that ever greater parts of value creation are being brought
to the country. In our view, this leads to an increased and
growing need for consulting services for unyer's German
and French clients.
Business Law Magazine: Ms. Lepique, Mr. Sengpiel, thank
you very much for the initial insights you have given us. We
will follow the further development of unyer.ß
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By Heiner Feldhaus

In Germany, the so called Due Diligence Act (“Sorgfaltspflichtengesetz”) which has also been named as Supply Chain Act (“Lieferkettengesetz”) is in the starting
blocks.
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or some, it's a fad; for others, it's the next bugbear
after the Corona pandemic; for still others, it's the
last attempt to save the world. All this is hidden behind three magic letters: E - S - G. "E" stands for
Environmental, "S" stands for Social and "G" stands for
Governance. But what actually stands behind these?
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In October 2018, the Intergovernmental Panel on Climate
Change (IPCC) published its special report (World Climate Report), which caused a stir and alarm around the
world. This is because it not only described the need to
limit global warming, but also showed how this need must
be addressed quickly and intensively with measures in all
areas of society.
It is not only the German legislator that has been moving
at a rapid pace since then. In Germany, the so called Due
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Diligence Act (“Sorgfaltspflichtengesetz”) which has also
been named as Supply Chain Act (“Lieferkettengesetz”) is
in the starting blocks. The German government has agreed
on a respective draft and the act is to come into force in
full from January 1, 2023. The Due Diligence Act is intended to oblige companies to ensure compliance with
environmental protection and human rights in their national and international supply chains. If they fail to do so,
they could face substantial fines of up to two percent of
their sales and possibly civil claims for damages.
European lawmakers are also stepping up the pace on
ESG. It is based on Article 3 (3) of the Treaty on European
Union, which regulates the establishment of the internal
market. Among other things, the internal market is to
work towards the sustainable development of Europe on
the basis of balanced economic growth and a high level of

24

S ustai n ability

environmental protection and improvement of environmental quality.

The EU Action Plan on Sustainable Finance
Also under the influence of the World Climate Report, the
EU presented a concrete agenda, in particular with the socalled EU Action Plan on Sustainable Finance in 2018
(APSF 2018). The APSF 2018 sets out the overarching goal
of climate neutrality by 2050 (the so-called Green Deal).
In order to achieve and sustain this goal, a comprehensive
transformation of the economy and society towards a sustainable economic and financial system is envisaged.
In this respect, the APSF 2018 provides for ten concrete
measures to achieve the aforementioned goals, of which
the following are particularly noteworthy:

• Introduction of an EU classification system for sustainable activities (so-called Taxonomy Regulation),

• Promotion of investments for sustainable products,

• Promotion of sustainable corporate governance

• valuation of target companies,

• Reduction of short-term thinking in capital markets

• (acquisition) financing by lenders,

It is clear that companies from regulated industries will in
the first place be directly affected by the implementation
of measures following the goals set out above. This applies
to banks, insurance companies, regulated asset managers,
but also capital market-oriented companies. For corporate
governance or activities that are not aligned with ESG criteria will make it significantly more difficult to raise capital on the capital markets in this way. However, as a result
of the indirect regulatory approach, medium-sized and
smaller companies are also increasingly under pressure to
comply with ESG criteria. One example: a German based
medium-sized supplier to the automotive industry manufactures components for electric cars in the Far East using
child labor or employing polluting techniques. Such a
company will have difficulties to continue to supply to a
(listed) OEM. It will also have difficulties in obtaining financing for its business model in the form of loans from
German or European banks and, moreover, it will have to
accept significant valuation discounts when it tries to find
investors or to sell its company.

• (legal) due diligence,

• "Clarification" of the obligations of institutional investors and asset managers (this involves amendments to
the AIFMD / UCITS Directive),

• Sustainability in supervisory regulations (amendment
of CRD V).

• Disclosure of sustainability information in financial

The aforementioned example shows the noticeable influence of ESG criteria on the M&A market. In light of this,
it may be assumed that M&A transactions will be influenced by the increasing importance of ESG criteria on
various levels, especially on the following levels:

• drafting of agreements.

Impact by ESG criteria on the selection of
target companies
Already, not only capital market-oriented corporations
and non-profit companies, but also private equity funds
and other professional financial investors, are increasingly
taking ESG criteria into account when selecting target
companies. Social impact investing is becoming increasingly significant, even if the market in this regard is currently still in an early development phase. This trend will
intensify from January 1, 2022 as on July 12, 2020, the socalled Taxonomy Regulation came into force as one of the
first legal acts implementing the APSF 2018. The Taxonomy Regulation is intended to clarify two important issues
– first: Under what conditions is an economic activity to
be considered environmentally sustainable? And second:
Under what conditions and to what extent is an investment in that activity environmentally sustainable?
The Taxonomy Regulation will apply with respect to climate change objectives from January 1, 2022, and with
respect to all other environmental objectives from January
1, 2023.

• Selection of suitable target companies,

reporting

Issue 2 | June 2021

Previous

Content

Next

25

S ustai n ability

Impact of ESG criteria on company
valuation
With regard to the Taxonomy Regulation, anyone who
thinks that the impact of ESG criteria is solely determined
by regulation is mistaken. This would also not explain why
the trend towards compliance with ESG criteria is so
strongly anticipated in practice, i.e. even without the Taxonomy Regulation already being in force. In fact, many
studies in recent years have shown that compliance with
these criteria has a positive impact on the financial performance of companies. For example, the analysis of 2000
studies since 1970 by the University of Hamburg showed
that 63% of the studies found a positive correlation between consideration of ESG criteria and the financial performance of companies. This does not mean that the return and risk criteria relevant to buyers in M&A transactions would be replaced by ESG criteria. These criteria remain relevant. Rather, ESG criteria take their place on an
equal footing with these objectives.

Impact of ESG criteria on (legal) due
diligence
Buyers in M&A transactions are likely to have to intensify
their due diligence efforts with respect to compliance with
ESG criteria in the future. Conversely, sellers will have to
pay particular attention to clarifying ESG-relevant facts
and documenting compliance with ESG criteria when establishing exit readiness and preparing a sale. This comes
along with additional transaction costs for both sides of
the transaction.
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At the same time, a general standard for the verification of
ESG criteria is currently still lacking. It is also still unclear
whether another work stream, e.g. a separate sustainability due diligence work stream, will be established here in
addition to the common due diligence work streams (tax,
financial, commercial, legal, etc.) or whether, alternatively,
the review of the relevant criteria will be carried out as
part of the established due diligence work streams. In favor of the latter is the fact that ESG is, to a certain extent,
a cross-cutting issue.

„A German based medium-sized supplier
to the automotive industry manufactures
components for electric cars in the Far
East using child labor or employing
polluting techniques. Such a company will
have difficulties to continue to supply to a
(listed) OEM.“

• Has the code of conduct or ESG guidelines been effectively introduced in all Group companies or how is it
ensured that the ESG criteria are observed in all Group
companies?

• Are there agreements with suppliers and (especially in
the B2B area) with customers on compliance with ESG
criteria?

• Are there functioning internal or external systems for
the (early) detection of risks of non-compliance with
ESG criteria?

• Have there been any breaches of compliance with ESG
criteria in recent years? If so, how was this responded
to?

• Are these systems equipped with adequate human and
financial resources as well as competencies to fulfill
their task. In particular, are there no conflicts of interest?

• How is the functioning of these ESG compliance sysFor the area of legal due diligence, which depending upon
its scope often also includes the area of corporate compliance, the area of ESG will insofar regularly include the
following questions:

tems regularly monitored by management? In particular: How is management involved in this regard?

• How is management incentivized? Are there adequate
incentives for compliance with ESG criteria within the
framework of management employment contracts?

• Does a code of conduct or guidelines for compliance
with ESG criteria exist, and do these documents adequately take into account the ESG criteria relevant to
the company?
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With regard to obtaining the information and documents
required for (legal) due diligence, an acquirer can benefit
from the fact that European capital market-oriented com-
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panies have already to report on their material developments from the areas of environmental, employee and social concerns, respect for human rights, and combating
corruption and bribery since 2017. Even beyond this,
many companies today already produce their own sustainability reports. In addition, sustainability rating agencies and corresponding certificates already exist, which
can be requested as part of the due diligence process.

Impact of ESG criteria on acquisition
financing
If the acquisition of a company - as is particularly common with private equity funds - involves the use of financial debt, the ESG criteria can also have an impact on acquisition financing. If there are risks of non-compliance
with ESG criteria, this can lead to significantly higher interest rates or, if there is even complete non-compliance
with ESG, to the failure of the acquisition financing.

Impact of ESG criteria on SPA or APA
negotiation
The acquirer's interest in compliance with ESG criteria
will also have a lasting impact on the drafting of share
purchase agreements or asset purchase agreements. The
first thing to think about is the purchase price and how it
is structured. For example, if a seller wants to claim a higher multiple for calculating enterprise value based on a particularly impressive ESG performance, a buyer may want
to negotiate an earn-out. Since ESG is about sustained
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compliance, a buyer may also insist on rather longer earnout periods. The same may apply if there are breaches of
ESG obligations and it is unclear whether these exist.
It is also conceivable that compliance with ESG criteria
can influence the transaction structure and lead to delays
in the completion of the transaction, for example if the
target company still has to conclude agreements with suppliers on compliance with ESG criteria as part of the completion requirements.
The design of the representations and warranties should
also be considered. Here, it is to be expected that in particular the typical guarantees on general compliance,
which are usually feared by sellers, are likely to experience
a noticeable expansion. If there is knowledge of relevant
facts suggesting a violation of ESG compliance, only a specific indemnification may come into consideration, as
otherwise - at least in typical German SPA or APA knowledge of relevant facts could preclude the enforcement of the representations and warranties.

market untouched. Legislative developments in Germany
and Europe are just at the beginning of a potentially noticeable increase in government dirigisme to comply with
ESG criteria. In a positive sense, this approach can stimulate the economy by creating new markets characterized
by sustainable products and services and accelerating the
transformation of the economy. This is where M&A will
be able to make a significant contribution. In any case, this
development will also have an impact on M&A transactions. This starts with the selection of target companies
and continues with company valuations. Accordingly, due
diligence and the drafting of contracts will also undergo
massive changes from a legal perspective while standards
still need to be established. ß

An increasing point of contention in connection with representations and warranties as well as indemnifications
may also be provisions on the limitation of liability, as the
sanctions against ESG violations in Germany are now draconian.

Conclusion
The bottom line is this: The world is changing in leaps and
bounds right now. These changes will not leave the M&A
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