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Dear Readers,
January 2023 seems to be far away. But this is not
true with regard to the implementation of the
Supply Chain Act. Dr. Hagen Köckeritz has
reviewed the draft of this new law for you.
The Skilled Workers Immigration Act went into
force on 1 March 2020. A year later is a good time
to take an initial view on this legal framework
which for obvious reasons was impacted by the
corona crisis. Times of lockdowns are not exactly
the best periods for travel. Dr. Martina Menghi and
Andreas Meier both have chosen to write on this
topic which is highly relevant in practice. They look
at it from different angles, as you will see.
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New obligations for companies to
conduct risk assessments and take
remedial action
By Hagen Köckeritz, Ph.D., LL.M. oec. int.

Supply Chain Act emphasizes obligations relating to the protection against negative consequences of mercury emission and persistent organic contaminants.
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n 12 February 2021, the Federal Ministry for Labor
and Social Affairs (BMAS) together with the Federal Ministry for Economic Cooperation and Development (BMZ) presented a draft bill for a new law
regarding the obligation of companies to monitor their
supply chains (“Supply Chain Act”). The purpose of the
new law is to ensure that internationally accepted human
rights standards and certain environmental standards are
observed. The legislative process is expected to be completed in March 2021. The new law is supposed to enter
into force on 1 January 2023. Initially, the new law will
apply to companies or groups of companies that normally
have more than 3,000 employees. Companies will be required to perform risk assessments in their supply chains
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and make reasonable efforts to avoid, mitigate or eliminate
violations. There will be administrative fines and the risk
of temporary exclusion from public tender processes in
case of non-compliance.

What will be protected by the Supply Chain
Act?
The Supply Chain Act not only aims to increase the protection of life and health but also names just and favorable
working conditions and a reasonable standard of living as
protected legal positions. Child labor, slavery and forced
labor, violations of the freedom of association, torture and
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inhumane treatment are specifically named as risk areas.
The Supply Chain Act further emphasizes obligations relating to the protection against negative consequences of
mercury emission and persistent organic contaminants.
The act looks at companies’ own business activities as well
as those of their suppliers.

Which companies will be affected?
As currently drafted, the Supply Chain Act would apply to
companies with headquarters or a corporate seat in Germany that regularly employ more than 3,000 employees.
Employees of group companies are also considered employees of the group parent entity for the purposes of the
Supply Chain Act. Leased employees shall be taken into
account as well if they work for a company for more than
six months. From 2024, the employee threshold is expected to be lowered to 1,000 employees. Small and midsize
businesses will not be affected.

What are the obligations for companies?
Companies falling within the scope of the Supply Chain
Act have to evaluate their own business activities, regardless of whether these are performed within or outside of
Germany, as well as the business activities of their direct
suppliers with respect to violations of the afore-mentioned
human rights and environmental standards. Indirect suppliers shall be deemed direct suppliers whenever there is
evidence that supply chain abuse or circumvention has
been undertaken to reduce the standard of due diligence
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requirements for direct suppliers. Apart from that, indirect suppliers as well as suppliers of raw materials have to
be evaluated whenever a company receives complaints
from employees of any such indirect supplier or can easily
obtain information regarding actual or threatening violations.
If violations or risks of violations are detected, companies
are obliged to take measures intended to prevent, mitigate
or eliminate negative consequences. The expectation of
the Supply Chain Act is that companies try to find solutions together with their supplier or other companies of
the same industry. A discontinuation of the contractual
relationship with the supplier shall be the last resort only
if violations of human rights or relevant environmental
standards suppliers cannot be resolved in a different way.
Companies are in principle not measured by the success of
their actions but are only required to make reasonable efforts. The exact type of measures and their intensity depend on various factors such as (i) the type and scope of
business activities, (ii) the influence a company can exert
on the violator of a protected legal position or environmental obligation, (iii) the severity of injury typically to be
expected, the reversibility of the violation, the likelihood
that a violation of a protected legal position or an environmental obligation materializes, and (iv) the degree by
which actions or omissions have contributed to the risk. If
risks or violations are identified in a company’s own business activities, they have to be eliminated.
Companies that fall within the scope of the Supply Chain
Act will have to publish reports annually in which they
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describe actual and potential negative implications that
their business activities and those of their supply chain
have or may have on human rights and relevant environmental standards. The report has to be submitted to the
supervisory authority not later than four months after the
end of the company’s fiscal year.

What immediate actions do companies
need to take when the Supply Chain Act
enters into force?
Companies that fall under the scope of the Supply Chain
Act will have to introduce and effectively implement an
appropriate risk management system. The risk management has to be established in all critical internal business
processes in order to detect risks, prevent risks, and stop
or mitigate the violation of protected legal positions if and
to the extent the company has caused or contributed to
such risks within its own business activities or the business activities of a direct or indirect supplier. The risk
analysis has to be performed at least once a year and, in
addition, on an ad-hoc basis. The results of the risk analysis have to be reported internally to the relevant decision-makers such as the board of directors or the procurement department. The Supply Chain Act also creates an
obligation to implement without undue delay a whistleblowing system that allows the reporting of risks or violations in the field of human rights.
Companies will have to immediately choose a person
within the company that is responsible for monitoring
compliance with the due diligence requirements. The Sup-
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ply Chain Act expressly mentions as an example the appointment of a human rights officer. The company’s management shall regularly, and at least once a year, inform
itself about the work of the responsible person or persons.
Companies have to issue a policy statement on their human rights strategy, unless such a statement already exists.
At a minimum, such policy statement has to describe the
process by which the company fulfills the due diligence
requirements established by the Supply Chain Act, the
risks identified as relevant for the company’s business activities, and the human-rights-related expectations that
the company has towards its employees and suppliers.
The Supply Chain Act lists a number of recommended
preventive measures to address human rights and environmental risks internally and externally. Besides implementing the company’s human rights policy statement,
developing and implementing adequate procurement processes and purchasing practices, implementing training
measures and risk-based control mechanisms, the Supply
Chain Act also recommends the consideration of human
rights aspects in the selection of contract partners, the
provision of an obligation for contract partners to address
identified human-rights-related risks in their own business activities and along their supply chains, and the performance of required trainings and control measures.
The efficiency of measures and processes has to be evaluated annually. Companies have to create, and retain for
seven years, documentation on how they comply with
their due diligence requirements under the Supply Chain
Act.
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What are the consequences in case of noncompliance?
Companies that do not comply with their obligations under the Supply Chain Act can be subject to administrative
fines and penalty payments. The maximum amount for
administrative fines is still under discussion but may be as
high as ten percent of the company’s revenue in the
preceding fiscal year. Companies that have been subject to
a high fine can be excluded from public tenders and public
contracts for up to three years.
Compliance with the Supply Chain Act shall be monitored
by the Federal Office of Economics and Export Control
(BAFA). The Supply Chain Act gives BAFA various rights
and powers to force companies to comply with the act.

Management board members and managing directors
that do not comply with their obligations can be personally subject to significant administrative fines in accordance
with Sec. 130 of the Act on Regulatory Offences.

Summary
The Supply Chain Act will establish strict legal compliance
standards for companies operating in national or global
supply chains. Companies would be well advised to assess
their existing supplier management systems as soon as
possible and start to identify areas for improvement. The
thread of exclusion from public tender processes as well as
the significant administrative fines for both companies
and managers should be reasons to take supply chain
monitoring seriously. ß

Individuals claiming that they have suffered from a violation of human rights as a consequence of a company’s
failure to comply with the requirements set out in the Supply Chain Act can empower unions or other non-governmental organizations to take legal action, subject to certain conditions. However, the Supply Chain Act does not
establish any new or more far-reaching basis for civil law
liability of companies than those already existing. In particular, companies are not generally liable for human
rights violations by subsidiaries or third party suppliers.
Managers of German stock corporations and limited liability companies will have to review and likely modify
their internal compliance management systems in accordance with Sec. 91 para. 2 Stock Corporation Act or Sec. 43
para. 1 Limited Liability Companies Act, respectively.
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Crowdworking “Collecting
bottles on the
Internet”
A discussion of the decision of the
Federal Labor Court dated 1
December 2020, 9 AZR 102/20
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By Dr. Thomas Drosdeck

Collecting bottles on the internet: This is how one crowdworker describes his activity.

Introduction
Dr. Thomas Drosdeck
Beiten Burkhardt, Frankfurt/Main
Lawyer, Partner

thomas.drosdeck@bblaw.com
www.bblaw.com

Issue 1 | March 2021

Crowdworking is a form of activity which has been gaining more and more importance in the last few years according to the available statistical information, in particular since the beginning of the corona pandemic, which is
marked by short-term work and working from home. The
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principle is simple: Companies offer "jobs" via internet
platforms. Interested persons may then apply for these
services via the platform. The range of activities is highly
diversified, from the writing of texts, through the testing
of software, to controlling activities or quality management. In the agreements between the companies and the
crowdworkers, the self-employment of the crowdworkers
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is regularly emphasized and an employment relationship
is excluded.
Collecting bottles on the internet: This is how one crowdworker describes his activity, as reported in an interview
on ZEIT-ONLINE with Christine Gerber of the Wissenschaftszentrum Berlin (Social Science Research Center
Berlin). On the Deutschlandfunk website, Benjamin Dierks writes about the "digital day laborers" and considers:
"What is ideal for employers, provides for precarious
working conditions."

An employment relationship? – No, says the
Munich Regional Labor Court…
A crowdworker, who stopped receiving job offers from the
company following disagreements and whose account had
been deleted, applied for a declaration that an employment for an indefinite period came into existence and in
addition insists on compensation and leave. He amended
his action to include an action against unfair dismissal,
after a notice of dismissal had been given by the defendant
company as a precaution in case an employment relationship existed. The Munich Regional Labor Court (LAG)
dismissed the action, as the Munich Labor Court had also
done prior to this, on the basis of the argument that no
employment relationship existed.
Christiane Benner, second chair of IG Metall, who supported the proceedings to be discussed here on the side of
the plaintiff, stated in a press release by IG Metall on 4
December 2019, that the judgment of the Munich LAG
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did not meet the expectations of the trade union. Criteria
such as personal and economic dependence or being
bound by instructions were decisive and there were clear
indications for the existence of these criteria in the present
case.
In legal literature, however, the judgment has found approval. Lipinski, Fuhlrott and also Fischer, who otherwise
can be found on employees' side, as well as other authors
have welcomed the judgment due to its reasoning and
findings. Fischer had even made predictions on the appeal
and had stated that any decision other than the decision of
the Munich LAG would be a "surprise". This surprise now
occurred.

…Yes, says the Federal Labor Court
The Federal Labour Court (BAG) largely annulled the decision of the Munich LAG and referred it back to the LAG
in part, in its judgment of 1 December 2020, after a comprehensive hearing and consultation, as process participants report. The centerpiece of the decision and the statement in the press release - the full text of the decision has
not yet been published so far - is the assertion that crowdworkers can indeed be employees.
The formulation of the BAG implies that an employment
relationship may well exist - or not -depending on the
agreement, and therefore a case-by-case consideration is
required. A different finding would have been an even
greater surprise since - as in similar cases of disguised
self-employment - a consideration is always necessary
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based on the criteria that are developed by the case law
and are codified in Sec. 611a German Civil Code (Bürgerliches Gesetzbuch, BGB) in the meantime.
For this reason, an analysis of the facts of the case and of
the facts of the judgment established by the LAG Munich
seems reasonable.
The merchandising of branded goods in retail trade or in
petrol stations was the subject of the contract that gave
rise to the legal dispute. The "crowdworker" bringing action was tasked with merchandising goods of specified
markets and forwarding the results to the contracting
company via a website established by the principal using a
combined app, according to the facts of the judgment of
the LAG Munich. The entire contractual relationship was
processed via the app, from the job description up to the
job acceptance. The remuneration was paid via PayPal.
The activity was based on a so-called "basis agreement"
that can be read in extracts in the facts of the judgment of
the LAG and essentially implies that the contractor can,
but is under no obligation to, accept available jobs, no requirements are made concerning the place of work or the
working hours, and the contractor is authorized to deploy
his own employees or to conclude subcontracts.
This basic agreement is supplemented by "General Terms
and Conditions of Business and Use" (GTC), which contain a regulation on bonus payments, which realizes a
higher "user status" through so-called experience points,
which enables access to a larger number of jobs and higher-rated jobs and thus effects a better remuneration. It is
explicitly stated in the GTC that there is no need to follow
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instructions and no employment relationship will be established.
Actually, the contract is agreed in such a way that, upon
conclusion of the agreement, the company grants the contractor the opportunity to accept orders on the company’s
website and via the app via his own smartphone. The app
includes a GPS system which can access the current location of the user, and which serves on the one hand to
limit the geographical area of the orders and on the other
hand ensures that the contractor visits the right targets. In
short, it was also used for monitoring.

LAG Munich and other Regional Labor
Courts: The present legal dispute
In the present legal dispute, the plaintiff processed about
3,000 orders in the period from February 2017 to April
2018, so that an average weekly volume of work of 15 to 20
hours was calculated. In April 2018, the defendant company informed the plaintiff that it would not offer him any
further orders and it would delete the account.
After that, the plaintiff filed an action to determine an
unlimited employment relationship, combined with a request for continued employment and payment of lost remuneration as well as protection against dismissal after
notice of dismissal had been given in the proceedings.
Thus the core of the legal dispute is described and its relevance for labor law and policy: Are crowdworkers employees within the meaning of Sec. 611a BGB?
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The LAG Munich heard the case in great detail according
to the available information. The minutes of the court
hearing comprise twelve pages - uncommon for a standard appeal hearing; this underlines the relevance of the
"crowdworking" phenomenon. Apart from a decision of
the Hessian LAG, which had to deal with completely different case facts, this was the first decision by a higher
court on the issue of "crowdworking". The Hessian LAG
had to assess the status of a bus driver during an online
application for an individual bus trip and therefore a
non-comparable life situation. However, the Hessian LAG
made some fundamental considerations concerning the
situation of crowdworkers, reflections which cannot be
found in the judgment of the Munich LAG.
The Munich LAG, however, deals with the criteria specified in Sec. 611a BGB without social policy considerations
and examines the employee status on the basis of the need
to follow instructions, personal and economic dependence as well as in the following a repetitive fixed-term
employment relationship.
As a result, the Munich LAG rejects the employee status:
Above all, it assesses the fact that the plaintiff was not
forced to accept orders, but he was free with regard to
which orders he accepted, and when. According to the
LAG, this does explicitly not take into account the fact
that, when inactive, the plaintiff was in danger of being
excluded from further orders, or that his account could be
deleted.
The Munich LAG does also not consider the large number
of processed orders - almost 3,000 - as an indication for
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the employee status. Instead, it points out that this large
number within one year indicates an economic dependence, but not a personal dependence, which is why a quasi-employee status comes into question, but not an employee status.

“The minutes of the court hearing
comprise twelve pages - uncommon for a
standard appeal hearing; this underlines
the relevance of the 'crowdworking'
phenomenon.“
The Baden-Wuerttemberg LAG had expressed similar
views and had negated the employee status in the case of
an orchestra musician who had been working for an orchestra as a freelance employee for many years, even
though the LAG considered the economic consequences
to be difficult, but it gave the legislator the responsibility
for the regulation of crowdworking or solo self-employment.
Finally, the Munich LAG considers in its decision whether
the respective order acceptance initiated a fixed-term employment relationship and this then changed to an employment relationship for an indefinite period through
owing to repetition (Sec. 14 (4), Sec. 16 sentence 1 German Act on Part-Time Work and Fixed-Term Employment Contracts, TzBfG), but objected to this, since the
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plaintiff did not file an action against fixed-term employment contracts pursuant to Sec. 17 TzBfG.
As a result, the Munich LAG rejects the employee status
meaning that the other requests such as continued employment and remuneration and leave were also dismissed.

Position of the Federal Labor Court
The BAG has assessed the facts of the case differently. According to the press release, the BAG has primarily pointed out that the principal designed the platform operated
by him in such a way that the plaintiff did not have complete freedom to organize his activity with respect to place,
time and content, rather the plaintiff was, as a result, required to follow instructions through the bundling of orders, the specified timeframe and the specification of the
retailers and petrol stations to be merchandised. Also, the
incentive system created personal and economic dependence, since he was forced to accept a large number of orders in order to be able to coordinate them and thus to
obtain a higher hourly wage.
Interestingly, the BAG assesses the drafting of the agreement in the sense of a personal obligation of the plaintiff,
whereas the basic agreement in § 5 gives the contractor
the opportunity to deploy his own employees to carry out
the job or to allocate subcontracts. However, it becomes
apparent in the facts at hand that the plaintiff actually executed all orders personally. This question may possibly be
interpreted in greater detail when the full reasons for the
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decision are available. The plaintiff 's submission gives reason to believe that the BAG resolved this issue on the facts,
because the submission stated that the service was to be
provided on a highly personal basis and that the deviating
regulation in the basic agreement could not be implemented and was therefore not experienced in reality.

“Employers or platform companies are
recommended to implement maximum
limits for the awarding of contracts.“
In this respect, the BAG quite rightly points out that the
formulation of the contract as a framework agreement or
basic agreement is only a designation, and what matters is
the actual implementation of the contractual relationship.

with the statements of the BAG that a high number of
contract awards to a crowdworker consolidates their personal and economic dependence as a criterion for the employee status. In this respect, employers or platform companies are recommended to implement maximum limits
for the awarding of contracts. Finally, it is recommended
to have clauses that have at least an indicative value in the
case of solo self-employment, in which the contractor assures that he is not economically dependent on the (repeated) awarding of contracts, but only engages in crowdworking as a "sideline" and/or is active on several platforms, so that the singular reference to one platform is
eliminated.
Further considerations will only be possible after the full
judgment has been made available. ß

Conclusion
It can thus be concluded that declaratory regulations as in
the present case, which contain formulations that exclude
an employment relationship and stipulate that the contractor may work without instructions, are of little help for
the drafting of the agreement. In practice, in order to
achieve mutual legal certainty about the status, it should
be essential that the contract and its practical implementation contain as few or as broad specifications as possible
about the time and place as well as the personal execution
of the activity. It might also be decisive when contrasting
the decisions of the Munich LAG and the Hessian LAG
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The clock is
ticking
The two-week period of Section 626
II German Civil Code when giving
extraordinary termination without
notice and its challenges
By Dr. Thomas Barthel and Dr. Roman Parafianowicz
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The two-week period does not begin until the employee's statement has been received or a deadline for a statement has expired unsuccessfully.
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W

hen issuing an extraordinary termination - usually without a notice period - practice is again
and again faced with the challenge of complying
with the two-week period of Section 626 II German Civil Code (Bürgerliches Gesetzbuch - BGB). In
short, the basic rule is that a maximum of two weeks may
elapse between the time a person entitled to terminate the
employment relationship becomes aware of the complete
facts entitling that person to terminate the employment
relationship and the time the notice of termination is received by the recipient - or, if the consent of a third party
is required, the application is received by the third party
instead. This creates some pressure in practice. However,
this pressure can be reduced. The following article provides assistance in this regard.

limit will then begin. "Due urgency" means expeditiously,
but without overexerting oneself.
Since the employer on its side must fully investigate the
facts with regard to both incriminating and exculpating
circumstances, the two-week period does not begin with
the first indications, but only after the facts have been fully
clarified. In the case of a dismissal on suspicion, where the
dismissal can be based on the existing urgent suspicion of
a serious breach of duty, the confrontation of the employee with the entire ascertained facts is at any rate necessary
as the last measure of the investigation of the facts. The
two-week period does not begin until the employee's
statement has been received or a deadline for a statement
has expired unsuccessfully. With this in mind, there is
some leeway with regard to the individual investigative
measures.

Prompt investigation of the facts of the case
First of all, it is recommendable that if there are initial indications of serious breaches of duty that could constitute
good cause within the meaning of Section 626 I German
Civil Code, the preparation and investigation of the facts
should take place below the level of those entitled to terminate the employment relationship.
This must not be done in such a way though that the information reaches the level of those entitled to terminate the
employment relationship only after a matter of weeks.
Rather, the facts must be clarified with due urgency and
then immediately communicated to the level of those entitled to termination. Otherwise, a fictitious acquisition of
knowledge is assumed with the consequence that the time
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Involvement of the Works Council/
Representative Body for Severely Disabled
Employees
During the two-week period, the works council must be
involved in accordance with Section 102 I or Section 103 I
of the German Works Council Constitution Act (Betriebsverfassungsgesetz - BetrVG), which is feasible since
there is only a three-day period for the works council to
comment on the extraordinary termination without notice.
In view of the fact that the works council hearing represents the anticipated defence to the action, since in princi-
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ple only that which has been communicated to the works
council is taken into account by the labor court in the legal
dispute, it must be prepared in detail and, for reasons of
time, in parallel to the employee's ongoing hearing on suspicions, if any.

“The facts must be clarified with due
urgency and then immediately communicated to the level of those entitled to
termination.“

Until recently, there was almost unanimous agreement
that the facts proving compliance with the two-week
deadline must be communicated to the works council by
the employer. In cases where compliance had not been
achieved or was at least in a critical range, the employer
would have wished that the issue did not have to be "put
on the table" so early and in such a documented manner.
Here, the German Federal Labor Court (Bundesarbeitsgericht - BAG) unexpectedly turns out to be a help based
on its decision of 7 May 2020 (2 AZR 678/19), according
to which no explanations regarding the compliance of the
two-week period have to be made in the works council
hearing. According to the BAG, the necessary content of
the works council hearing is based on the meaning and
purpose of the right to involvement, which is to enable the
works council to influence the employer in a proper manner and, if necessary, in favour of the employee. The purpose was to enable the works council to assess the validity
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and weight of the grounds for dismissal, but not to anticipate a type of dismissal protection proceedings.
This completely new case law considerably facilitates the
preparation of works council hearings and, in particular,
improves the negotiating position, since the possible failure to comply with the two-week deadline does not have
to be transparently disclosed before the notice of termination has been given and before a conciliation hearing in
the labor court has been held. Disclosure must now only
be made in the statement of defence or in the subsequent
written pleading.
The above statements apply accordingly to the involvement of the representative body for severely disabled employees, which comes into consideration and is a prerequisite for the effectiveness of a dismissal pursuant to Section 178 II 3 of the German Social Security Code IX (Sozialgesetzbuch IX - SGB IX), where a severely disabled
person or a person of equal status is affected and a representative body for severely disabled employees has been
formed.

Situation in case of special protection
against dismissal
If employees have special protection against dismissal,
which means that either the works council must agree to
the dismissal (in the case of works council members under
Section 103 I BetrVG or members of the representative
body for severely disabled employees under Section 179
III 1 Social Security Code IX in conjunction with Section
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103 German Works Council Constitution Act) and/or a
public body must declare the dismissal admissible/approve it (Integration Office in the case of severely disabled
persons or persons with equal status to them (Section 168
Social Security Code IX)) or the respective competent
body for expectant mothers in the protection period after
birth (Section 17 German Maternity Protection Act (Mutterschutzgesetz - MuSchG)) or employees on parental
leave (Section 18 German Parental Benefit and Parental
Leave Act (Gesetz zum Elterngeld und zur Elternzeit BEEG)), it applies that the respective application must be
received by the competent body within the two-week period. In addition, if the works council refuses to give its
consent or does not react, an application to the labor court
for substitution of the consent pursuant to Section 99 IV
German Works Council Constitution Act must be submitted to court within the two-week period.

“Disclosure must now only be made in the
statement of defence or in the subsequent
written pleading.“

case of substitution of consent by the court, the notice of
termination must be received within two weeks after the
formal legal effect of the official decision.
In the case of the requirement of an official declaration of
admissibility/approval, on the other hand, if the period
within which the authority has to make a decision has expired, the employer must immediately actively inquire
whether the period has expired without a decision, or
whether a positive decision has been made which is still
being sent by post, with the consequence that the termination must be declared immediately. Here – and this is very
important – it is not permissible to wait until a possible
official decision reaches the employer by post at some
point; according to case law, this would not be an immediate reaction and despite a positive decision by the competent body, the two-week period would then be treated as
having expired, with the effect that the extraordinary notice of termination would be invalid. In a situation where
only an extraordinary termination without notice is possible, this would be extremely unpleasant. ß

Once all this has been achieved, there are still further potential pitfalls. In the event that the works council's consent is required, it is important to note that if the requirement for the works council's consent subsequently ceases
to apply (e.g. because the works council member resigns
from office), the extraordinary dismissal must then be declared immediately because otherwise non-compliance
with the two-week period is assumed. In contrast, in the
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The Skilled
Workers
Immigration Act:
An overview of
changes recently
introduced in
German law
An initial review of its impact on
labor immigration
By Andreas Meier

M

arch 1, 2021 marked one year since the introduction of the Skilled Workers Act to German immigration law. Its objective was to facilitate the immigration of non-EU nationals to Germany for
the purpose of employment/vocational education and
thus to help address Germany’s shortage of skilled workers
in various economic areas such as IT, the health sector and
the trades. In particular, new legal bases for skilled workers and trainees were created that should attract more foreign nationals to immigrate to Germany. Besides that, the
often long processes for obtaining visas to enter Germany
should be shortened by the implementation of a so-called
fast-track procedure for skilled workers.
Given the impact of the corona crisis on travel and migration around the globe over the last year (and hence almost
the entire time the Skilled Workers Act has been in place),
it is hard to fully evaluate its success.
Yet, one year after its introduction, many high-ranking
German politicians have been summarizing the impact of
the law as positive to a large extent, despite the effects of
the coronavirus on immigration overall. However, some
practitioners in the field of business immigration beg to
differ. In particular, the functionality of the fast-track procedure and the practicability of the legal basis for IT-specialists remain doubtful.

Andreas Meier
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Due to the fact that many German immigration offices
and consulates/embassies abroad have been closed or
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working with skeleton staff over the past year, a final review of the functionality and benefits of this process cannot be undertaken yet.

The fast-track procedure was implemented for two main
reasons:
First and foremost to reduce the overall processing times
of obtaining visas for skilled workers. This should be ensured with definite timelines for certain steps that need to
be taken by German authorities within this process, which
subsequently should lead to the granting of earlier visa
appointments with the German Representative Office
abroad.

“Each German federal state was supposed
to create specialized and centralized
immigration offices for the sole purpose of
facilitating these processes.“

Secondly, highly qualified foreign nationals should be enabled to have their employers based in Germany start the
process with the relevant immigration office, rather than
initiating the process with the German Representative Office abroad themselves.
For that, each German federal state was supposed to create
specialized and centralized immigration offices for the
sole purpose of facilitating these processes. Shortly before
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the law became effective though, it was already clear that
not all of the federal states would do so. Bavaria, for example, did not follow the aforementioned recommendation
by the German government, while North Rhine-Westphalia established a centralized immigration office responsible for the whole state, based in Cologne. As the
immigration office at the place of the employer’s branch is
responsible for initiation of the fast-track procedure, employers first have to verify which authority is responsible
for the particular process. This, however, can be quite
challenging and time-consuming, given the inconsistency
of federal states’ approaches. Besides that, each authority
may have slightly different requirements in documents
and information they require from the employer and foreign national. Only once all the required documents are
handed in, the above-mentioned set timelines for the authorities begin.

This also lays out one major problem with the fast-track
procedure:
While there are deadlines for each step of the procedure
once started, there is no deadline for the authority to initiate the procedure itself. It can take several weeks to have a
procedure started, depending on the workload and responsiveness of the authority. That, of course, is lost time
for any employer and skilled worker.
Further to that the question remains if the German Representative Office will be able to grant visa appointments
within the determined timelines once travel and migration are back to normal. There are many German Consulates and Embassies around the world where waiting times
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Some legal changes that have been made within the implementation of the Skilled Workers Act may be helpful for labor immigration in the future.

for visa appointments have run to several months over the
last years. Skilled workers who follow the fast-track procedure should receive appointments within two weeks after
sharing the pre-approval of the immigration office in Germany with the German Representative Office. This, of
course, can only be facilitated if there are capacities for
these applications and if Representative Office are not understaffed. It is also at least questionable what will happen
to applicants who follow the regular route. Will their waiting times further increase as skilled workers are prioritized?
Overall, the implementation of this procedure has shown
positive initial results and may be a viable option for certain processes. Yet, there are many process improvements
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and clarifications to be made before it fully reaches its
potential.

Permit for IT specialists
While labor immigration to Germany is generally mainly
open to highly-qualified personnel (in other words individuals who have a vocational education or a university
degree that is comparable to a German university degree),
this newly invented legal basis applies to specialists in the
IT sector who do not have either. Because the IT sector
evolved quickly, there are many specialists in this field
without a formal education and who are partially selftrained. Those individuals should now be drawn to Ger-
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Despite the good intention, one of the requirements to
obtain this permit type is B1 level proficiency in German,
which rules out many possible applicants. While the language skills can be waived in justified cases, this requirement has led to the situation that this permit type has not
been used as often as it could have been.
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Summary
To summarize, some legal changes that have been made
within the implementation of the Skilled Workers Act may
be helpful for labor immigration in the future. Once all
involved parties have grown comfortable with the fasttrack procedure in particular, it may be beneficial for the
overall process. As yet, the bureaucratic approach, the understaffing in German Representative Office abroad and,
of course, the effects of the Covid-19 crisis, have held back
its full potential. A final evaluation on the success of the
Skilled Workers Act on labor immigration will have to
wait for the time being. ß

Sie haben ein großartiges HR-Projekt vorzuweisen,
mit dem Sie in Ihren Unternehmen erfolgreich neue Wege gegangen sind?
Dann suchen wir Sie!
Bewerben Sie sich jetzt beim Deutschen Personalwirtschaftspreis
um den Titel HR-Macher 2021 in einer von sechs Kategorien.
Werden Sie Teil vom #DPP und zeigen Sie der HR-Welt,
was Sie geleistet haben.
Die Bewerbungsphase endet am 15. Mai 2021.
Alle Informationen unter deutscher-personalwirtschaftspreis.de
Partner:

Veranstalter:

DPP-2021-Anzeige.indd 5

Issue 1 | March 2021

Previous

Content

Next

18.03.2021 17:05:50

15

I mmig r ation L a w

Ambitious goals
The Skilled Immigration Act: An
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For some occupations, the German Federal Employment Agency is now able to conclude agreements with the employment agencies from the countries of origin of the
skilled employees.
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Reasons behind the adopted changes
It is becoming increasingly harder to fill vacancies with
suitable skilled workers. This situation is particularly evident in sectors like Science, Technology, Engineering and
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Mathematics (“STEM”), as well as for health-related occupations. Moreover, Germany’s society is constantly ageing.
Such demographic phenomenon is spreading all over Europe, giving its nickname – not surprisingly – ‘the old
continent’ a whole new meaning.
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In November 2018, the German Federal Government
launched a new strategy, aiming to attract qualified professionals from third countries. The measures to be adopted, including a legislative reform package, were listed in a
paper titled “The Skilled Labor Strategy” (Fachkräftestrategie der Bundesregierung) hereinafter referred to as “the
Paper”).

the five objectives that had been announced were: improve
the legal framework; support quality of professional practice; attract skilled workers by improving recruitment;
bolster acquisition of the German language; and establish
faster and more efficient procedures.

Main features of the reform
Skilled Immigration Act
On 19 December 2018, based on the Paper, the Federal
Government adopted the draft “Skilled Immigration Act”.
“The Skilled Labor Strategy and the draft Skilled Immigration Act lay the foundations for securing our future skills
needs.” stated Federal Minister for Economic Affairs and
Energy Altmaier.
The Act entered into force quite “silently” on 1 March
2020. At that time, the enormous health crisis was taking
centre stage in the media and political debates. Therefore,
the Act adoption passed arguably almost “unobserved” by
the press and the legal doctrine. However, the importance
of the reform should not be underestimated, especially if
compared with the Paper at the basis of its adoption.

Strategic Objectives from the Skilled Labor
Strategy
If the Act is read by taking into account the key objectives
of the Skilled Labor Strategy, it seems that the promises
have been – at least formally – kept so far. As a reminder,
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As stated in the Paper, the reform should create a system
in which the identification of third country nationals
coming to Germany for work or training purposes is clear
and comprehensible. The Act gives a definition of “qualified professional”: a person with a tertiary education degree or a vocational training qualification following a
training course lasting at least two years. Regardless of
whether the person has a university degree or a vocational
qualification, the foreign qualification must be officially
recognized by the relevant German authority.

“Skilled workers from third countries,
exactly like all the other 'transnational'
workers, will have to face some further
incertitude concerning their immediate
future.“
Third-country professionals in Germany may exercise an
occupation for which they are qualified. Employment in

Previous

Content

Next

related occupations is a possibility, provided that the occupation requires a qualification.
The Act also concerns professionals with a vocational (i.e.
non-academic) training qualification. If someone has such
a training qualification recognized in Germany, his/her
residence permit authorizing work in a specific occupation will also allow him/her to work in Germany in all
occupations covered by the qualification.
Immigration is also facilitated for those coming to Germany with the intention of undertaking further training
and/or seeking a job. The framework under which qualified professionals, non-EU nationals, are allowed to come
to work in Germany has been expanded. If certain conditions are fulfilled (including a minimum language knowledge), they will be granted a residence permit for up to six
months. During the time spent in Germany looking for a
job, employment of up to 10 hours a week on a trial basis
is also feasible.
Third-country students are not left behind: improved possibilities for foreign students in Germany to switch to other types of residence status, even before the completion of
studies, are provided. For example, third-country students
can receive residence permits to attend vocational training
courses instead of concluding their studies. Further, under
certain preconditions, it is possible to switch to a residence permit to work in a qualified occupation by accepting a job offer as qualified professional whilst still studying
or receiving vocational training.
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Moreover, priority checks are no longer required. No priority check is undertaken by the Federal Employment
Agency (Bundesagentur für Arbeit). This means that there
are no checks as to whether an applicant from Germany,
or the EU, is available and therefore the preferred choice
for the specific job-position.
One of the most striking features of the reform is the effort
to reduce administrative burdens and bureaucracy.

Specialized agreements among employment
agencies
For some occupations, the German Federal Employment
Agency is now able to conclude agreements with the employment agencies from the countries of origin of the
skilled employees. These agreements shall permit the
skilled workers to come to Germany without the condition of prior certificate recognizing the equivalence of the
immigrant’s qualification.

Fast-track procedure for skilled workers
The Act introduces the possibility for employers seeking
to hire a skilled third country national to request an expedited procedure at the competent Foreigners Authority.
This will shorten the duration of the procedure for visa
issuing, while also making it easier for job seekers to obtain a visa.

The procedure is based on an agreement between the hiring company and the Foreigners Authority. It establishes
obligations for involved parties and describes the course
of action, including tight deadlines.

Conclusion
It is probably too soon to properly evaluate the Act’s ability to help the German Government to achieve its strategic
purposes. However, we can already at least appreciate that
the legal reform appears to be aligned and coherent with
its primary goals emphasized in the Paper almost two
years ago.
The pandemic and the consequent economic crisis undoubtedly make evaluations more complex. In the unpredictable scenarios we are currently experiencing, more
time will be needed to learn about its effects. Furthermore,
the current emergency situation unfortunately introduces
additional obstacles to international travel, particularly to
travel for work-related reasons. Skilled workers from third
countries, exactly like all the other “transnational” workers, will have to face some further incertitude concerning
their immediate future. ß
Editor`s note:
We already informed you about the Paper in our 04/2018 issue of the Labor
Law Magazine. You can find the article HERE.
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