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This editorial is slightly different: We are proud and 
happy to announce that our renowned Advisory Board 
has grown significantly since we have published the 
most recent issue of Going Digital. We welcome on 
board Eva Gardyan-Eisenlohr (Global Chief Compli-
ance Officer, Olympus Europe), Jutta Loewe (Group 
Data Protection Officer/Global Data Protection Office, 
Brenntag), Martin Clemm (SVP Global Legal & 
General Counsel, Software AG), Dr. Maik Ebersoll 
(Head of Legal Operations, Bosch), David J. Deutsch 
(Head of Governance Operations, Hochtief), Florian 
Maring (Head of Group Legal Operations, Volks- 
wagen), Arta Majlesi, LL.M. (London) (Head of Legal 
Digitalization, Deutsche Bahn), Dr. Rasmus Furth 
(Lead Legal Operations, ING) and Dr. Bernhard Waltl 
(Legal Operations Officer, BMW Group).  – What a 
tremendous Gain for us!
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In	a	nutshell:	
Everything	that	
leaders	in	digi-	
talization	need	
to	have	in	mind	
right	now
From practice for practice:  
LECARE GmbH
By	Zoë	Andreae I

n Going Digital`s Top 5 section, we will be presenting 
all the important and practice-oriented topics that are 
high up on the agendas of leading (corporate) lawyers 
in Germany and of our project partners. With Top 5, we 

would like to contribute further to improving transparen-
cy in the German legal market on both the demand and 
supply side together with companies, law firms and ser-
vice providers. Our Top 5 column supplements the prac-
tice-oriented reporting introduced in the Going Digital 
magazine last year. And because time is a factor – and of 
course, time is money – we have tried to make our report-
ing as succinct as possible. 

In this issue, Zoë Andreae shares her insights with us.

1	 What is Clubhouse? Overnight Clubhouse turned 
into a refreshing lockdown hype that instantly 
grasped many people’s fascination, especially 
through the exclusivity of getting an invite to the 
app and its both informal and open-minded 
discussions. While a deeply unsatisfied and craved-
for desire of many extroverts, usual keynote 
speakers and thought leaders to communicate more 
seamlessly again beyond Zoom conference is still 
being stilled, already a few weeks later, Clubhouse is 
losing its appeal among mainstream users. With 
spring approaching and less people sitting isolated 
and lonely at home, how will the future potential of 
Clubhouse as a social communication platform 
develop?

2	 Lockdown opportunities: Besides experimenting 
with Clubhouse as a new marketing and sales 
channel, these extraordinary times should be seen as 
an opportunity to reflect on and re-evaluate existing 
strategies, goals, processes and systems. Are they 
still adequately competitive and incorporate 
sufficient focus on digital transformation? How far 
have we actually digitalized beyond the pandemic’s 
must-haves that enable working from home? How 
can we use this momentum to initiate compa-
ny-wide digital transformation projects that 
fundamentally reshape and reposition our company 
to make it sustainably competitive in an ever faster 
changing digital world?

3	 Digital transformation projects: the priority is to 
START. Even if you start small, START. Even if it 

Zoë	Andreae
Hamburg, LECARE GmbH
Chief Executive Director 

z.andreae@lecare.com
www.lecare.com
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goes slow, START. Start with a coherent and 
overarching digital long-term vision and strategy for 
your company. Set ambitious goals, secure a budget, 
and START with small lighthouse projects that can 
have a highly visible and significant impact for the 
company. Be thorough and take all relevant stake-
holders on this journey, even if it slows down the 
process, so that you have all necessary experiences 
and perspectives at the table and, more importantly 
from a change management perspective, so that you 
achieve maximum commitment everyone that will 
be impacted.

4	 Beyond initiatives to increase our company’s digital 
readiness and data-drivenness to advance predicta-
bility and scalability, it is essential that we anticipate 
and identify disruptive forces in our markets 
emerging in these times of fundamental change. 
Even better, would be to proactively develop and 
implement disruptive strategies ourselves, while our 
core business is still strong, to prevent being 
surprised and replaced by them once it is already 
too late, i.e. when they have already started to drive 
us away from our seemingly uncontested home turf.

5	 Finally, how will our company’s after Covid-19 (AC) 
reality and, as such, new normal look like? Will 
remote working be an integral part of our company 
culture from now on and what impact does that 
have on our company’s performance and culture? 
How can we ensure our company protects its former 
strengths and leverages its newly acquired ones? 
What new challenges and frictions have emerged 

and need to be managed? Finally, are we well 
prepared and flexible enough to respond to an 
equally unexpected and drastic crisis in the future? 
Many complex questions to be answered and 
exciting new opportunities to be seized in the 
months ahead! ß
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Digitalization	is	
transforming	
Legal	–	now	
much	faster		
as	a	result	of	
COVID-19
Change in the digital age is ongoing, 
but no one could have predicted the 
pace of change 2020 brought
By	Giuseppe	Marletta,	Catherine	J.	Moynihan,	and	Antje	Teegler

Formalised innovation has an intuitive, non-technical side as well: it forces siloed teams to work together.
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D
igitalization was gaining momentum prior to 2020, 
with the ever-increasing pressure to do more with 
less. However, COVID advanced that transforma-
tion more in one year than we have seen in the last 

ten. Even with progress being made to vanquish the virus, 
it is probably safe to say that remote working will not abate 
fully when the pandemic subsides. Data from the Associa-
tion of Corporate Counsel (ACC) shows that just under 
half of corporate law departments plan to keep their 
COVID-era work-from-home (WFH) policies in place 
even after the pandemic has passed. 

That, combined with ongoing budgetary pressure and 
heavy demand for legal services, means legal transforma-
tion will only intensify. Now more than ever, technology is 
shaping the parameters of a business’ strategy and growth. 
Real digital transformation is necessary to survive and 
thrive.

„Regardless of geographic location or 
industry, COVID-19 has forced everyone to 
rethink their short- and long-term strate-
gies to ensure effectiveness.“

Dirk Naumann, general counsel, Orange Business Ser-    
vices, recently shared his observations on legal trends ac-
celerated by COVID in the ACC	Docket. 

“For legal and risk management functions,” he writes, “the 
pandemic has changed how emerging trends are viewed 
by the business. Where requests to embrace change may 
have been met with a shrug before — if a reaction at all 
— COVID-19 has magnified those trends and elevated 
them. As drivers of a low-touch-high-efficiency ‘next nor-
mal,’ general counsel and compliance officers will need to 
adapt the way their teams work.”

Let this be nothing short of a wake-up call for law depart-
ments. For all the attention legal technology received in 
recent years making the rounds in business law journals 
and various communities, many law departments are still 
deeply cautious, wary of investing time or money into 
technology solutions. ACC’s 2020	 Legal	 Operations	 Bench-

marking	Maturity	Report, a study of over three hundred legal 
departments’ technical progress across 15 functions, 
found that very few legal teams could call themselves “ad-
vanced” across all functions. No surprise, compliance, the 
cornerstone of most departments, was the most mature 
function, with 28.7% of respondents in an advanced stage. 
However, innovation management is the least mature, 
with only 5.4% reporting an advanced stage. It will be in-
teresting to see what, if any, impact COVID has on inno-
vation management maturity in the coming years.  

But what solutions are legal departments adopting?

According to the 2021 ACC CLO Survey, 42 percent of 
CLOs plan to adopt new legal technology solutions to im-
prove department efficiency over the next year; 10 percent 
have already recently done so. Among those planning to 
do so this coming year, 67 percent are looking to invest in 

contract management technology, followed by document 
management and eSignature tools respectively. 

A parallel trend is the increasing application of enterprise 
technology to legal work. Given cost and efficiency pres-
sures, which the pandemic worsened in many sectors, 
many	 legal	 departments	 have	 discovered	 and	 implemented	 plat-

forms	 with	 integrated	 features, such as the Microsoft 365 
suite, or adapted other enterprise tech like ServiceNow, to 
meet their needs. These are technology solutions that re-
quire little to no additional investment. They are also 
quick to implement, and help staff gain the experience to 
properly select legal-specific solutions in the future. 

According	to	Gartner	research, at least 25 percent of spend on 
corporate legal applications will go to non-legal technolo-
gy providers by 2025. These trends were picking up speed 
before the COVID pandemic. 

Another common solution – although it does require in-
vestment – is to hire legal operations professionals. The 
2021 ACC CLO Survey also shows that legal operations 
hiring has risen steadily among legal departments for 
years, in tandem with increasingly complex regulation 
and, yes, increasing reliance on tech solutions. The defini-
tive and quantifiable value added by these professionals on 
improving function maturity was also seen in the ACC 
Benchmarking data.

In addition to software and increasing involvement of op-
erations professionals, we’re likely to see in this second 
year of the pandemic, is a formalisation of innovation in 
legal departments. This refers to ongoing organisational 
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processes to develop innovation ideas, rubrics to vet them, 
protocols to prototype and test them, and a defined way to 
roll them out. The most promising solutions have involved 
new applications of extant technology, like artificial intel-
ligence (AI) and robotic process automation (RPA). 

Formalised innovation has an intuitive, non-technical side 
as well: it forces siloed teams to work together. Many large 
legal teams are divided into autonomous, non-communi-
cating bailiwicks; a standing innovation management 
function, with its focus on holistic solutions, dissolves the 
barriers through multi-functional task forces or standing 
committees. 

If your legal department needs to make rapid and steady 
progress in digitalisation, formalised processes might be a 
good place to start. ACC recently hosted a session on 
Building	 an	 Innovation	 Management	 Function in legal depart-
ments in the EMEA region. Innovation may be happening 
in pockets of your legal department, and it may even be a 
priority, but building a cohesive, cross-functional innova-
tion process, featuring ongoing sourcing, evaluating, pro-
totyping, testing and rolling-out new solutions could be 
your department's next step. And it doesn't require dedi-
cated staff!

Otherwise, these ACC resources might have the solution 
you’re looking for:

• Get started with these 10	tips	on	leveraging	the	technology	

you	have

• Check out the ACC Maturity Model Foundational 

Toolkits on Innovation	Management,	Knowledge	Management 

and Technology	 Management. The toolkits can save you 

time and money when optimising processes, technolo-

gy, and human capital to improve efficiency and 

cost-effectiveness. (Included in ACC Membership)

• Read the newly released 2021	ACC	Chief	Legal	Officer	Sur-

vey	 Report. Spoiler alert: Contract management is the 

top legal tech area in which CLOs plan to invest.

• Learn about digital transformation strategies and in-

novative tools for the legal department at the 2021	ACC	

Europe	Annual	Conference. (Registration required.)

Regardless of geographic location or industry, COVID-19 
has forced everyone to rethink their short- and long-term 
strategies to ensure effectiveness. While this digitalisation 
and change in approach was on the radar for some, espe-
cially larger law departments, COVID moved up every-
one’s timeline to the here and now. Those who continue to 
adapt and be agile in their approach to technology and 
rethinking internal processes will be able to position 
themselves for success beyond COVID.Æß
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Designing	a	
legal	digitali-
zation	strategy
The legal team as an agent of mean-
ingful and positive change in the 
company
By	Vasile	Tiple

Legal Strategy

One of the most important documents in any legal team is 
the Legal Strategy. This foundational document for any 
legal team can have various forms and shapes, but the es-
sential common denominator would be the vision it has 
for the company. The strategy can be based on two views: 
a conservative or a visionary one.  

Both views have their respective benefits, in the first, more 
conservative one, any changes would typically be done at a 
slower pace with a higher degree of bureaucracy and ap-
provals (more stability), while in the second one any 
changes would be much easier to implement as they would 
be seen as an element of progress and challenging the sta-
tus quo of how the things are done with the view of ulti-
mately improving not only how the legal team works but 
what type of impact it decides to have in a company (agil-

ity and innovation). It can have implications on how the 
existing role is seen by the leadership, as a mandatory cost 
center in charge of legally validating business decisions 
and ensuring legal compliance in all company operations 
or as a business partner which can play its revenue-gener-
ating part by ensuring the company's legal compliance, 
process efficiency, proactive legal compliance and compli-
ance by default. This is essentially linked with the risk ma-
trix any legal team has in place (formal or informal) for 
assessing the extent of a process flexibility and required 
approvals flow. 

Legal Digitalization Strategy

Supporting the growth of the company can be achieved by 
making even minor changes to an existing process where 
unnecessary steps are removed once they are objectively 

By understanding the company’s existing digital landscape and its processes, the legal team can effectively become an agent of meaningful and positive change.
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analyzed in terms of compliance value versus the potential 
risk level it would invite. For example, if a company's pol-
icy is paper based all the subsequent process deviations or 
notices for the policy's applicability will need to follow the 
same route which means that there is a very small possi-
bility to meaningfully improve the steps in that policy 
such as digitalizing one or all of the steps and activities 
under the scope of the policy. The same thing can apply to 
other processes, where if you can replace or improve a step 
in the puzzle, it will essentially act as a vital change factor 
which will trigger a snowball effect.

„It is much easier to put in place business 
continuity plans in case unforeseen events 
occur when digital by default is the legal 
team’s philosophy.“

For example, if you decide to implement e-signatures for 
the company's contracts, you will change and improve a 
lot of other processes that relate to contract management. 
Paper based ones will become obsolete, costs with pa-
per-based signatures, mailing, time and costs saving, secu-
rity and process efficiency will be improved. Digitalization 
of the company's contracts will kickstart process and doc-
ument automation, efficiency, integration with other com-
pany tools, security and better visibility. The increased 
level of employee and customer satisfaction triggers a bet-
ter and more optimized sales process in which legal is 
playing an important role in accelerating sales and cus-

tomer adoption of the company's products. The same log-
ic can help legal teams ensure that the company is able to 
scale without any disruption based on potential internal 
operational deficiencies which legal can control or influ-
ence. Being one of the teams that can touch any process in 
the company, the legal team has the great responsibility 
and opportunity to put in place processes which would 
proactively allow it to assess the situation in all company's 
functions. This provides an unparalleled overview for the 
legal team in everything that happens and an ideal posi-
tion to prevent any possible non-conformity with the law 
which would otherwise trigger huge costs and liabilities. 

In terms of practical implementation, this can be done by 
looking at how the legal team is currently providing sup-
port to various functions in the company and how that 
support is integrated in the way in which those functions 
are working. Only by attaching the legal team’s processes 
to the various functions' tools and workflows can this pro-
active approach succeed and legal can have a bird’s eye 
view over all major things that happen in the company. It 
is far more efficient to design the legal support request in 
the tools where those teams are working than to put in 
place a special legal tool and ask those teams to use it 
whenever they need legal support. It should be the other 
way around: legal should be present in their stakeholders’ 
tools and workflows and add any specific legal processes 
or tools only when those existing ones do not address the 
specific need legal is required to address. For example, if 
the company is using a project management tool which is 
used by one or more functions to do their work, it would 
be better to design a simple legal request form in that tool 
describing how and when it should be used by those teams 

instead of putting in place a separate legal dedicated tool 
to support those functions. It is both a re-usability and an 
efficiency approach which can ensure that legal-related 
goals are achieved with minimum costs (the legal team 
can get licenses under those functions' budget or allocate 
legal budget to get additional licenses – in both scenarios 
this is a more operational and cost-effective approach than 
putting in place a legal-specific tool).

Another example would be the support of the sales team 
which is the first line of contact with the customers. It 
would be far more efficient to adapt the way legal reviews 
and approves revenue-generating contracts by putting in 
place workflows in the sales related enterprise tool where 
the entire process can occur than to put in place a special 
contract management platform where the sales team 
would need to work in together with legal. It is also impor-
tant to consider consolidating and limiting the number of 
tools used for supporting the company and various func-
tions to those which are generally available already in the 
company and are known by the employees instead of add-
ing numerous tools to achieve niche legal objectives. The 
same principle is applicable to other functions as well 
which should only implement software which is critical 
for their activity and an existing company-wide used tool 
is not re-usable for those tasks.

Digital Legal Team

Implementing a legal digitalization strategy is equivalent 
to a paradigm shift in the way the legal team will work. 
This strategy will create the context for achieving a digital 
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legal team – a team whose processes and documents are 
thought of as digital by default. Ensuring that the legal 
team is not only a participant but also a driver in the digi-
talization efforts of the company needs to be one of the 
main objectives of the legal team, as it is an element in 
mitigating legal risks for the company. 

One relevant example is the adoption of the General Data 
Protection Regulation by the European Union which 
placed companies which were heavy personal data proces-
sors (both for their employees but also their customers) in 
a difficult position trying to figure out the operational 
mechanisms capable to ensure their compliance with the 
new privacy requirements. Privacy by design and privacy 
by default, data subject requests, data access and data 
portability, data minimization and data mapping of all 
used data, including company users, tools, purpose, types 
of data and categories corelated to the business purposes 
for which that data is being used are only some of the chal-
lenges brought about by the General Data Protection Reg-
ulation. 

Nevertheless, these challenges can be better overcome 
with the right digital processes in place in combination 
with legal advice. There are several steps that can be taken 
proactively to ensure privacy by default and by design: 

1. The most important one is raising management 

awareness – which can be achieved through 1:1 discus-

sion with the leadership team (they need to under-

stand first of all the legal requirements to ensure that 

they can properly decide on the business impact and 

product strategy). 

2. Another step is putting in place a privacy-specific 

training program - which once it is put in place can be 

implemented with the management’s support for all 

employees on a recurrent basis. 

3. Having a Privacy Task Force is another way of improv-

ing privacy compliance. Such a team should be formed 

of employees from every team (or one employee for 

every two-three teams but who has the needed knowl-

edge of those teams’ operations) which has or can have 

a privacy impact (either via the tools used, process in-

volvement or job description). This can be an informal 

team (there is no need to put it in charts) where the 

Privacy Officer is having some quarterly or more fre-

quent meetings to provide more direct support and 

discuss any issues in terms of future product develop-

ment plans, new products or features. 

4. Disseminating a Recurring Privacy Questionnaire – 

across the company asking employees to list their main 

activities and if they have access to any personally 

identifiable information is a good way to double check 

if a particular process is as it should be or if there is 

unneeded access to the data. 

5. Implementing a Product Privacy Request as a form in 

the tools where the product and engineering (can be 

different depending on the company’s profile) teams 

work and collaborate to ensure that this request is a 

mandatory step in the management process of the re-

lease any new product or feature. It is vital to have the 

legal team involved in the product release manage-

ment process to validate if privacy by design or privacy 

by default principles are observed. 

Certain parts of the abovementioned privacy matters can 
be automated so that you avoid possible non-compliance, 
for example, you can use a software robot to create prod-
uct privacy requests and ask the teams to reply to specific 
questions. You can even automate data subjects’ requests 
regarding the processing of their personal information 
starting with the user's initial request, including the data 
mapping process, and finishing with sending the relevant 
response to that user so that the entire process is fully au-
tomated and there is no unnecessary human intervention. 

A similar approach can be taken for the contractual pro-
cesses where (as mentioned above) process changes such 
as implementation of e-signature can trigger end to end 
digitalization and automation with software robots. These 
software robots can play an essential part in ensuring that 
the company runs as automated as possible with key su-
pervision and management by the employee process robot 
owners. 

Also, it is much easier to put in place business continuity 
plans in case unforeseen events occur when digital by de-
fault is the legal team’s philosophy. Putting in place digital 
processes and documents creates the premises for simpli-
fication and standardization which allow for automation 
to be applied, as well as better interaction with all other 
functions. For example, in case of force majeure events 
ensuring that the organization can continue working is 
critical. This can be achieved with the right digital pro-
cesses and automation. Every company should have busi-
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ness continuity procedures in place which should be an 
accurate reflection of the company’s processes implement-
ed by various teams. This shouldn’t be one of those boiler-
plate policies and statements where they sound good on 
paper but there isn’t actually any practical reflection of 
those principles in the company’s operating procedures. 
Key topics on business continuity with a significant focus 
on digitalization irrespective of the nature of the activity 
should be clearly spelled out in company policies and ap-
plied to a clear technical and operational framework. For 
instance, in respect of data processing activities, using the 
existing framework will ensure a sustainable business con-
tinuity by properly considering Tools (which are used to 
process data), Processes (business reasons, type and extent 
of the data processing) and People (the data subjects, as 
well as the employees involved in data processing activi-
ties or with access to the tools used in data processing). 
Having a clear map of these matters can help establish and 
continuously monitor the level of business sustainability, 
continuity and compliance. These are the elements that 
can help put in place the right digital framework for a 
company with the help of the Legal Digitalization Strategy.

Outcome: Automated Enterprise 

A digital and automated enterprise can only happen if all 
functions have a digital strategy as a guiding factor in the 
way they think about their activities. Putting in place this 
framework for their respective function with the help of 
the IT department will help achieve an enterprise-wide 
consistency and efficiency of the tools used in the compa-
ny. Despite the initiative to transfer into a digital format, 

operational processes of the legal team can also be as-
sumed by a Chief Information Officer. It is not necessarily 
an organic approach but rather a forced one from another 
business function, since the IT department, albeit one 
deeply involved in all the tools and systems of the compa-
ny is at the same time unfamiliar with the necessities and 
objectives of the legal team or other business teams. The 
IT department is the owner of the way these tools are inte-
grated in the wider digital strategy of the company and is 
not responsible for the outcomes that the teams imple-
menting them pursue. This is one of the reasons why the 
legal team needs to be the driver for their function first 
and subsequently for the other ones, to ensure that the 
digital legal processes they implement have a technical 
correspondent in the function they are required to sup-
port. One way to do it is to maximize the value of the tools 
any company is using and which we can call already the 
company essential tools, such as those used for generic 
digital infrastructure: storage, project and document 
management, security, automation (Microsoft Suite, 
SharePoint, Google Suite, Gdrive); and specific digital in-
frastructure: account creation and planning, analytics, 
time and team collaboration (Sales Force, NetSuite). As 
these company essential tools can be found in any compa-
ny (in this or another form), it is very important to under-
stand how to use these ubiquitous tools to digitalize the 
legal team’s work. The company essential tools offer the 
unique advantage and opportunity for the legal team to 
tap into each and every one of the company business 
teams to ensure legal compliance and legal enablement for 
these teams to achieve their business objectives faster, 
more efficiently and more simply in a legally compliant 
manner. By creating the venue through the company es-

sential tools to offer legal support to the company, the le-
gal team can digitalize all its workflows and processes by 
including them in the company essential tools. 

By understanding the company’s existing digital landscape 
and its processes, the legal team can effectively become an 
agent of meaningful and positive change. It can design its 
own way of doing things matched to the company’s tech-
nology and operations framework by re-using company 
essential tools for legal-specific purposes ranging from 
better covering the legal requests in the company to de-
signing new processes that will help expand its business 
and customer base.Æß
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Rethinking	risk	
management	in	
the	legal	market
If we were not prepared for corona, 
what could 2021 have in store for us?
By	Prof	Dr	Bruno	Mascello,	LL.M.

I
t has always been difficult to look into the same crystal 
ball and forecast future changes in the legal market. Af-
ter the events of 2020, however, this has been further 
amplified. We believed or hoped that developments 

would progress more or less linearly, i.e. predictably. To all 
intents and purposes, certain unexpected changes in 
speed, as well as minor development leaps, were accepted 
– but in moderation, please. As I said before, this applied 
up until now.

White or black swans, or merely grey ones 
after all?

Corona raised a new question: Were we able to predict this 
event, and if so, did we prepare for it in the wrong way? 
People soon speculated about whether this was an abso-
lutely unique and unpredictable event, i.e. the ominous 
black swan (Nassim N. Taleb). This would provide a sim-
ple explanation for our own failure to cope with it, and no 

Corona raised a new question: Were we able to predict this event, and if so, did we prepare for it in the wrong way?
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one would be blamed for it. But how much certainty is 
required for a black swan to turn into a grey or even white 
swan? In view of the vast ethanol and mask stocks which 
were reduced in certain countries recently because there 
was no use for them, we cannot claim with a clear con-
science that no one ever thought of epidemics, let alone 
pandemics. That would indeed be slightly too ingenuous. 
So, does this mean we are looking at a white swan, or at the 
very least a grey one?

How could this wrong reassessment come about? If we 
want to explain it with the help of the two categories of 
classic risk management, it seems that we gauged the oc-
currence of the event and the concomitant damage poten-
tial as less severe – possibly on the mere basis of a histori-
cally conditioned observation. However, the crux of risk 
management lies precisely in looking into the future and 
also considering the unthinkable.

Think outside the box!

Corona has made it painfully obvious that we are able to 
force the whole world into a lockdown and into working 
from home without any advance warning. What else could 
still happen, then? I have therefore taken corona as a peg 
on which to hang a discussion with my current students 
about how to rethink risk management. They were asked 
to assess the legal market in 2030 in the light of perfectly 
crazy assumptions rather than making a mere extrapola-
tion on the basis of historical information. For, only if we 
dare to venture beyond a cozy and safe environment and 
also admit troublesome thoughts will we be able to see the 

whole picture and see it from a new perspective. I am very 
curious to see the result of this work.

Crisis management as plan B only

Those who neglect their risk management will inevitably 
have to act as crisis managers. Last spring, we were all just 
that, both privately and at work. Two questions were con-
spicuous. Firstly, what impact did the crisis have on indi-
vidual people: were they blocked with regard to thinking 
and working and were they simply trying to operate in 
stand-by mode until the return of normality, or did the 
crisis inspire them to create innovations and initiate 
change? And secondly, how long will they (want to) re-
main in crisis mode before they accept a new state of af-
fairs with possibly a different daily business routine and a 
return to the risk management mode that prevailed prior 
to the crisis? As long as we operate in crisis mode, we are 
controlled by an external source, behave in reaction mode, 
and lead and communicate transactionally. The latter, in 
particular, will have a direct impact at the relationship lev-
el, especially where an employment relationship is con-
cerned. Paying a special bonus for special efforts and com-
mitment at the end of the year will not compensate for 
this.

Notwithstanding all this, we should venture to gaze into 
the crystal ball. I can primarily see three issues which will 
characterise 2021: money, people and technology.

Let’s talk about money

This time, it’s not about the usual 10% discount but about 
an additional pressure exerted on resources. Companies 
were hit hard, turnover and profits collapsed. When li-
quidity slumps, particularly at this speed and volume, we 
like to compare this with the loss of blood from a wound, 
which must be staunched at once. Short-term measures in 
times of crisis therefore look at the expenses side of the 
profit and loss statement because boosting turnover to 
compensate for the loss will take much more time than is 
available. Cost-cutting measures will also affect legal de-
partments, which will pass this pressure on to their exter-
nal lawyers. Of course, a general counsel could also cut the 
salaries of his legal staff and make some of them redun-
dant, however, this would not be the preferred solution for 
a variety of reasons. Such negotiations about price reduc-
tions will surely be easy for customers if they read that af-
ter initial pay cuts and redundancies, big law firms in the 
US, for example, seem to have made up for the shortfall in 
turnover and will not only pay out the previous bonuses in 
the autumn but top them up with a special corona bonus. 
One cannot help thinking that money plays a more im-
portant role for lawyers, which might challenge the dis-
cussion about the relevance of trust and expertise.

However, money does not only concern companies and 
legal departments; private individuals are also financially 
affected by the crisis. They will think twice before retain-
ing a lawyer, and if they do, they will expect concessions 
with regard to pricing.
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Now, at any rate, the alternative legal service providers 
(ALSPs) are coming into their own because one of their 
USPs is their clear cost advantage. We may well speculate 
how long it will take for the first CFOs to ask their GCs to 
increasingly engage such providers. And it will become 
even more exciting when ALSPs will start to focus on 
SMEs, particularly those which do not run their own legal 
department.

Relationships with people as a golden 
bridge?

Reputations and sustaining business relations are either 
forged in a crisis or are lost forever. This does not solely 
apply to customer contacts but also to employees at all 
levels and to the recruiting market. While it was reported 
at the onset of the crisis that – besides ordering pay cuts 
and redundancies – companies also deferred the onboard-
ing of young lawyers, other legal service providers started 
to train their young lawyers with virtual programs and 
online communication, thus integrating them in this 
manner. A promising course of action does not shrink 
from physical contact with “social distancing”, but rather 
requires lawyers to seek close relationships through im-
proved social skills, even though this may only be done 
digitally. The customer experience remains crucial.

Persistent electronic communication has revealed the 
need for and the relevance of human contact and coffee 
breaks. The working-from-home model has also demon-
strated that New Work works and will remain perfectly 
desirable in the future, too, even though managers are 

afraid that this will make them lose control – although 
lawyers and managers themselves want to be regarded as 
trusted persons. The establishment of trust, however, re-
quires time and human proximity, in times of uncertainty 
more than ever. Legal service providers should therefore 
learn to make use of small time windows and, in the worst 
case scenario, rehearse the way in which they can use vid-
eo to awaken and consolidate this feeling.

Technology as (one) USP

After 2020, no one will be able to claim in all seriousness 
that legal service providers survived only because they 
had digital tools at their disposal. Despite all the prophe-
cies of doom and gloom, these tools passed the litmus test, 
and did so for a prolonged period of time. Technology 
does not require legitimation any longer. Corona has sup-
plied an excellent platform for free to all providers with a 
technology element already in their business model. What 
they are now going to do with this stimulus and whether 
this will lead to a total digitalization of the legal market or 
to a disruption by LegalTech remains to be seen. However, 
the foundations have now been laid for this.

Evergreens to conclude

What will not completely change next year, either, are the 
usual evergreens. The issue of efficiency will remain on the 
agenda this year, too. Customer orientation is more im-
portant than ever. The Procurement Department in the 
company as a figure-based purchaser will not have to be 

explained any longer. All in all, it is fast becoming clear 
that the issue of legal operations will continue to gain mo-
mentum. And this crisis may have struck another blow for 
the development of liberalization. Thus, various US states, 
for instance, are currently considering the option of 
non-lawyers being allowed to join law firms.

„Persistent electronic communication has 
revealed the need for and the relevance of 
human contact and coffee breaks.“

Today, I am more curious than ever about the exciting and 
unexpected challenges the new year will bring and how 
the legal market will respond to them. Agility and resil-
ience will not remain mere buzzwords but now, when sud-
den shocks have to be negotiated, they will have to be 
acted upon and demonstrated anew every day.Æß
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Disrupting	
through	block-
chain	infra-
structure	
Initial Litigation Offering brings new 
avenues for litigants and investors 
By	Ivan	Rasic

Introduction

Litigation is expensive and, honestly, not without risk. 
Hence, many who would otherwise pursue enforcement 
of their rights fold, feeling the whole hassle "isn't worth it."

Enter litigation finance, bringing together investors and 
those who have a legitimate claim.

Litigation finance in a nutshell

Litigation finance, or litigation funding, is the practice 
where an unrelated third party provides capital to a plain-
tiff to help them cover lawsuit expenses.

Imagine Alice (the plaintiff) suing Bob (the defendant) for 
damages of up to 300,000,000 USD. However, Alice might 

And while litigation financing has already been made available to retail investors via crowdfunding platforms, blockchain brings a new dimension to the market.
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not be able to afford the top-notch legal representation 
that could (nearly) ensure her case is successful at the 
Court of Law. 

Hence, Alice may look for some external support. Suppose 
she manages to find an investor who happens to like the 
prospects of her winning the case. The investor weighs the 
risks, shells out 3,000,000 USD, and helps Alice retain 
highly skilled lawyers.

„In the context of litigation funding, the 
Initial Litigation Offering wouldbe fund-
raising and a tokenization process, 
whereby litigants would raise the capital 
on an open market.“

The investor, of course, puts the price of their capital on 
the table as well. Should Alice's highly trained lawyers win 
the case, she will have to reward the investor with, say, 
10% of the recovered damages. 

So, now, if we assume that Alice's lawyers pursue the case 
until the very end, the investor could 10x their initial in-
vestment. However, even if Alice opts for a settlement for 
100,000,000 USD, the investor would have an ROI of over 
300%.

You might find the above to be just a figment of imagina-
tion, but some funds have been pursuing this investment 

strategy for years. Take LexShares, one of the leading liti-
gation funds, as an example. They have invested in 103 
cases since 2014. Forty-three have been resolved with a 
70% win rate and median annualized returns (post fees 
and expenses) of 52%. Overall, they have beat out many 
hedge funds and far exceeded the 8.7% annualized return 
of the S&P 500 over the same period.

So what is the catch?

Yes, if it were only that easy. In practice, litigation finance 
is not without its issues (even though this practice took 
place well over the previous decade, if not earlier).

According	 to	 Kevin	 Sekniqi, the Chief Protocol Architect of 
Avalanche (an open-source platform for launching DeFi 
applications), litigation funders have been scoring sky-
high returns, averaging over 40% per annum. However, as 
Kevin suggests, there are still at least two problems that 
prevent litigation funding from being more widely used.

For starters, litigation usually takes years to unravel. Not 
all investors are willing to commit their capital and liquid-
ity over such horizons. Quick hits exist but are not all that 
frequent.

Secondly, funding opportunities in this area were so far 
reserved for institutions and high net-worth individuals. 
Retail investors still cannot finance such ventures.

The good thing is - those problems are both solvable.

Retail access via claim tokenizations

Tokenization of claims would, in essence, provide for both 
retail investment opportunities and solve the capital lock-
up issue. But how would that practically work?

Simply put, tokenization is a process of issuing tokens on 
a blockchain network supporting such features (Ethereum 
is a notorious example of such a network; however, there 
are others as well).

In the context of litigation funding, the Initial Litigation 
Offering would be fundraising and a tokenization process, 
whereby litigants would raise the capital on an open mar-
ket. The funding opportunity would be available to all in-
terested parties (retail included). 

Each issued token would represent a pro-rata claim over 
the results of the litigation. Investors could buy and hold 
such tokens until the case is resolved or settled. Upon any 
of the two events, token holders could claim their portion 
of the reward against their tokens. Hence, retail could take 
part in such investment vehicles without any specific cap-
ital requirements.

How about liquidity bottleneck issues?

I've mentioned that not all investors have the same risk 
appetite nor the same investment timeline. Some prefer 
shorter spans; others might be ready to "hold the stock 
forever."
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Initial Litigation Offering (ILO) solves this problem as 
well. Tokens are, by their very nature, tradeable via both 
Centralized and Decentralized crypto exchanges (CEX 
and DEX, for brevity). Therefore, token holders could 
scale in and out of their initial investment and post returns 
even in shorter periods. The very prospect of available li-
quidity would likely make this market even more appeal-
ing to the broader range of investors and speculators.

ILO benefits and a macro watchdog

It is clear how ILO enhances access to justice to claimants 
who otherwise wouldn't bear costs to seek remedy via 
courts. Essentially, the blockchain infrastructure makes 
this sort of crowdfunding possible.

However, as with any opportunity, likely, we could also see 
a new form of "ambulance chasers" - i.e., a predatory be-
havior from ROI-seeking firms and individuals. 

Although "predatory behavior" might sound negative, 
having more activist funds and individuals in this space 
could benefit society. 

This form of activism, paired with more accessible capital 
to fund disputes, would likely lead to market players' more 
cautious behavior. Knowing that the bar to litigate is sig-
nificantly lower could increase self-moderation by compa-
nies, authorities, and individuals.

The ILO initiators

The so-called 'Initial Litigation Offering' is a concept 
coined by Ava Labs (the Avalanche protocol creator), Ro-
che Cyrulnik Freedman LLP (US law firm), and Republic 
Advisory Services (a consultancy firm).

And while litigation financing has already been made 
available to retail investors via crowdfunding platforms, 
blockchain brings a new dimension to the market.

Kyle Roche of Roche Cyrulnik Freedman LLP states: ”The 
reason from a practical perspective why I think block-
chain-based markets enable and bring a disruptive force 
to litigation finance is the power it gives to making a mar-
ket both liquid and truly transferrable around the world."

Additionally, blockchain technology provides a conven-
ient way to distribute funds for successful cases.Æß
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Blind	Spot	
Document	
Governance	and	
Maintenance
Avoid risks, reduce costs and generate 
significant added value
By	Dr	Jürgen	Erbeldinger	and	Julia	Bresching	

D
ocument governance is a set of rules that defines 
responsibility for documents in the material sense 
as well as their content and enables comprehensive 
controlling and reporting. Document maintenance, 

on the other hand, covers all processes involved in keeping 
prefabricated, reusable document content up to date.

Material responsibility is primarily concerned with the fil-
ing, retrieval and deletion of physical documents. Respon-
sibility for content, on the other hand, is about who is re-
sponsible for the correctness of a document in the sense of 
it being error-free, correct, true or valid.

In general, the publisher and author principle applies. The 
person who creates a document or has it created is respon-
sible for the content. As simple as this sounds, it is difficult 
to apply and implement in a company or even an interna-
tional group. Anyone who has ever had to prove who is 

responsible for which document and the associated rep-
resentation of a factual situation or declaration of intent in 
the context of a litigation knows about the costs and diffi-
culties involved.

„Regulations for the creation are usually 
completely missing. Systematic mainte-
nance and updating of document content 
and modules is also lacking in most 
companies.“

In business life, documents are the time-related rep-
resentation of facts, the explanation of data in their con-
crete context of meaning, with probative value. Docu-

Data and documents as an inseparable unit belong at the center of every modern and sustainable compliance model.
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ments establish and describe the legal relationships that a 
company enters into or has entered into consciously or 
unconsciously.

Dichotomy of data and documents

The use of software systems, especially databases, has fun-
damentally changed the possibilities and habits of docu-
menting economic processes. In many places, an artificial 
dichotomy of data and documents can be observed, al-
though they are inseparably linked. This separation results 
in unnecessary costs, additional risks and, above all, un-
used value creation potential.

Additional costs arise from the duplicate capture and pro-
cessing of data in systems and documents, as well as the 
redundant management of the same facts in systems and 
documents. Risks arise because data and content recorded 
in documents differ significantly from the data in the 
back-end systems. Yet, the documents establish the legal 
relationships, not the data in the systems.

One reason for the deviation is often unintentional errors 
due to the high manual creation effort. The automation 
rate for document creation and integration in core sys-
tems is, on average, shockingly low. Equally significant in 
this context are the lack of risk awareness and the inade-
quate technical system support for comprehensive docu-
ment governance and maintenance. 

Authorization concepts today generally refer to systems 
and, if to documents at all, then at most to the reading, 

modification and release of an entire document, but not to 
the individual clause or module. This view is far too rough 
to do justice to the challenges and complexity involved in 
creating and handling documents.

Regulations for the creation are usually completely miss-
ing. Systematic maintenance and updating of document 
content and modules is also lacking in most companies.

Risks due to inadequate document 
governance

The reasons for this discrepancy between the data in the 
systems and the documents are manifold and range from 
a lack of problem awareness to underestimating the com-
plexity in documents, inadequate methods and, above all, 
a lack of technical system support. In this regard, many 
companies do not meet the compliance requirements.

The risk of data in systems and documents falling apart 
will become more important in the future, as the power of 
machine-based document analysis is growing exponen-
tially. In the future, auditors will increasingly refer to a 
company's document inventory if they are to certify its 
economic situation.

Those who only refer to the data in the systems accept 
unnecessary risks with regard to the presentation of the 
economic situation. The subsequent correction of balance 
sheets or reporting requirements in general can cause 
considerable costs and entail litigation.

An important aspect is the data and information security 
of documents in connection with the General Data Pro-
tection Regulation (GDPR) and the requirements of ISO 
27001. Very few companies have a consistent and effective 
access and authorization concept for documents and the 
data and described facts contained therein, let alone dele-
tion concepts for the targeted removal of data and infor-
mation. This means that there are considerable risks due 
to inadequate technical/organizational measures.

Document governance as a value driver

Risk management that also extends to documents is miss-
ing in almost all companies. Even the optimization of 
data- and document-intensive processes is still an unad-
dressed area.

This blind spot is all the more surprising because immense 
costs are associated with the creation and handling of doc-
uments. Value is lost where real economic processes are 
slowed down or even prevented by the documents. Time 
to market is the relevant keyword. Even today, documents 
are one of the most important contact points of all, and 
there is great potential for optimization in terms of the 
customer experience.

However, the greatest potential for value creation lies in 
the systematic evaluation of documents and the associated 
creation processes. On the one hand, it is important to 
create transparency as to which data and facts are hidden 
in which documents; called dark data. Secondly, the crea-
tion processes and document contents must be improved 
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on the basis of the dark data. Based on this data, a contin-
uous improvement process can be set up and significant 
value creation potential can be unlocked.

Management in charge of document 
governance

Document governance and maintenance means establish-
ing a company-wide set of rules for the creation and han-
dling of documents and their contents down to the clause 
level and anchoring them by means of technical organiza-
tional measures.

The goal of document governance is to ensure compliance 
and, above all, to significantly reduce legal and operational 
risks. A suitable approach can generate significant cost 
savings and create considerable added value through bet-
ter access to previously unavailable data.

In many companies, this topic has not been assigned to 
any area of responsibility. The responsibility for docu-
ments and the associated creation processes undeniably 
lies with the management. Their strategic task is to design 
and anchor a suitable governance model for dealing with 
documents. The legal department could be the advisor. 
Ideally, responsibility is delegated to the unit where the 
documents are created, while the content of the docu-
ments as well as specifications for handling documents are 
the responsibility of the central unit.

The operational implementation of the strategic require-
ments should be supported by a suitable IT system. Docu-

ment creation and handling must be seen as an insepara-
ble part of the company's core processes. Anyone con-
cerned with the lifecycle of documents and contracts can-
not avoid the question of integration with core systems of 
the company.

The use of data in and from documents should proceed 
smoothly without media discontinuity. Authorization 
concepts and release workflows must be extended to the 
level of document modules, which enables the collection 
and evaluation of dark data. Operational management in-
cludes requesting reports on this data and the continuous 
improvement process.

Data and documents as an inseparable unit belong at the 
center of every modern and sustainable compliance mod-
el. This requires close cooperation between Finance and 
Controlling (CFO), Legal (General Counsel/Chief Legal 
Officer) and IT and Compliance (Chief Compliance Of-
ficer). The best solution is probably to set up a separate 
department and establish a chief officer who is responsible 
for document governance and maintenance on a perma-
nent basis.Æß
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Careful	planning	
and	use	of	the	
right	tools
Bridging the gap between structured 
and unstructured data
By	Rogier	Teo

F
or forensic professionals handling corporate investi-
gations, structured data and unstructured data have 
always been separated by a gap - the difficulty is link-
ing or merging them so they can easily be cross-ref-

erenced and searched together.

It is a fact that eDiscovery processes bring order and 
searchability to unstructured data itself. Forensic data 
analysis can take raw structured data that investigators 
receive from a company -for example, extracts from ERP 
systems - and make them accessible to investigators even 
without access to the user interface of the original applica-
tion. 

However, the challenge has always been linking, correlat-
ing, and merging the huge quantities of unstructured data 
in your investigation one-to-one to structured transac-

tional data. Below, I explain the steps required to make 
each side - the structured and unstructured data - useful 
on its own, then I describe why and how to bridge the gap 
and correlate the two types of data. 

Defining eDiscovery on unstructured data

The term eDiscovery refers to the process of identification, 
preservation, collection, preparation, review, presenta-
tion, and production of electronically stored information 
(ESI) in connection with legal proceedings, internal inves-
tigations, regulatory investigations, or disputes. Through 
eDiscovery, unstructured data is indexed and structured, 
so that it can be reviewed and analyzed in an investigation. 
Typically, this relates to emails and loose files, including 
text files, spreadsheets, presentations, and other hu-

It can be difficult to know the true story if the financial transactions that a subject of the investigation made.
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man-generated content. In the eDiscovery process, the 
relevant data is standardized and presented in a unified 
format on a review platform. This facilitates analysis and 
assures that relevant content can be identified more effec-
tively. An effective eDiscovery process should fulfill the 
following functionality: 

Identification

There are many potential data sources: PCs, laptops, serv-
ers, cloud storage, flash drive, smartphones, and hard cop-
ies are just some examples. Further complexity is often 
added because nearly every IT infrastructure is set-up 
slightly differently. Most companies, and often even parts 
of the same company, have their own configurations for 
servers, operating systems, applications, and backup solu-
tions. All these different data sources must be identified in 
the discovery process.

Collection and preservation

After identifying all relevant data sources and media, you 
need to collect the data. A prerequisite for effectively and 
efficiently handling this process is a precise collection plan 
that prioritizes data sources according to their relevance 
and volatility. Such a plan also minimizes the impact to 
the client’s IT infrastructure and daily business operations 
during collection. You may need to collect hundreds of 
gigabytes or multiple terabytes. Apart from the technical 
considerations of handling such in order to prevent any 
breach of privacy or the disclosure of business secrets.

Review and analysis

The key step in the eDiscovery process is review and anal-
ysis of unstructured data. Modern tools offer technology 
assisted review (TAR) that uses intelligent algorithms and 
probability analysis to group millions of documents con-
ceptually by modeling the decisions of the reviewer.

For example, suppose a data set has one million docu-
ments to review. Instead of dispatching teams of junior 
lawyers to comb through this material using individual 
searches, a single senior lawyer can determine document 
relevancy over, say, 500 or 1,000 documents. Meanwhile, 
TAR can use the senior lawyer’s decisions to make increas-
ingly accurate coding decisions throughout the entire data 
set. This increases the quality and speed of identifying rel-
evant documents in massive data sets, which decreases the 
human labor required. 

Through these steps, unstructured data can be rendered 
highly useful to forensic investigators.

Forensic data analytics on structured data

On the other side of the gap is structured data. This data 
comes from tools such as ERP systems, document man-
agement systems, accounting systems, or transaction sys-
tems. It can be impractical and infeasible to replicate the 
full user interface of these tools. Often, these tools reside 
on huge server networks, require expensive licenses, or 
have proprietary customizations that investigators cannot 
re-create or utilize without huge amounts of time and re-

sources. These systems’ user interfaces usually do not have 
the specialized search functionality required to perform 
forensic investigations. 

Thus, investigators typically extract the raw data from 
these applications, which they then normalize and put 
into standard relational databases. There is a certain 
amount of logic built into the design of the database itself, 
but often that is not enough for investigators because there 
is also application logic that is not extractable from the 
raw data. Investigators then face the challenge of inter-
preting data that does not fully make sense without the 
application logic, requiring them to essentially reverse en-
gineer the whole logic of the application. This process in-
volves talking to the developers of the application, check-
ing the customizations and reviewing documentation to 
understand how the application logic interacts with the 
data. 

Then, investigators generate transformations on the raw 
data in ways that give them the same results outside of the 
application that they would get within it, tailored to the 
specific types of queries they want to perform. This task 
involves painstaking labor that requires a great deal of 
judgement. 

Bridging the gap

When investigating fraud, money laundering, embezzle-
ment, corruption, insider trading, or other forms of 
white-collar crime, it is often necessary to piece together 
the story of who knew what and when.
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It can be difficult to know the true story if the financial 
transactions that a subject of the investigation made - 
which show up on the structured side - are not correlated 
to the subjects’ unstructured data trail. 

The key is to correlate structured data such as transac-
tions, ledgers from ERP systems, HR data, supply chains, 
production management, payroll, and information from 
social media to unstructured data such as email, office 
files, chat messages, audio, video, image files and cell 
phone data. 

An ideal eDiscovery solution can effectively interpret, 
search, and link structured data. It is able to provide this 
functionality as part of the regular eDiscovery workflow, 
e.g. that transaction records can be imported just like any 
other file format, and they are integrated with - and 
searchable alongside - the related unstructured data.

Thus, through linking the various underlying types of 
data, a true trail of the subject’s actions emerges. Without 
the links, the trail often disappears. Furthermore, once the 

links are made, it becomes possible to create detailed visu-
alizations of the connections to tease out correlations and 
stories that might have otherwise evaded detection.

Due to the unique and complex relationships between 
structured and unstructured data, there are a limited 
number of automated processes available to link them to-
gether. However, such linking can be achieved through 
careful planning and the right tools. Once the gap is 
bridged, whole new avenues of investigative thoroughness 
and power become possible.Æß

Categorization of larger amounts of documents by similarity (Image: NUIX)
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The	Use	of	
Modern	
Technology	in	
International	
Arbitration
The influence of the digital revolution 
on dispute resolution provided by 
private institutions
By	Dr	Paul	Hauser

U
ntil recently, civil proceedings tended to be a rather 
analogous experience. The entire proceedings 
where run and handled either (i) by way of hard-
copies signed with ink and delivered by physical 

mail or even courier services, or (ii) by way of people com-
ing together in physical hearings to plead their case (or the 
case of their clients) orally. For a remarkably long period 
of time, digitization did not seem to have much of an im-
pact on this old world. However, this has changed dramat-
ically in the last couple of years. While the transformation 
process has happened at a fairly slow pace in state court 
litigation proceedings, it is happening much faster in pri-
vately organized arbitration proceedings, which allow for 
much more procedural flexibility. Modern technology is 
having an ever-growing impact on the conduct of arbitra-
tion proceedings – and the global COVID-19 pandemic 
has been a significant accelerator for the digitization of 
arbitration proceedings. 

This article will briefly touch upon three major new tech-
nological developments in a typical arbitration process: (i) 
electronic fact finding and fact evaluation, (ii) electronic 
case files and submissions and (iii) remote hearings in a 
fully virtual environment. These new ways of working of-
fer new opportunities, but also come with new technical 
and legal challenges.

Electronic fact finding and fact evaluation 
through forensic services

Like any other civil proceeding, arbitration is a forensic 
exercise: A dispute has arisen because something had 
gone wrong between the parties. Once the dispute has 
arisen, at least two (sometimes more) counterparts will 
likely have different perceptions of what happened. The 
primary task for any dispute resolution lawyer represent-

For a remarkably long period of time, digitization did not seem to have much of an impact on this old world.
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ing clients in arbitration matters is therefore fact finding 
and fact evaluation. This usually involves large and often 
complex volumes of documents and data. In the old days, 
fact finding and evaluation would mainly be conducted by 
a team of lawyers (or support staff) working their way 
through piles and piles of paper. At least some of the infor-
mation reviewed in the course of such exercise will even-
tually turn out to be irrelevant to the client's case. This 
means that significant time and money is spent on lawyers 
or client staff reviewing information which ultimately is 
not used. Forensic service providers and law firms alike 
have acted on this lack of efficiency and now use and pro-
vide smart digital solutions to review large volumes of 
data – at least for a first-level review. Dispute resolution 
lawyers and legal operations teams have learned to use 
and apply such tools and, to a large extent, also developed 
such tools or more sophisticated add-on applications. The 
e-mail inboxes of stakeholders, large numbers of electron-
ic documents, etc. can be searched and filtered in order to 
identify what is relevant to a case. Technology is develop-
ing very quickly in that field and techniques like predictive 
coding sometimes come close to genuine artificial intelli-
gence. Such technology is, however, costly and therefore 
usually only efficient where large numbers of documents 
or high amounts are disputed and at stake. The smooth 
implementation of such tools has been slowed down by 
the fact that data protection laws have become stricter in 
many jurisdictions and thus pose another hurdle which 
needs to be tackled and managed to efficiently use such 
services.   

Electronic Case Files and Submissions

Traditionally, written submissions have been typed or 
printed on paper. Exhibits and other documents that usu-
ally form part of a case file would also be printed on paper, 
submitted and stored physically. However, this is no longer 
the reality of civil proceedings in the 21st century. Al-
though documents have already been stored electronically 
for some time, in recent years, full electronic case files 
stored in dedicated databases, electronic bundling and 
electronic submissions have become increasingly com-
mon. Dedicated software tools now allow for the automat-
ic and consistent citing and numbering of exhibits. Access 
to and searching for specific information has become in-
credibly straightforward. Large filings no longer require 
paper to be printed and signed: electronic submissions 
have become the new normal. This is, to a certain extent, 
also starting to happen in state court proceedings in some 
jurisdictions. 

Remote Hearings

The oral hearing is usually considered the core element 
and is the point of culmination of contentious proceed-
ings. The physical presence of all stakeholders involved 
has always been considered to be crucial. Specifically in 
relation to the taking of evidence through the examination 
of witnesses, the principle of immediacy has always been 
considered a key element of an oral hearing. However, in a 
globalized world, it is not always easy to have all relevant 
stakeholders physically present in each and every case and 
courtroom. Even in state court proceedings, video exami-

nation has been made possible in recent years. In (interna-
tional) arbitration, the video examination of witnesses and 
experts has become common – although most practition-
ers would generally prefer the respective person to be 
physically present.

„Technology is developing very quickly in 
that field and techniques like predictive 
coding sometimes come close to genuine 
artificial intelligence.“

However, the global COVID-19 pandemic has completely 
changed the approach to oral hearings. Remote hearings, 
fully conducted in an online environment, have become 
the new normal. Surprisingly, most practitioners have 
concluded that remote hearings work much better than 
they would have expected. Dedicated service providers 
have contributed to this perception significantly by pro-
viding a digital experience aiming at mirroring a real 
courtroom scenario as closely as possible. Technical hic-
cups can be an issue, nonetheless. The most important le-
gal question has not yet been answered: whether arbitral 
tribunals have the power to order remote hearings against 
the specific will of one party (or even both). Many arbitral 
institutions have updated their arbitration rules recently 
to give arbitral tribunals these powers. The international 
Chamber of Commerce (ICC) for example amended its 
provisions on the conduct of oral hearings specifically as 
follows: "The arbitral tribunal may decide, after consulting 
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the parties, and on the basis of the relevant facts and cir-
cumstances of the case, that any hearing will be conducted 
by physical attendance or remotely by videoconference, 
telephone or other appropriate means of communication."  
Many practitioners and scholars have published in favour 
of this wide discretion for arbitral tribunals. At the same 
time, however, state court proceedings in various coun-
tries (such as Sweden) are pending where parties to arbi-
tration proceedings argue that a remote hearing against 
their express will violates their procedural rights. It will be 
very interesting to see how these issues will be resolved 
across arbitral institutions and various jurisdictions.    

What's next? 

The use of modern technology has thrown up many inter-
esting questions for the future. In the short-term, it re-
mains to be seen how many of the developments in re-
sponse to the COVID-19 pandemic are here to stay. In the 
medium or long term, the question of the extent to which 
artificial intelligence will amend or replace the human 
workforce seems most pertinent. Interestingly enough, to 
date, an increase in modern technology of any kind has 
not led to a decrease of contentious proceedings – to the 
contrary: The field is booming. And it seems that for now, 
the role of human beings involved is not decreasing either 
– it is "only" changing.Æß
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