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Dear Readers,
It is not really difficult to predict that due to Corona
we have to expect economically troubling times.
This is why you should know the article on transfer
companies written by Dr. Martin Trayer. You will
learn about a very effective tool used by employers
in restructuring measures.

LABOUR LAW/COMPLIANCE

Advantages for employer and employees
Transfer companies as a tool to soften the edges of
restructuring measures

10 Uncertain times ahead

Business travellers – Will Brexit relax day one
compliance requirements?

By Dr. Martin Trayer, LL.M.

By Sara Fekete and Harry Goldstraw

LABOR LAW

A CC - C O L U M N

Up in the air – or back to the roots
How to file a mass reduncancy notification
By Dr. Kathrin Bürger, LL.M. (New York)

15 It is all about T.E.C.H.

Setting up a legal operations
function
By Giuseppe Marletta and Antje Teegler

LABOR LAW

8

Corona-vaccination for employees
In focus:
Who bears the costs and is it mandatory to be
vaccinated?
By Pauline Moritz

Dr. Kathrin Bürger also deals with a topic which
typically arises in insolvency situations. She
explains how to file a mass redundancy notification.
Be careful and avoid slipways.
There are good news ahead: A vaccine against
Sars-CoV-2 is now around the corner. Pauline
Moritz tells you who has to bear the cost of a
vaccination and asks if there is an obligation to be
vaccinated. Compulsory reading.
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Thomas Wegerich
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Advantages for
employer and
employees
Transfer companies as a tool to soften
the edges of restructuring measures
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By Dr. Martin Trayer, LL.M.

The use of a transfer company in a restructuring measure offers advantages for both employer and employees.

Introduction

Dr. Martin Trayer, LL.M. (Edinburgh)
KPMG Law Rechtsanwaltsgesellschaft mbH, Frankfurt
Partner, Rechtsanwalt, Fachanwalt für Arbeitsrecht

mtrayer@kpmg-law.com
www.kpmg-law.com
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In a nutshell, a transfer company or qualification company
is a tool used by employers in restructuring measures, in
particular where the employer wishes to act in a socially
acceptable manner. Although often contained in social
plans or other agreements with the works council, it can
also be used in companies without a works council. The
clou of a transfer company is the additional funding available from the German Federal Employment Agency (Bundesagentur für Arbeit).
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Transfer companies serve to take on employees threatened
by redundancy in a restructuring measure. Once the employment relationship is transferred, the transfer company
will provide assistance to the employee in finding alternative employment. To this end, the transfer company may
offer a range of services such as interview training or qualification measures. The scope of services offered mainly
depends on the funding of the transfer company. Generally, employers do not set up a transfer company but use a
service provider specialized in providing such services.
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Pros and cons of a transfer company
From an employer perspective, a transfer company offers
some obvious advantages. Employees accepting the transfer are quickly removed from the employer’s payroll. The
employees generally leave within weeks of being offered a
transfer and without observing the statutory or contractual notice period. Moreover, the use of a transfer company
significantly reduces the number of unfair dismissal
claims since an employee accepting the transfer cannot
sue for unfair dismissal at the same time. Last but not
least, offering a transfer company will facilitate negotiations with the works council on a social plan and will also
be well received by the workforce and the public – in other
words, it will reduce the damage to the employer’s reputation which often results from a mass redundancy. The financial burden to the employer mainly includes the service fee of the provider of the transfer company and costs
for any additional benefits agreed with the works council
for the transferring employees.
Why should an employee accept such a transfer rather
than take his chances at court and sue the company for
unfair dismissal? The main advantage from an employee
perspective is not just the interview training or qualification measures offered by the transfer company. It is that a
transfer company generally significantly delays the time
period until the employee has to register as unemployed
with the Federal Employment Agency. In a common model, the transfer company will be partly funded by the salaries the employer would have to pay during the employee’s
contractual or statutory notice period. In addition, the
employee will receive 60% or 67% of his former net salary
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from the Federal Employment Agency. With the additional funding of the Federal Employment Agency, the employee may generally double his notice period and thus
stay twice as long within the transfer company as he would
have stayed with the employer. Thus, the employee has
more time to find a suitable new job while being supported and qualified by the transfer company. The longer the
employee’s length of service, the greater the advantage of a
transfer. Employees with a short notice period, on the other hand, might not be interested in a transfer at all.

maximum of 12 months, which is why most transfer companies are only set up for this time period.

„The use of a transfer company in a
restructuring measure offers advantages
for both employers and employees.
Inparticular, it may prove useful in redundancies of employees with a long seniority
and long notice periods.“

Funding of a transfer company
The transfer company is thus generally funded by two
sources: the employer and the Federal Employment Agency. The employer generally pays an amount equivalent to
the salaries he would have paid during the notice period,
any additional funding agreed with the works council to
the transfer company and the social security contributions. Such additional funding may include a top-up payment on the funding of the Federal Employment Agency,
qualification measures or hardship funds.
Technically, funding by the Federal Employment Agency
is implemented through payment of so-called transfer
short-time work compensation (Transferkurzarbeitergeld) pursuant to § 111 of the German Social Code III
(Sozialgesetzbuch III). The amount of the compensation
paid by the Federal Employment Agency depends on the
employee’s family situation: employees obliged to maintain a child are entitled to 67%, other employees to 60% of
their former net salary. Such compensation is limited to a
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In addition, the Federal Employment Agency may provide
funding for so-called transfer measures pursuant to § 110
of the German Social Code III, i.e. measures serving to
support the employee in finding alternative employment.
The Federal Employment Agency basically doubles the
amount paid by the employer up to a maximum of EUR
2,500 per employee.

Prerequisites for funding
Funding requires, inter alia, that employees are made redundant in a restructuring measure as defined in § 111 of
the German Works Constitution Act (Betriebsverfassungsgesetz). Generally, the employer agrees to set up a
transfer company with the works council in a social plan,
which is required by law in case of a restructuring measure
pursuant to § 111 of the German Works Constitution Act.
However, the employer may also qualify for funding if no
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works council has been established or if the total number
of employees working at the respective site falls below the
relevant threshold for restructuring measures of 20+ employees pursuant to § 111 of the German Works Constitution Act. Thus, a transfer company may also be established
in small-sized enterprises provided that the restructuring
measure affects at least the number of employees as defined in § 17 (1) of the German Unfair Dismissal Act
(Kündigungsschutzgesetz).
The employees must transfer to a separate organizational
unit (eigenständige betriebsorganisatorische Einheit),
which is clearly separated from the remaining employees
so that the transferred employees cannot continue working for the employer after the transfer. Generally, the
transfer company is a separate legal entity held by a service
provider agreed between the employer and the works
council. The service level, commitment and experience of
the service provider determine the success rates of the
transfer company in finding suitable alternative employment for the employees. If the transfer company does not
have the relevant experience or if the funding is not sufficient, the Federal Employment Agency may refuse to pay
transfer short-time work compensation. The employer
must therefore consult with the Federal Employment
Agency and ensure it approves of the setup of the transfer
company. The Federal Employment Agency will issue a
confirmation of the consultation.
In order to qualify for transfer short-time work compensation, the employee needs to be threatened by unemployment. Employees not affected by the restructuring measure or employees whose employment cannot be terminat-
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ed may not volunteer to transfer into a transfer company.
Neither do employees who have already found alternative
employment qualify for compensation. Such compensation will only be paid to employees who qualify for social
security; mini-jobbers therefore are not entitled to compensation. A further requirement for obtaining compensation is that the employee has participated in the profiling offered by the transfer company prior to the transfer
and registers with the Federal Employment Agency. The
profiling serves to determine what skills and qualifications
an employee has in order to determine necessary qualification measures and help find alternative employment.

company depends on the funding. A common model is
that the employees stay twice as long as their individual
notice with the transfer company. The maximum term
with the transfer company is generally 12 months as the
funding by the Federal Employment Agency is limited to
this term.
Service level, fees and payment terms of the transfer company are agreed between the employer and the respective
service provider in a separate service agreement.

Summary
Procedure and legal documents
Eligibility, duration and benefits provided in a transfer
company are generally agreed between the employer and
the works council in a social plan for the restructuring
measure. If no works council exists, the employer may set
up guidelines unilaterally and offer the transfer directly to
the employees affected.
Transfer into a transfer company is voluntary. In order to
increase acceptance of the transfer company, employers
generally organize town hall meetings or webcasts to present the transfer company. Employees willing to transfer
are asked to sign a tripartite agreement with the employer
and the transfer company setting out the details of the
transfer. This tripartite agreement constitutes the end of
the employment relationship with the employer and a
fixed-term employment relationship with the transfer
company. The term of the employment with the transfer
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The use of a transfer company in a restructuring measure
offers advantages for both employers and employees. In
particular, it may prove useful in redundancies of employees with a long seniority and long notice periods. These
employees will generally need more time to prepare for an
alternative employment and will be grateful for qualification measures and support in job applications. Employers
should be careful with the choice of provider and make
sure all legal requirements are met and that the Federal
Employment Agency is involved at an early stage. ß
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Up in the air –
or back
to the roots
How to file a mass reduncancy
notification
By Dr. Kathrin Bürger, LL.M. (New York)

Dr. Kathrin Bürger, LL.M. (New York)
Beiten Burkhardt, Munich
Lawyer and Special Lawyer for Labor Law, Partner

Kathrin.buerger@bblaw.com
www.bblaw.com

For mass redundancy notification, precautionary measures are key.
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F

or most people the sky is the limit. For employers
who file a mass redundancy notification the Federal
Labor Court is. Whilst there have been multiple disputes and lawsuits about the correct form of filing a
mass redundancy notification, the question of which operational organization must issue such, was generally not
the most appealing one. However, employers must take a
minute or two to think about this as well; something that
Air Berlin has learned the hard way.

Deviating operational organizations
have no impact
When Air Berlin struggled with insolvency and had to issue several terminations, the slippery slope began. The
first question which arose was what exactly an operation is
in terms of the German Dismissal Protection Act. Since a
different organizational form was agreed upon through a
collective bargaining agreement, Air Berlin had the impression that the organization of employees can deviate
from the place of work.
Up to now, the Federal Labor Court has based its examination of whether and where a notification of mass redundancies is to be filed, on the Works Constitution Act and
its operative form in section 4 of the Works Constitution
Act (see BAG, December 13, 2012 - 6 AZR 348/11). This is
also the reference used by the Dismissal Protection Act in
such sense. The European Court of Justice however assumes that an operation under the law of the European
Union does not need to meet the requirements that Germany has. Therefore, an operational organization does not
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need to have legal, economic, financial, administrative or
technological autonomy. It was also irrelevant whether it
had a management authorized to dismiss (ECJ of October,
26, 2006 - C-270/05 [Athinaïki Chartopoïïa]). This is in
complete contradiction to the German point of view.

Back to the roots for involving employee
representation
Besides the aforementioned question however, another issue was solved by the Federal Labor Court. On the basis of
a ruling of the Berlin-Brandenburg Regional Labor Court
(July 11, 2019 – 21 Sa 2100/18), the question arose as to
whether the representative body for severely disabled persons must also be included in the consultation procedure
prior to issuing the mass redundancy notification. Pursuant to section 17 para 2 Dismissal Protection Act, the
works council must be informed of the reasons for the
planned redundancy, the number and occupational
groups of employees usually employed and dismissed, the
period during which the dismissals are to take place, the
criteria for selection of employees as well as the criteria for
calculating severance payments. While § 17 para 2 Dismissal Protection Act explicitly states "works council", the
Berlin-Brandenburg Regional Labor Court came to the
conclusion that the underlying EU directive merely says
"employee representation". The fact that in Germany involving an employee representation generally means a
works council does not imply that any other employee
representative body does not need to be involved. Hence,
the representative body for severely disabled persons must
also be included in the procedure
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Although this was not even a question, before the Regional Labor Court invented it, clarity was sought as this meant
double work for employers. Also, the representative body
for severely disabled persons was often overburdened.
Now the Federal Labor Court ruled that the involvement
of the works council is sufficient. This is due to the fact
that the directive is not clear as to which employee representation must be involved. Apparently each member
state can regulate this itself. Since Germany has decided
that the works council is the right body to be involved,
there is no need to include another or further employee
representations in the process.

Conclusion
For mass redundancy notifications precautionary measures are key. In such Air Berlin rulings it was stipulated
that employers should simply submit several notifications
in case of doubt and leave the rest to the authorities. This
is obviously unsatisfactory but could help to prevent the
terminations. Due to the fact that all notices of termination are invalid, in the absence of a mass redundancy notification, employers should live by the motto: better safe
than sorry.
Another takeaway is that employers should not rely on any
statements made by the Employment Agencies; Air Berlin
did so and the Employment Agency instructed them to
issue the mass redundancy notification in accordance
with the organizational structures – which Air Berlin did.
The rest is history. ß
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In focus:
Who bears the costs and is it
mandatory to be vaccinated?
By Pauline Moritz

A

Do employers have to offer the vaccination
(free of charge)?
Employees cannot require their employer to carry out or
pay for corona vaccinations. It is solely up to the employer
to decide which concrete protective measures he wants to
take. However, it is often also in the employer's interest for
employees to be vaccinated. If the employer offers a (free)
vaccination, for example, through the company doctor,
this is a benefit that must be offered to all employees in
principle, taking into account the principle of equality.
Limiting the offer to only a few groups of employees will

only be permissible in exceptional cases, for example if
one group of employees is exposed to greater risks of infection than other groups. It would also be conceivable,
for example, to grant "vaccination premiums/incentives"
for a voluntary vaccination, the distribution principles of
which are subject to the co-determination of the works
council. Between 1 March and 31 December 2020, such
"Corona special payments" are even tax- and social security-free up to an amount of € 1,500.00.

Can the employer demand that employees
be vaccinated?
A corona vaccination would currently not be mandatory
for employees.
At present, there is no legal vaccination requirement. As of
today, there is only such a legal obligation to vaccinate

©©j-mel – stock.adobe.com

Corona-
vaccination for
employees

vaccine against Sars-CoV-2 (the "coronavirus")
will hopefully be here soon. The labor law requirements regarding a vaccination for employees and
a possible obligation to vaccinate are already largely clear.

Pauline Moritz
Mayer Brown, Frankfurt/Main
Lawyer and Special Lawyer for Labor Law

pmoritz@mayerbrown.com
www.mayerbrown.com
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If an employee refuses (voluntary) vaccination, this refusal cannot be used as a basis for disciplinary measures under labor law, such as dismissal.
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certain groups of employees in Germany in the case of
measles disease. In this case, the legislator recently declared measles vaccination to be mandatory for certain
groups of employees in the Measles Protection Act, which
came into force on 1 March 2020. The Federal Constitutional Court has confirmed this compulsory vaccination
in summary proceedings. Accordingly, the Infection Protection Act stipulates that all employees who work in
health care facilities (such as hospitals) or who work in a
community facility are subject to the measles vaccination
obligation. Community facilities include schools or day
care centers. Older employees born before 31 December
1970 are also excluded from the vaccination obligation.
Employees affected by the vaccination obligation who do
not present a vaccination certificate are not allowed to
work in the affected companies; in such cases the public
health department will issue a so-called "ban on employment". As a rule, such a ban on activities can also justify a
dismissal for personal reasons if the employee persistently
refuses to be vaccinated. However, a "compulsory" vaccination is also out of the question here.
For a legal vaccination obligation with regard to the corona vaccination, the Infection Protection Act would therefore first have to be amended. At present, there is no indication that a legal obligation to vaccinate is planned by the
government. It is more likely that the vaccination will remain voluntary, as is the case with other infectious diseases.
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No (employment) contractual obligation
to vaccinate
Likewise, there is no (employment) contractual obligation
to vaccinate. The employer's right of direction is not sufficient for a vaccination order; a vaccination obligation
agreed upon in the contract of employment will, measured at the requirements of the Term and Conditions Law,
probably not be effective and thus not enforceable.
Some argue that employers could - depending on the possible side-effects/risks of a vaccination on the one hand
and the danger of the Corona virus on the other hand
(lethality rate) - require the employee to be vaccinated due
to the duty of loyalty under the employment contract. This
opinion is to be seen critically and does not form a basis
for employers to order obligatory vaccinations according
to the current state of affairs: The employee is initially only
obliged to undergo a health examination if the law or a
collective agreement provides for this (e.g. occupational
health check-up for certain positions in certain sectors in
the food industry). Furthermore, there is no general obligation to undergo a health examination as a contractual
accessory obligation. Only in the case of a legitimate interest of the employer must the employee tolerate a medical
examination of his state of health. The employer's interest
in the examination must always be weighed against the
employee's interest in maintaining his privacy and physical integrity. First of all, a differentiation must be made
according to the type of intervention and the objective of
the intervention; in essence, a proportionality test is always required. No other standard can apply to vaccinations which - unlike health checks - are not per se suitable
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for assessing an incapacity to work based on an acute and/
or chronic illness and to enable the employer to assess the
employee's ability to work. Due to the purely preventive
character of a vaccination and the high quality of the intervention (needle puncture and injection of a substance
into the body of the employee as well as possible side effects of the vaccination), the balancing of interests is likely
to be in favor of the physical integrity of the employee. In
addition, the employer's fundamentally legitimate purpose of protecting his workforce from mass infection can
also regularly be met by a milder means, such as the voluntary vaccination of larger groups of the workforce.

Conclusion
Thus, there is currently no obligation for employees to be
vaccinated against Sars-CoV-2. Employers can nevertheless recommend vaccination to their staff and make it
more effective by offering "vaccination premiums" and
free of charge (for example through the company medical
service). However, if an employee refuses (voluntary) vaccination, this refusal cannot be used as a basis for disciplinary measures under labor law, such as dismissal. Should
the legal situation change, for example because a legal obligation to vaccinate certain groups of employees - analogous to the measles vaccination - is introduced in the Infection Protection Act at the end of 2020 when a vaccine is
made available, this will have to be assessed differently. ß
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Uncertain times
ahead
Business travellers – Will Brexit relax
day one compliance requirements?

©©tanaonte – stock.adobe.com

By Sara Fekete and Harry Goldstraw

Whether UK-based employees will remain subject to posted worker and EU social security regulations after December 2020 depends on the outcome of the trade
negotiations currently in progress.

Sara Fekete,
Fragomen Global LLP, London
Manager

SFekete@fragomen.com
www.fragomen.com

Harry Goldstraw
Fragomen Global LLP, London
Associate

HGoldstraw@Fragomen.com
www.fragomen.com
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Background
Business travellers have always posed mobility compliance
issues, by the nature of their unplanned, frequent, and
short-term trips. Many EU member states have special arrangements for business travellers, exempting them from
formal immigration restrictions whilst performing business-related activities in their countries.

Whether UK-based employees will remain subject to
posted worker and EU social security regulations after
December 2020 depends on the outcome of the trade negotiations currently in progress. The focus from immigration, labor, and social security authorities (considering
their increasingly sophisticated approach to data sharing)
poses a significant compliance risk if employers fail to ensure their workers are compliant during business trips.

On 31 January 2020, the UK left the EU and entered an 11
month transition period, keeping the UK temporarily
bound by EU rules through to 31 December 2020.

This article considers the various aspects employers
should consider when planning employee mobility and
business travellers from 1 January 2021.
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Compliance framework for business
travellers in the EU

In addition, they have introduced control measures and
administrative requirements on employers, including:

The Posted Workers Directives and the Enforcement
Directive

i) filing a posted worker notification;
ii)	appointing representatives in a host country to liaise
with authorities and social partners;
iii)	
ensuring availability of assignment-related documents; and
iv)	ensuring social security coverage throughout the posting, obtaining certificate of coverage/A1 certificate.

The Posted Worker Directives (PWD) seek to protect
workers’ rights and curb companies from profiting from
more advantageous labour/social security settings (‘regime shopping’).
PWDs apply whenever an employee under an EU/EEA or
Swiss employment contract (regardless of nationality) is
assigned to work temporarily in another EU/EEA country
or Switzerland, to provide services to local clients or affiliate companies on behalf of their home employer. PWDs
provide visiting workers with the same employment conditions as local workers. In addition, certain EU member
states have extended the application of PWDs to all employers, including those outside the EU, who post employees to the EU to provide services on their behalf.
PWDs outline minimum employment conditions employers must guarantee when sending employees on assignment abroad, namely:
i) maximum work periods and minimum rest periods;
ii) minimum paid annual leave;
iii) minimum rates of pay, including overtime rates;
iv)	conditions of hiring out (Temporary worker placement work through staffing agencies );
v) health, safety and hygiene at work;
vi) protective measures for vulnerable employees;
vii) non-discrimination.
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As of 30 July 2020, a third PWD was introduced promoting the principle of ‘equal pay for equal work’ for postings
and assignments; introducing new requirements for employers including:
• a uniform concept of ‘remuneration during posting’ remuneration can only include allowances and expenses permissible under the new PWD;
• the limitation of postings duration - employers must
guarantee all host country employment law conditions
to employees on long-term assignments (12/18
months+).
The PWD regulation is therefore inherent to compliance
with employment law and social security requirements for
relevant assignments and business travellers.

The European Commission advised that workers who are
sent temporarily to work in another member state, but
who do not provide services there, are not deemed ‘posted
workers’ under PWD legislation. ‘business travellers’ under this definition may therefore be exempt from PWD
depending on:
• Home employment location
• Nationality
• Host country
• Duration of assignment
• Nature of activities
E.g. business travellers attending conferences, meetings,
fairs, training etc where no services are provided.
As member states are currently free to determine what
constitutes ‘work’ and ‘business activities’, some have introduced duration-based exemptions for business travellers (e.g. 3 consecutive days in Austria).

„Business travellers have always posed
mobility compliance issues, by the nature
of their unplanned, frequent, and short
term trips.“

Application of PWD framework to EU business travellers
PWD legislation do not define ‘business travellers’– they
only refer to ‘posted workers’. As such, business travellers
are defined under the national laws of each member state.
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The below map identifies EU member states, such as Poland, who do not apply any exemptions for business travellers if their employer instructs them to travel and perform regular work activities (e.g. client meetings and ne-
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Is PWN required for business visitors?

EU Social Security Coordination
Regulations (883/2004 and 987/2009)
Under EU common rules, an individual (or indeed employer) is not liable to make social security contributions
in more than one EU/EEA member state. This avoids multiple social security payments and simplifies the processing of a claim for benefits or at retirement. For most individuals this is straightforward as you "pay where you
work", but complexities arise where individuals have
cross-border work activities.

gotiations). These activities would be considered as standard ‘work’ and therefore subject to PWDs.
Penalties for non-compliance differ significantly among
EU member states, ranging from a few hundred euros to
€500,000 per infraction. Countries without exemptions
and those with limited-duration-based exemptions are
likely to have a stronger focus on business travellers as well
as standard assignments.

Since 2010, EU regulations have required employers and
employees to obtain approval from the social security authorities in the employment home country for cross-border work activities carried out in the EU/EEA. The resulting A1 certificate confirms which country’s social security
legislation applies to the employee. The A1 requirement
targets employees traveling for work in multiple EU/EEA
member states, and those "posted" on a temporary basis to
a different country; working for their employer, a 3rd party client under a contract for services, or hired out through
a temporary agency.

Given the above, employees (including business travellers)
should be in possession of an A1 certificate each time they
engage in cross-border work activities even in cases of a
one-day business trip. Without an A1, business travellers
could be denied access to a work site, be required to stop
working, and/or be fined. However, enforcement depends
on the local practice of the host country authorities. A
country by country risk-based approach is best when considering if A1 certificates are required for short-term business trips.
In the past, many employers have not applied for A1 certificates, particularly for business travellers. However, authorities in a number of EU/EEA states have recently increased inspections, and if an employee travels without an
A1 certificate, some authorities can impose fines of up to
€10,000 euros (approximately $11,167 USD). In practice,
however, fines are usually not imposed if employers can
prove an A1 certificate has been applied for before or on
the same day as the worker's travel.

What can be expected by the proposed revision of the Social
Security Coordination Regulations (883/2004 and 987/2009)
(the proposed revised regulations)?

Is an A1 certificate necessary for business travellers?
Penalties can be imposed for failing to notify authorities of
business travellers, but also for not making relevant employment-related documents on employment conditions
and social security available at the work site.
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From a strict interpretation of the EU regulations, business travellers fall within the category of ‘posted’ or ‘sent’
workers, regardless of their status under immigration or
labour law. As there is no ‘de minimis’ threshold under the
regulations, business travellers and their employers should
owe social security contributions from day one, unless a
separate social security treaty is in place.

Previous

Content

Next

A fundamental right of EU citizens is to move and reside
freely in any EU country. However, business travellers
travelling on short-term business trips in the EU needs to
be mindful that they can only exercise their social security
rights during the business trip if they are covered by the
social security system of their country of origin.
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The proposed revised regulations seek to remove business
travellers from the PWDs and provide a definition of a
‘business traveller’ as ‘a temporary activity related to the
business interests of the employer, not including the provision of services or the delivery of goods, such as attending internal and external business meetings, attending
conferences and seminars, negotiating business deals, undertaking sales or marketing activities, performing internal or client audits, exploring business opportunities, or
attending and receiving training’.
The proposed revised regulations are still under negotiation, however some EU member states have begun to relax
their rules regarding business travellers obtaining A1 certificates for trips of up to one week.

Brexit – The impact on UK-based
employers
The social security provisions in the draft withdrawal
agreement are based on current EU regulations, and provide that individuals should only be subject to the social
security legislation of one member state at a time (no double contributions). The basic rule remains that contributions are paid where work is performed, with exceptions
for posted workers. However, with changes to future social
security co-ordination including stopping the export of
child benefit, as announced in the 2020 UK budget, the
UK may further seek to depart from EU law.
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Scenario 1:
Trade agreement reached by 31 December 2020

and immigration requirements will still need to be observed.

If a trade agreement is negotiated between the UK and the
EU, this may include requirements for the UK to implement certain employment and social security provisions
to ensure adequate employee protections for UK workers
posted in an EU/EEA member state.

In addition, from a social security perspective, the UK
may need to negotiate new social security agreements
with each EU member state, as the EU regulations will no
longer apply. This could potentially lead to 27 different
regulations being in force, imposing a huge administrative
burden on UK employers, and losing the possible exemption for short-term business travellers under the proposed
revised regulations. This could mean UK business travellers may trigger social security contributions in host countries, or A1 certificate would be required for a one -day
business trip.

The current withdrawal agreement suggests a framework
that includes reciprocal provisions between the UK and
the EU on intra-corporate transfers. This would allow
companies to train and move staff between office locations, deploying expertise where required. This reciprocity
would suggest that the updated PWD, including the provisions on remuneration, and the proposed revised regulations, defining business travellers, may also need to be
observed by the UK post Brexit.

Scenario 2:
No trade agreement reached by 31 December 2020
If no trade agreement is reached, the UK would be treated
as a non-EU country. Therefore, the obligation to implement and enforce PWDs may change considerably; e.g.
filing a notification or appointing a local representative
may not be required for UK employers in some Member
States.
It is important to note, however, that even in member
states where PWD requirements do not apply to non-EU/
EEA/Swiss employers, compliance with employment law
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Conclusion
Once the Brexit transition period ends, on 31 December
2020, UK based-employees and business travellers sent to
EU/EEA member states will need to consider the following:
• Reviewing work activities depending on host member
state rules. If activities are considered ‘business travel’,
employers may be exempt from all employment law
and administrative requirements under PWDs;
• If activities are considered ‘work activity’, posted worker notifications, employment law compliance, and administrative requirements apply if the host members
state has extended these provisions to non-EU/EEA
countries.
• Ensuring the business understands its social security
and benefits policy for business travellers, so potential
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new compliance requirements can be met in line with
the outcome of the negotiations;
• Budgeting for additional costs in the event dual liabilities arise for business travellers. Either as a result of
additional social security liabilities or compensating
employees for additional costs incurred;
• Preparing for additional reporting requirements in EU
member states for business travellers and workers on
‘postings’.

Digitale Roundtables:

Sanierung ohne Insolvenz
8. Dezember 2020

Despite potential arrangements, allowing short-term UK
business travellers to be exempt from immigration restrictions in the EU after 31 December 2020, UK employers
will still need to ensure day one compliance is adhered to.
As such an assessment of posted worker notifications and
A1 certificate requirements in relevant member states will
need to be undertaken to understand the impact on business operations and costs. ß

11:00–13:00 Uhr
Kooperationspartner:

Moderne Prozessfinanzierung
10. Dezember 2020
17:00–19:15 Uhr
Kooperationspartner:
Nähere Informationen zum jeweiligen Programm sowie die Anmeldeformulare finden Sie unter:

https://www.deutscheranwaltspiegel.de/veranstaltungen/roundtable/
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n ACC’s 2020 Chief Legal Officer Survey we asked an
open-ended question about the most vital strategic initiative underway in the legal department. Twenty-nine
percent of those responses concerned digitalization and
use of technology, the largest category identified.
ACC data also shows that legal departments that employ at
least one legal operations professional use more technology: 5.8 different technologies, compared to 3.0 in departments with no legal operations professionals. Put simply,
legal operations professionals make a difference. Departments with no legal operations professionals are, on average, at an early maturity stage, while departments with
dedicated legal operations staff are at an intermediate
stage.
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What is meant by legal operations?
We know that implementing a legal operations function is
effective, but what is it exactly? “Legal operations” refers to
activities focused on optimizing legal services for an organization. Legal operations disciplines are rooted in business fundamentals, leveraging processes, data, and technology. They are designed to build consistency and drive
efficiency and value in a legal department’s practice of law.
In terms of implementation, many general counsel in Europe and globally, delegate responsibility for legal operations to a deputy GC. Others, however, have established
dedicated legal operations professionals within the law
department. These positions, which may or may not be led
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by a lawyer, optimize processes, technology, and human
capital to informed decision-making and performance
management. Responsibilities include identifying best
practices, overseeing and enhancing the daily work of
knowledge management, financial planning, strategic
planning, outside counsel management, analytics, and
other functions.

Where should Legal Operations
professionals start? An example from
MANN + HUMMEL
Lawyer Leonard Stuermer joined MANN+HUMMEL as
legal process manager in October 2019, entering uncharted territory: a new role, a new company, and a new industry.
MANN+HUMMEL is a family-owned company, and a
global market leader in the area of filtration. Headquartered in Ludwigsburg, Germany, the company develops
solutions for automobiles, industrial applications, the sustainable use of water, and clean air in interior spaces. In
2020 the company expanded its portfolio of solutions for
virus-free indoor air purification in buildings.
MANN+HUMMEL currently has 20,000 employees at
more than 80 locations, including 15 legal counsel and
paralegals in EMEA, APAC and the Americas.

description and a suitable approach to the challenges
ahead.
The role itself was — and still is— constantly evolving, so
the ability to adapt to a changing environment was key.
Stuermer summarized the lessons learned with the acronym T.E.C.H.: Talk, Execute, Challenge, and Harness.
This approach proved a valuable framework to help adapt
to the constant challenges that arose.

Talk
During the first month, it was essential to understand the
legal department's expectations and where the essential
pain points lay. The pain points can vary from process inefficiencies to technical challenges to a legal tech wish list.
By conducting individual interviews with legal department colleagues, Stuermer got to know them better and
uncovered the daily non-legal struggles they face. A standardized set of questions showed common pain points and
patterns, and uncovered which improvement steps were
high priorities.
This open forum of communication helped his colleagues
understand how the legal operations role will impact
them. Obviously, the communication does not end with a
single interview, but should be conducted on a regular
basis as projects develop.

With few best practices available in a newly created role at
a new employer, Stuermer had to develop his own role

Issue 4 | December 2020

Execute
Any new role needs to prove itself to its stakeholders. Swift
execution is critical. Senior management expects results,
and other stakeholders - especially legal department colleagues - have to see the added value brought by legal operations. As you cannot improve everything at once, any
added value must be a mix of short-term and long-term
achievements.
To gain his colleagues’ trust in the first six months, Stuermer opted for implementing short-term goals first. These
tended to be low hanging fruits, but based on the results of
the conducted interviews, promised to have a larger impact. For example, introducing dashboards to the legal
expense management helped display the added value.
Small, yet noticeable quick wins helped establish good
working relationships with other departments, such as finance and IT.

Challenge
Being a novice to the legal operations role and the company provided an opportunity to challenge the status quo.
Not every existing process is necessarily good or, from an
operational standpoint, efficient. A deeper analysis of existing processes can uncover inefficiencies and allow quick
remedies.
Confronted with the recurring call for new legal tech, it is
important to remember that improved processes do not
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necessarily need a new tech tool. Sometimes a comprehensive analysis of weaknesses and pain points is enough.

Embarking on your own Legal Operations
journey?

Harness

The Association of Corporate Counsel (ACC) partnered
with Consilio in 2019 on a bi-monthly series of virtual roundtables that focus on how different legal operations functions are managed in companies in Europe, the Middle
East and Africa, drawing on the ACC Legal Operations Maturity Model framework.

Novel as the legal operations role is in many companies, it
does not mean that ideas must be reinvented. By harnessing existing know-how and previous work, shortcuts
sometimes become visible.
For example, by knowing which tools are already used
within your company, you can tackle an existing pain
point by introducing these tools to the legal department.
Consequently, simply extending the user group to the legal department is much easier than requesting an entire IT
implementation.

Here are ten tips to jumpstart your first 100 days:

Also, some approaches from other operations roles (e.g.
HR, general management, or management consulting)
can be adapted for legal operations. For example, change
management techniques are useful when introducing a legal tech tool.

2.	When legal operations teams are small, their maturity
is closely tied to the person in the role. The right appointment can massively impact advancement. Law
Department Operations Annual Report; Decoding a Decade of
Data to Map the LDO Journey

Overall, the T.E.C.H. approach helped Stuermer give
structure to the first six months in legal operations. Even
today, its focus on pain points allows for the constant evaluation of whether the initiatives had a positive impact on
the legal department.

3.	New GCs and legal operations leaders often face very
short ramp-up periods, potentially reduced resources,
and high stakes and expectations. It is essential to assess the strengths, weaknesses, and expectations in
four major areas: team, clients, resources, and processes. 90 Day Plan for New General Counsel

1.	Law department leaders face a daunting challenge.
Find out how you can mitigate the organization’s
risk, contain costs, and create value. Sample Risk Assessment Template

4.	
Establishing key performance indicators (KPIs) will
enable you to drive toward strategic goals and ensure
that outside counsel achieve the results you are seeking
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(e.g. time to resolution, outcomes, predictability). Consilio Workload Assessments & KPIs
5.	Any organization can only withstand so much change
at once, so it is important to find the right cadence. It
is better to do a few things right than too much at one
time. ACC Legal Operations Maturity Model – Change Management & Communications and Readiness Assessment Tool
6.	Start by identifying short-term and long-term focus
areas. Workload allocation, developing a technology
roadmap, and establishing KPIs and metrics are sensible places to start. ACC Legal Operations Maturity Model –
Metrics & Analytics
7.	
Create a strategic plan. Use the ACC Legal Operations Maturity Model, especially the Strategic Planning section, to assess your maturity and utilize its resources. ACC Legal Operations Maturity Model – Strategic
Planning & Legal Operations Leadership and Sample Plan
Template
8.	As you roll out your plans and initiatives, give people
the opportunity to ask questions and acknowledge
concerns. ACC Legal Operations Maturity Model – Change
Management & Communications and Cultural Change Management
9.	
Use data to your advantage. Data will help justify how
time is spent and demonstrate the value of the legal
department. Demonstrating Value: Basic Metrics for Every
Law Department
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10.	
To maximize impact, the legal operations leader
should be an executive who is part of the leadership
team and have the GC’s conspicuous backing. About
Corporate Legal Operations

sourced: i.e. we gathered input from members of the ACC
Legal Operations Interest Groups (www.acc.com/legalops)
as well as from leading practitioners in specific operational functions. Well over 100 company representatives participated in the project.

What’s next?

Many members have told us that they used the original
ACC Legal Operations Maturity Model for internal assessments, and to gain alignment within the GC’s leadership team about priorities and the sequence of projects,
the roadmap to operational improvement. It is helpful to
have a clear picture of what “Advanced” looks like (i.e.
what you’re “driving toward”).

ACC Legal Operations recently published the Maturity Model for the Operations of a Legal Department 2.0 to help in-house
counsel and business professionals self-assess and identify
concrete steps to enhance legal operations in any of 14
functional areas in the legal department.
A popular reference tool, the Maturity Model attributes
allow legal departments to place themselves in three stages
of maturity in each function — early, intermediate, and
advanced — bearing in mind that priorities and aspirational targets will vary based on department size, staffing,
and budgets.

“Overall, the T.E.C.H. approach helped
Stuermer give structure to the first six
months in legal operations.“

We partnered with leading legal service providers to produce the foundational toolkits to assist legal teams in advancing in each of the 14 functions, including Innovation
Management, Internal Resources Management, External Resources
Management, Financial Management, Knowledge Management,
Metrics & Analytics, Project & Process, Management, and Technology Management.
Editor's note:
ACC members can download the tools and on-demand webcasts.

ADVERTISEMENT

New:
GoingDigital
Subscri
for freebe
!
Æ In this issue:

Æ

3

7

Suddenly in the Fast Lane

Æ

13

Low Code and No Code:
The Next Level of Digitization?

Æ

17

The future is already here

GoingDigital is the new online-magazine for the changing
legal market. It reports quarterly on all issues of digitization that are essential for business practice and the legal
market, as well as on the topics of cyber security, data
protection and IT.

www.goingdigital-magazine.com

Published by

Strategic Partners

The newly released “version 2.0” of the widely used ACC
Legal Operations Maturity Model reflects advancement in
maturity in legal departments across the globe — all stages
are more advanced than when we published the original
model in 2017. Like the original, this version was crowd-

F.A.Z. BUSINESS MEDIA GmbH – Ein Unternehmen der F.A.Z.-Gruppe
Frankenallee 71–81 • 60327 Frankfurt/Main, Germany

GoingDigital-Anzeigen.indd 5

Issue 4 | December 2020

Æ

Digitization of German Corporate Law

Previous

Content

Next

18.11.2020 16:57:46

18

A dviso r y Boa r d

Christian Berg, LL.M.

Gerrit-Michael Böning

Stefan Braun

Sandra Dreyer

University of Pennsylvania
GEA Group Aktiengesellschaft, Düsseldorf
Head of Labor Relations/HR
Region DACH&EE

Deutsche Bank AG
Frankfurt/Main
Managing Director/
Head of Labour Relations

Diebold Nixdorf,
Paderborn
General Counsel EMEA,
Special Lawyer for Labor
Law & IT-Law

GE,
Frankfurt/Main
Senior Counsel for Labor and
Employment

christian.berg@gea.com

gerrit-michael.boening@db.com

stefan.braun@dieboldnixdorf.com

sandra.dreyer@ge.com

Adrienne Ekopf

Michael Fritze

Dr. Marc Kaiser

Dr. Frank Kohls

Roche Diagnostics GmbH,
Mannheim
Head of Labor Relations
Germany

DB Engineering & Consulting
GmbH, Berlin
Head of the Human
Resources

AUDI AG, Ingolstadt
Head of Labor Law,
Insurance-/Claims
Management

IBM Deutschland
Management & Business
Support GmbH, Ehningen
Counsel, Labour Law Europe

adrienne.ekopf@roche.com

michael.fritz@deutschebahn.com

marc.kaiser@audi.de

fkohls@de.ibm.com

Stefan Möhren

Thomas Pein

Ellen Raahede-Secher

Continental AG,
Frankfurt/Main
Head of Labor Relations

Group Human Resources,
Merck KGaA, Darmstadt
Senior Director, Head of
Labour Relations

VELUX Deutschland GmbH,
Kaarst
Head of Human Resources

stefan.moehren@continental-corporation.com

thomas.pein@merckgroup.com

ellen.raahedesecher@velux.com

Frank Racky, LL.M.,
MPA
Head of HR Legal & Projects
Heraeus Holding GmbH
Hanau

frank.racky@heraeus.com

York von Roenne

Dr. Frank Rütten

Dr. Janna Schumacher

Frank Schürmann

Leica Camera AG, Wetzlar
Bereichsleiter Human
Resources/Global Director of
Human Resources

Human Resources FoG,
Cologne
Head of Human Ressources

Deutsche Lufthansa AG,
Labour Law Department, FRA
CJ/A, Lufthansa Aviation
Center, Frankfurt/Main

UPS Deutschland Inc. & Co.
OHG, Neuss
Director Labor Relations
Germany

Head of Labor Law

york.von.roenne@leica-camera.com

Issue 4 | December 2020

fruetten@ford.com

janna.schumacher@dlh.de

Previous

Content

Next

fschuermann@ups.com

19

A dviso r y Boa r d

Alexandra Seemann

Christian Stadtmüller

Christian Vetter

Dirk Wasmuth

SAP SE, Walldorf
Legal Department
Manager/German Labor
Relations, Labor & Social
Law

Infineon Technologies AG,
Neubiberg
Head of HR Labor Relations

Dow Deutschland Inc.,
Hamburg
Head of Labor and Social
Law Germany

Porsche, Ingolstadt
Head of Labor Law,
Insurance-/Claims
Management

alexandra.seemann@sap.com

christian.stadtmueller@infineon.com

Liana Weismüller

Alexander Werner

Condor Flugdienst GmbH,
Frankfurt/Main
Leiterin Arbeitsrecht und
Betriebsverfassung /Head of
Labor Law

Merck, Darmstadt
Head of Team Labor and
Employment Law

liana.weismueller@condor.com

Issue 4 | December 2020

christian.vetter.hamburg@t-online.de

dirk.wasmuth@porsche.de

alexander.werner@merckgroup.com

Previous

Content

Next

20

Pa r tne r s

Strategic Partners
Markus Künzel

Dr. Axel Boysen

Caroline Bitsch

Dr. Thilo Mahnhold

BEITEN BURKHARDT
Rechtsanwaltsgesellschaft
mbH, Ganghoferstr. 33
80339 Munich
Partner

Fragomen Global LLP,
Neue Mainzer Str. 75,
60311 Frankfurt/Main
Partner

JUSTEM Rechtsanwälte,
Neue Mainzer Str. 26,
60311 Frankfurt/Main

JUSTEM Rechtsanwälte,
Neue Mainzer Str. 26,
60311 Frankfurt/Main

Partner

Partner

markus.kuenzel@bblaw.com

aboysen@fragomen.com

c.bitsch@justem.de

t.mahnhold@justem.de

www.bblaw.com

www.fragomen.com

www.justem.de

www.justem.de

Dr. Martin Trayer, LL.M.

Dr. Guido Zeppenfeld

Edinburgh
KPMG Rechtsanwaltsgesellschaft mbH, THE
SQUAIRE, Am Flughafen,
60549 Frankfurt/Main
Partner

Mayer Brown LLP,
Friedrich-Ebert-Anlage
35-37,
60327 Frankfurt/Main
Managing Partner

mtrayer@kpmg-law.com

gzeppenfeld@mayerbrown.com

www.kpmg-law.com

www.mayerbrown.com

Cooperation Partners
Julia Zange

Christian Vetter

ACC Europe
c/o Fresenius Medical Care
AG & Co. KGaA,
Else Kröner Str. 1,
61352 Bad Homburg

Bundesverband der
Personalmanager (BPM),
Oberwallstraße 24,
10117 Berlin

julia.zange@fmc-ag.com

arbeitsrecht@bpm.de

www.acc.com/chapters-networks/
chapters/europe

www.bpm.de

Issue 4 | December 2020

Previous

Content

Next

21

PA R T N E R S

Strategic Partners

Imprint
Publisher:
Prof. Dr. Thomas Wegerich
News staff:
Thomas Wegerich (tw)
Publishing companies:
F.A.Z. BUSINESS MEDIA GmbH –
Ein Unternehmen der F.A.Z.-Gruppe
Managing directors: Dominik Heyer, Hannes Ludwig
Frankenallee 71–81, 60327 Frankfurt/Main, Germany
Commercial register number: 53454
Local court: Frankfurt/Main, Germany
Phone:
+49 69 7591 2217

Cooperation Partners

German Law Publishers GmbH
Managing director and publisher:
Professor Dr. Th
 omas Wegerich
Stalburgstraße 8, 60318 Frankfurt/Main, Germany
Phone:
+49 69 9564 9559 / Fax: +49 69 7591 80 2217
E-mail:
editorial@laborlaw-magazine.com
Internet: www.laborlaw-magazine.com
Annual subscription::
free of charge, frequency of publication: quarterly
Project management:
Karin Gangl
Phone:
+49 69 7591 2217
E-mail:
karin.gangl@faz-bm.de
Publication management:
Ayfer Ekingen
Layout:
Nicole Bergmann, Nina Jochum
Disclaimer of liability:
All information has been carefully researched and
compiled. The publishers and editors of
“LaborLawMagazine” assume no responsibility for
the correctness and/or completeness of its contents.
Eine Gemeinschaftspublikation von:

Issue 4 | December 2020

Previous

Content

22

