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Dear Readers,
In this issue of Business Law Magazine, we launch
the new section "ACC-Colum". In this section, you
will find exclusive information on the latest
developments of our cooperation partner Association of Corporate Counsel. To kick off, Antje
Teegler and Guiseppe Marletta report on how
general counsels are dealing with the challenges of
the Covid 19 crisis. As you will see, it is a rather
mixed picture.
We are also pleased that our Advisory Board
continues to grow. Our new member is Dr. Andrea
Lamberti, Head of Commercial Law at Heraeus.
Welcome to the club!
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European Court
of Justice
declares EU-US
Privacy Shield
invalid
In focus: What companies have to
consider now
Guest contribution by Dr. Nils Gruske

Companies should now take the ECJ ruling as an opportunity to examine the necessity for US data transfers and the possibilities for data processing in the EU.

Introduction
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business partners or cloud services if the processing is
based on the Privacy Shield.

With the judgement of 16 July 2020, the European Court
of Justice (ECJ) invalidated the EU-US Privacy Shield
(Privacy Shield)(C-311/18 – Schrems II). The Privacy
Shield thus suffered the same fate as its predecessor, the
Safe Harbor Treaty, which the ECJ declared invalid in
2015 (C-362/14 – Schrems I). Companies are now called
upon to take immediate action regarding the transfer of
personal data to the USA to avoid being targeted by the
supervisory authorities, as the ECJ has not granted any
transitional or grace period. This means, as of now, many
companies can no longer transfer their personal data to
their American sister, subsidiary or parent companies,
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Background
In 2013, the Austrian data protection activist, Max
Schrems, filed a complaint against the transfer of personal
data via Facebook to the USA. In the complainant’s view,
the US law did not provide sufficient protection of the
processed data from the surveillance activities of the US
authorities. In October 2016, the European Court of Justice declared the adequacy decision of the EU Commission known as Safe Harbour to be invalid.
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According to the provisions of the Regulation (EU)
2016/679 (General Data Protection Regulation - GDPR)
and its predecessor, Directive 95/46/EC (Data Protection
Directive), personal data of EU citizens may only be transferred to countries outside the EU under certain conditions. This is the case, inter alia, if the EU Commission has
determined in a so-called adequacy decision that certifies
that adequate data protection is guaranteed in the destination country. In its adequacy decision regarding Safe Harbor, the EU Commission had failed to make any statements on the equivalence of the level of protection in the
USA. Consequently, the ECJ invalidated Safe Harbor,
however, without having to make findings on the level of
protection in the USA.

What did the Privacy Shield regulate?
The successor agreement, the Privacy Shield, was agreed
between the EU and the USA in 2016, which led to the
corresponding adequacy finding by the EU Commission.
This time, the Commission explicitly stated, taking into
account the agreements reached with the USA, that the
level of protection in the USA was essentially the same as
in Europe. US companies wishing to process personal data
of EU citizens must register on a list maintained by the US
Department of Commerce. Registration on the list constitutes a self-certification of the company, by which it commits itself to respect the principles of the Privacy Shield.
Facebook, Google and many other companies subsequently relied on the Privacy Shield for the transfer of
personal data from the EU to the US.

Issue 3 | September 2020

Why was the Privacy Shield overturned?
In the opinion of the ECJ, there is no equivalent protection
for the data of EU citizens in the USA due to the extensive
access possibilities of the authorities. The US surveillance
programmes were not limited to the necessary extent. In
addition, the fact that there is no sufficient legal protection
for EU citizens came under criticism. According to the
ECJ, the PRISM and UPSTREAM programmes of the US
security authorities, which have been reviewed by the ECJ,
permit comprehensive and unprompted mass state surveillance. Internet traffic is widely read and made accessible to secret services based on specific selectors. Moreover,
judicial control is not possible or only possible to a limited
extent. The Privacy Shield only provides for an ombudsman, to whom those affected can turn in the event of possible infringements. The ECJ doubts whether the ombudsman is independent and can make binding decisions for
the secret services.

Processing on the basis of standard
contractual clauses
The ECJ ruling does not, however, mean that data transfers to the USA are now completely inadmissible. In the
absence of an adequacy finding, the transfer of personal
data is also permitted based on standard contractual
clauses. The standard contractual clauses are agreements
pre-formulated and approved by the EU Commission,
which shall guarantee compliance with adequate data protection standards even in countries without an adequate
level of protection. The standard contractual clauses -
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since being “mere” contracts - are binding only on the
parties, namely the EU “data exporter” and the US “data
importer”. Naturally, they have no effect on the general
level of data protection in a third country, in particular on
access powers of security authorities.
The ECJ did not render data transfer based on standard
contractual clauses ineffective. However, the ECJ will no
longer allow the mere conclusion of a contract to suffice in
future.

Internet traffic is widely read and made
accessible to secret services based on
specific selectors.
The court stressed that companies are obliged to check
carefully before transmission whether the required level of
data protection is observed in the recipient country, because the guarantees are worth little if companies in the
USA can be forced to make personal data available to the
authorities. If the legal examination shows that there is no
sufficient guarantee in the third country for the protection
of the transferred data (which should apply particularly in
the case of state powers of access to such data), the transfer
of data based on the standard contractual clauses must be
omitted in future. This means that processing on the basis
of standard contractual clauses to the USA also bears a
considerable risk.
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Data protection authorities are obliged to suspend or prohibit transfers of data if they consider that the standard
contractual clauses are not being or cannot be complied
with in practice in the recipient country. The German data
protection authorities already stressed that it is crucial
that the guarantees provided by the standard contractual
clauses can be implemented in practice. If this is not the
case, consideration should be given to what additional
measures can be taken to ensure a level of protection substantially equivalent to that in the EU. However, the law of
the third country must not affect these additional protective measures in such a way as to frustrate their actual effect. According to the ECJ ruling, standard contractual
clauses without additional measures are generally not sufficient for data transfers to the USA. Whereas the State
Commissioner for Data Protection and Freedom of Information of Rhineland-Palatinate clarified that data transfer
to the USA, however, can remain admissible on the basis
of the standard contract clauses, the Berlin Commissioner
for Data Protection and Freedom of Information has already requested an immediate switch from US providers
to service providers in the EU. It is highly desirable that
the European Data Protection Board swiftly brings about
coordination among the supervisory authorities to establish a list of the countries for which it considers an adequate level of protection and under what conditions.

the Privacy Shield or on standard contractual clauses. Processing of personal data based on the Privacy Shield
should be stopped to avoid sanctions by the supervisory
authorities. At the same time, contact to the contractual
partner in the US needs to be established to assess whether the data transfer can be based on standard contractual
clauses and whether these guarantee compliance with an
adequate level of data protection.
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In general, companies should now take the ECJ ruling as
an opportunity to examine the necessity of US data transfers and the possibilities for data processing in the EU.
Moreover, by choosing the appropriate options, some
large US cloud providers can also locate data on servers in
the EU where access by US intelligence services is at least
more difficult. However, not only should the processing
and storage of personal data be done in the EU, but support, for example, must then also be provided from within
a European member state as even temporary access to EU
data from the USA already constitutes a processing measure. ß
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What companies need to do now
Companies should now determine whether they themselves or their processors transfer personal data (e.g. from
customers or employees) to companies in the US based on
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Force majeure
clauses on the
rise
Lessons from the crisis – modeling
contracts for the future
By Dr. Ulrich Becker

T

he COVID-19-pandemic has revealed weaknesses
in many contracts, as often the agreements do not
contain sufficient provisions to deal with such a rare
situation. Companies should close these gaps now
to prepare themselves for potential future crises.

Those lacunas can lead to friction between parties if unforeseen events occur, since German law only provides a
fragmentary definition of what is actually meant by "force
majeure" and what applies if a contractual duty can no
longer be fulfilled due to such events.

The coronavirus hit the economy across all industries with
unexpected force. Many companies were facing the same
problems: ordered material was suddenly no longer available because entire plants were closed by suppliers or material from abroad no longer made it into the country.
Major projects were interrupted or even completely suspended.

Over the course of time, the German courts have developed categories in which force majeure can regularly be
assumed and the outbreak of a global pandemic such as
COVID-19 may fall under those categories. However,
those decisions were primarily held for travel law, but not
for typical supply or procurement contracts.

Many contracts showed significant gaps
Whether it was "only" a matter of time delays or whether
orders could no longer be fulfilled at all, the irregularities
were quickly followed by the question of liability. An inspection of the legal paperwork often caused a rude awakening: In many cases the underlying contracts contained
no regulations on how to deal with Corona-related incidents.

Force majeure clauses
Dr. Ulrich Becker
CMS, Frankfurt
Partner

Ulrich.becker@cms-hs.com

With the onset of the Corona crisis, the term “force majeure” was suddenly on everyone's lips. But until this year
contractual regulations on how to deal with such an event
were far from being standard in average supply contracts.

www.cms-hs.com
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The coronavirus hit the economy across
all industries with unexpected force.
For such supply or procurement contracts, there is no automatic effect stating that with the occurrence of a force
majeure event, the parties of the contract must no longer
comply with their contractual obligations. Whether the
parties have "done their duty" in view of the special situation or not rather depends on the content of the overall
agreement between the parties (including the wording of
a written contract, but also other circumstances which
may be relevant to evaluate the primary intentions of the
parties).
German law only provides general regulations on the consequences if the fulfilment of a contractual obligation has
become (factually or legally) impossible, while also pro-
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problems may arise due to certain circumstances, the parties should include a separate regulation regarding the effects of such a foreseeable event. Regarding COVID-19 –
and especially the possibility of a "second wave" – this
means that the consequences of potential new restrictions
or delivery shortages should be dealt with by implementing special "corona clauses" in the contract.

©©AdobeStock/Jeerasak – stock.adobe.com

Not only relevant in a crisis: Clear rules
regarding delivery obligations

The COVID-19-pandemic has revealed weaknesses in many contracts, as often the agreements do not contain sufficient provisions to deal with such a very special
situation.

viding general regulations on how to deal with a drastic
change of the circumstances which the parties considered
to be the basis for their agreement. However, the outcome
of the application of these rules may not be expedient for
every business and may even be contrary to the solution
the parties might have chosen, if they had foreseen the
event in question.

which events will be considered as force majeure and how
the occurrence of such events will affect the mutual contractual obligations of the parties.

To avoid this uncertainty in already uncertain times, it is
therefore advisable to include a well-balanced force majeure clause in the contract. Such a clause should include
an exemplary (but preferably not exhaustive) definition of

In this context it is important to note that force majeure
can only be invoked if the event in question was unforeseeable at the time of conclusion of the contract. If, however, it was already apparent at that time that delivery
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No force majeure in case of foreseeable
obstacles
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A phenomenon which is frequently encountered in longterm business relationships without a clear contractual
basis is the lack of clear regulation about the extent to
which the supplier is obliged to accept orders from the
buyer or if and to what extent the buyer must order goods
from the supplier during the term of the contract.
Thus, it may turn out that, contrary to expectations of the
other party, a long-term supplier is not obliged to continue to supply ordered goods, or a buyer who consistently
ordered a certain number of products in the past may be
able to stop placing orders under the contract from one
day to another. On the other hand, it is possible that either
suppliers or customers can still insist on the fulfilment of
concluded contracts, even if the general conditions have
changed in such a way that the execution has become unprofitable for the other party.
If in such cases there is no binding framework agreement
with clear rules, the legal assessment is complex and can
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depend on many different circumstances. Clear contractual provisions help provide legal certainty in this field.

Diversity pays off – strengthening the
supply chain
While long-term (and perhaps even exclusive) supply relationships have often promised security and stability in
the past, COVID-19 has also shown that it can be risky to
rely on only one or a few suppliers. Also, regarding the
term of the contract, the planning security that comes
with long-term contracts should be carefully weighed
against the advantages of being able to switch to other
suppliers at short notice in the event of a crisis.

house at the customer's site from which the customer can
cover his demands. The goods in the warehouse remain
the property of the supplier, only a purchase contract is
concluded, and ownership of the goods is only transferred
when the goods are removed from the warehouse. ß
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"Just in time" is not always "just right"
Also, the concept of just in time delivery of material has
shown its "dark sides" in light of the crisis. The delivery of
required material right before it is processed further is attractive for companies who cannot or do not want to
maintain big warehouses (i.e. for logistical reasons or for
the sake of liquidity and an overall lower capital commitment). However, external events that lead to delays may
have serious consequences in tightly scheduled supply
chains.
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An appropriate stockpile of materials can be helpful in this
regard. The capital commitment usually required for this
approach can be reduced by establishing consignment
warehouses. In this scenario the supplier sets up a ware-
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A long-expected
landmark
judgment for
German FRAND
law
Sisvel v. Haier: The decision will have
a major impact in practice
By Dr. Henrik Holzapfel and Christian Dölling
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Partner

The judgment will shape FRAND licensing negotiations and impact the enforcement of SEPs before German courts.
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T

he German Federal Court of Justice (FCJ) has now
issued its decision in a landmark case regarding
standard essential patents (SEPs) and fair, reasonable and non-discriminatory (FRAND) licensing of
SEPs. The judgment, dated 5 May 2020, was handed down
in litigation between the Sisvel patent pool and Chinese
consumer electronics manufacturer Haier (FCJ docket no.
KZR 36/17). The judgment will shape FRAND licensing
negotiations and impact the enforcement of SEPs before
German courts.

Key takeaways
• As a first step in FRAND negotiations, the SEP holder
need only notify an implementer of the infringement
of the relevant patent(s). At this stage of the negotiations, the SEP holder need not make any detailed technical or legal explanation of the infringement allegation. In any event, customary claim charts will usually
suffice.

• Next, an implementer should clearly and unconditionally declare its willingness to obtain a license “on whatever terms are in fact FRAND”.

• If – and only if – the SEP holder receives an adequate
declaration of willingness to license, will the SEP holder be obliged to make a specific license offer and to
explain why the offered terms should be regarded as
FRAND.
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• FRAND terms may be different for different licensees,
but differences need to be justified.

• It will usually be FRAND-compliant to offer a portfolio license, rather than licensing SEPs one by one.

Background
Sisvel sued Haier for infringement of a patent that Sisvel
alleged was essential for the GPRS wireless communication standard. The FCJ judgment focuses on FRAND aspects of the case.
In the lower instance, the Düsseldorf Appeal Court found
Sisvel’s patent in suit to be standard-essential and infringed by Haier. However, the Appeal Court also found
that Sisvel violated its FRAND obligations by granting significant benefits (discounts to the tune of 80%) to an existing licensee (Hisense), while not offering equivalent benefits to Haier. Lacking sufficient justification for treating
Haier differently from Hisense, as the Appeal Court said,
Sisvel was found to have abused a dominant market position.
The FCJ overruled the Appeal Court findings in part.
While confirming that Sisvel had a dominant position on
the market for licensing its SEP, the FCJ did not find any
abuse of this dominant position. The FCJ discussion of
FRAND obligations, which primarily emphasizes the obligations that implementers have in license negotiations, is
mostly favorable to Sisvel and to other SEP holders.
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The judgment
First, the FCJ confirmed that Sisvel held a dominant position during the lifetime of its relevant patent, since the
patent was standard-essential for GPRS and since GPRS
compliance was market necessary for the relevant products that Haier and others made. However, the FCJ also
confirmed what the Court of Justice of the European Union (CJEU) established in its Huawei v. ZTE decision: an
SEP holder is not necessarily precluded from enforcing its
patent against an implementer. Depending on whether the
SEP holder and an implementer have taken certain steps
in FRAND negotiations, the SEP holder may be free to
seek an injunction against the respective implementer.

Infringement notice
The FCJ further confirmed that as a first step in the
FRAND negotiation procedure, the SEP holder should
notify the respective implementer of the alleged patent
infringement. To satisfy this obligation, a notice to the
parent company of the implementer will usually suffice.
The infringement notice is intended to make an implementer aware of its alleged use of the relevant patent(s),
and of the alleged need to obtain a license. It is sufficient
for an SEP holder to briefly identify the relevant patent(s),
to specify the nature of the alleged infringement and to
identify the allegedly infringing products. Detailed technical or legal explanations of the infringement allegation
are not required. The implementer need only be sufficiently informed to understand the infringement allegation.
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The burden then shifts to the implementer to further investigate its possible infringement, if necessary with expert or outside counsel assistance. It is usually sufficient
and customary, but not strictly necessary, for an SEP holder to explain the infringement allegation by providing
claim charts.
Furthermore, an SEP holder who has identified relevant
SEP(s) and the relevant standard may expect an implementer to provide notice within a short period should the
implementer believe the information provided is insufficient to understand the infringement allegation. Depending on the circumstances, the SEP holder may be obliged
to add to its initial explanations of the alleged infringement.

Willingness to take a license
It will constitute an abuse of a dominant market position if
an SEP holder asserts claims for an injunction, destruction
and recall of products against an implementer if that implementer has made an unconditional offer to conclude a
license agreement on terms that the SEP holder may not
refuse without violating FRAND principles. The FCJ further noted that while a declaration of willingness to license must be unconditional, an implementer may reserve
the right, even after a license agreement has been concluded, to challenge use and validity of any licensed patents.
After receiving an infringement notice, it will not suffice
for an implementer to merely indicate that it will consider
concluding a license agreement or entering into licensing

Issue 3 | September 2020

negotiations. Rather, an implementer must clearly and unambiguously declare its willingness to conclude a license
agreement on FRAND terms. In this respect, the FCJ cited
with approval the ruling of Judge Birss of the UK High
Court in the judgment rendered in Unwired Planet v.
Huawei: “a willing licensee must be one willing to take a
FRAND licence on whatever terms are in fact FRAND.”
Furthermore, the FCJ clarified that an implementer must
expediently engage in actual licensing negotiations. The
FCJ found that Haier had not met these requirements.
Moreover, the FCJ found that an implementer who remains silent for several months after receiving an infringement notice may be assumed not to be interested in obtaining a license. However, the FCJ did not decide whether
a declaration of license willingness that comes only after
expiration of a reasonable response time may be considered irrelevant, or whether a late declaration can still obligate an SEP holder to engage in FRAND negotiations.

FRAND offer
Upon receiving a timely and sufficient license willingness
declaration from an implementer, an SEP holder is obliged
to make a FRAND license offer. In doing so, the SEP holder is obligated to explain why the offered licensing terms
should be regarded as FRAND. This is particularly true if
the SEP holder offers a portfolio license covering a number of patents, rather than offering to license a single patent. Still, the FCJ confirmed that portfolio licensing per se
will usually not violate FRAND principles.
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What constitutes fair, reasonable and non-discriminatory
terms of a license agreement will be case-specific and will
depend on the circumstances. In any event, under case law
on the abuse of a dominant market position, and under a
FRAND declaration made towards a standard-setting organization, an SEP holder will usually not be obliged to
grant licenses on uniform terms to all licensees. There will
be room for a variance in terms if the differences in circumstances justify the variance in terms. In the case between Sisvel and Haier, the FCJ considered that differences between the terms offered to Haier on the one hand,
and to Hisense on the other hand, may be justifiable in
view of acts of state that may have caused Sisvel to grant
extraordinary discounts to Hisense.

Gist
The FCJ judgment in Sisvel v. Haier does not answer all
questions around SEP enforcement and FRAND licensing
that are being heavily debated before German lower instance courts. For example, the FCJ does not rule on specific questions of determining actual amounts of FRAND
royalties, which is a ground that German courts have been
more reluctant to cover than courts in the U.S. or the UK.
Also, the FCJ did not have to decide questions around licensing SEPs to supply chains. However, the FCJ gave
guidance on the FRAND negotiation procedure. Both implementers and SEP holders should consider this guidance, and implementers in particular should note that the
FCJ has stressed their obligations. ß
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Corporate
Lawyers are
Holding Up
Against COVID
Challenges
Association of Corporate Counsel
surveys paint complicated picture of
in-house counsel and their law
departments
By Giuseppe Marletta and Antje Teegler

It’s a healthy sign that in-house counsel are up to the challenge of the changing business landscape.

M

odern history has never seen a year like 2020. The
COVID-19 pandemic is impacting millions of
lives and continues to rattle global markets and
economies. It’s incredible to think general coun-

Giuseppe Marletta

Antje Teegler

Association of Corporate Counsel, Europe
Managing Director

Association of Corporate Counsel, Europe
Director of International Membership Initiatives

g.marletta@acc.com
www.acc.com
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sel (GCs) and chief legal officers (CLOs) around the world
must steer their companies through the economic upheaval with limited facts, and what feels like unlimited
uncertainty. Analyzing risk and guiding strategy in this
environment feels akin to driving through heavy fog for
most of the year: unsure what lies ahead, how close or how
far you are to reaching your destination. The CLO’s position is difficult at the best of times, but these days have
been unprecedented.
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Q7. How would you rate your current level of burnout?
Very High

6,1%

High

Extremely good

30,3%
24,2%
44,0%

Low

22,9%
2,8%

6,1%

Very good

Moderate

Very Low

Q8. How would you rate your overall emotional state during the COVID-19 pandemic?

29,6%

Somewhat good

47,6%

Somewhat bad

25,7%

The Association of Corporate Counsel (ACC) recently ran
a series of informal member flash polls, canvassing a random selection of our international members on a variety of
COVID-related topics. These surveys help us gain a better understanding of what the international in-house community is facing during this pandemic. Less obvious than it
sounds, “What they’ve faced” is complicated. The surveys
covered everything from internal communications policy,
to continuing legal education, and budgets for the upcoming fiscal year. The collection of surveys sheds some light
overall on how corporate legal departments are navigating
the current conditions. Specifically, two recent studies
focused on bringing us closer to understanding how inhouse lawyers themselves are holding up.

14,3%

Very bad

1,1%

Extremely bad

1,3%

These surveys covered the state of in-house health and wellbeing, and job security and talent management, respectively.
In the poll gauging health and wellbeing a strange contradiction immediately jumped out. Not surprisingly, onethird of in-house lawyers feel that their level of burnout is
“high” or “very high.” When you add those who responded “moderately” burned out, the number increases considerably to three out of four.

More hours
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39,9%

About the same

Fewer hours

45,1%

Slightly agree
6,7%

Despite working more hours, the overwhelming majority
of respondents still report positive feelings toward their
company.

27,5%

Agree

Slightly disagree
53,4%

However, despite the high levels of burnout, the vast majority of in-house lawyers also report to be doing well
emotionally:

Q5. To what extent do you agree with the following statement? “Generally, I am positive towards work at my company.”
Strongly agree

Q2. When working remotely, I feel I am working…

83,3%

Disagree
Strongly disagree
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84,2%

11,6%
7,0%
3,3%
5,5%
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One might say these results speak to the resiliency of inhouse lawyers. It is in part thanks to their training and
discipline that, while in-house lawyers work incredibly
hard, they are able to see the big picture and stay positive.
Additionally, despite feeling burned out, in-house lawyer
are able to remain in good spirits overall and are dedicated
to their organizations.

Q1. How concerned are you about losing your job due to the COVID-19 pandemic?
Not at all

50,9%

A little

26,1%

Somewhat

14,8%

A great deal

6,2%

I already did lose my job due to the COVID-19 pandemic

2,1%

ACC’s fifth member flash poll assessed job security and
talent management. This poll also offers some good news
to law departments: most in-house positions seem stable,
and fewer than one lawyer in five is looking for a new job:

in-house counsel are still feeling largely optimistic, despite
being overworked, hiring freezes and budget cuts.

successfully weather the storm, other functions have a
lead to follow.

While individuals may report feeling optimistic, the same
may not be true for the law department or the organization in general. COVID-19 is impacting law department
talent needs in a variety of ways. For two out of three departments, this means hiring freezes, compensation reductions, furloughs, or layoffs.

For that, we are thankful: the modern in-house lawyer
evolved for conditions like these, when risk analysis and
legal or regulatory considerations have melded into each
other. It’s a healthy sign that in-house counsel are up to the
challenge of the changing business landscape. This is a
good indicator for companies: if the law department can

Check out:

Nearly as many law departments have stopped hiring as
have gone on without changing their staffing.

Q5. How has COVID-19 impacted your legal department’s talent needs in the past few months? (Please select all that apply.)

So how are in-house counsel faring? While we are still in a
bit of a fog, and the end of the pandemic is not in sight,

Decreased hiring

19,6%

Hiring plans unchanged

14,7%
4,5%

No
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27,9%

Considered hiring freeze

6,4%

Terminations/lay-offs

16,9%

11,2%

Implemented furloughs
83,1%

Questions? Please contact Giuseppe Marletta and Antje
Teegler. ß

33,5%

Implemented hiring freeze

Yes

• The Career Resources for In-house Counsel.

No change

Increased hiring

Q2. Are you actively looking for a new position at this time?

• The ACC In-house Wellness & Support Portal, and

9,5%

Considered furloughs
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4,3%
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In the future we will see a fully integrated service delivery model, optimally combining and assigning internal and external resources, as well as automated tech
services on one legal platform.
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S

ince 2005, KPMG Law has been observing the
trends and developments of international legal departments in the top 150 German companies. The
past fifteen years were marked by four major trends:
increased central governance, dominant insourcing and
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law firm management (both mostly in order to reduce external spending), and digitization of support processes.
Nowadays, as the growth of the legal department is coming to an end, a high degree of standardization, strategic
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sourcing decisions and purposeful tech solutions is dominant.

The efficiency improvements of the past 15
years
Stronger central governance
Over the past few years, there has been a large increase in
international legal departments leading global, decentralized departments under disciplinary control. Implementing this change in leadership, which impacts all areas including HR-related decisions, resulted in large financial
benefits for the General Counsel. Besides better transparency and thus a better risk position, this setup allowed
savings of 9 to 15% on the total costs per bn sales compared to those of same industry that practiced a weaker
central governance. However, it should be emphasized
that this organizational change should only reflect the relevant elements of an international cooperation within a
global legal department, leaving the local units responsible for local legal advice, as before.

Strategic insourcing
In recent years, a very black-and-white view towards outsourcing could be observed, in which outsourcing (black)
was seen as costly, and insourcing (white) as the cheaper
and better solution to reduce total costs. The resulting insourcing strategies in turn led to a massive increase in inhouse counsels, reaching +92% in respect to the companies’ revenue. In 2019 a plateau was clearly reached, with
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Source: KPMG Law, 2020.

C-Levels imposing a stop on expanding the department
for the sake of cost savings. Reviewing both the organization and operations has become the key success factor, as
opposed to further increasing the numbers.
The following graphic demonstrates the development of
the average number of inhouse counsels since 2005 in relation to the companies’ revenues. The number of lawyers
depends largely on the sector (automotive and classical
industry clearly below the average, chemical industry and,
incrementally, pharma more than double). Coincidingly,
the support ratio decreased from 1.2 lawyers per support
employee in 2005 to 4.5 in 2019. This support quota however, is fully unaffected by the respective industry. Conversely, it strongly varies according to the degree of specialization within the legal department. The more specialized, and (in most cases) the bigger the legal department
is, the less need there is for support staff. In turn, the more
general the operations in a legal department, the higher
their support ratio will be.
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Strategic law firm management
Since 2005, we have seen a large decrease in the number of
external law firms retained. In 2019 more than 60% of the
top 150 in Germany were reliant on 30 or fewer global
partners, largely by introducing provider management.
This ensures a system for improved selection and management of the engaged law firms, better quality and invoice
control and an evaluation of the individual firm at the end
of the task. All this has allowed for a continuous reduction
of the total costs for the external services, of course excluding costs for areas like litigation or M&A deals.

Digitization
As in other departments, technology has started playing
an increasingly important role in the legal department as
well. Up until a couple of years ago, in a first wave, IT tools
were largely introduced within the legal departments,
aiming at the improvement of support processes such as
archiving, spend control or matter management. These
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tools allowed for better internal management but were not
observable nor accessible by the internal client. Consequently, they did not create space for improved collaboration within the business. These days, the role of legal tech
in companies is changing considerably.

The legal department of the future
Legal operations and the extended use of legal tech will
stand at the forefront of the legal department’s transformation. Tech support in core legal work, performance
measurement and standardization will dominate the future. Furthermore, as the market for (alternative) legal

services strengthens, strategic sourcing will be business
critical.

Standardization & strategic sourcing
When it comes to finding new ways of achieving efficiency
gains and structural improvements, it will not be about
constantly reinventing the wheel, but merely about standardizing internal processes for simple use by clients and
lawyers in day-to-day work. This will apply to processes
such as global contract management, as well as the substantive processing of documents, in order to reduce the
cycle time from start to completion.

Whereas the above-mentioned black-and-white view
played a dominant role in the past, today it has evolved
into a wide spectrum of shades of gray. Many Alternative
Legal Service providers, as well as the more classic law
firms now offer managed services. Standardized processes
can be outsourced at a lower cost than when done by the
in-house teams. General Counsels have come to a point at
which careful consideration is required on whether tasks
are best undertaken internally, outsourced or transformed
and supported by legal tech. It will increasingly come
down to finding the right mix within the service portfolio,
which can reduce costs while ensuring the constant flexibility of resources in ever-more volatile business cycles,
not to mention the influence of Covid-19.

Purposeful legal tech & performance tracking
We have transitioned into the second maturity phase of
digitization, focusing strongly on purposeful “legal tech“.
While the past tools were arguably not “legal tech” in a
specialized sense – today’s and tomorrow’s legal tech will
support the internal client by enhancing the core legal
work and having an increased functionality that will require less involvement of the legal department for repetitive and typically low-risk processes.
Also due to the extended use of tech, it will be possible to
measure the performance level of the legal department in
a simplified, automated and precise way. General Counsels will have to focus on their monitoring of efficiency
and effectiveness but also on risk key performance indicators.
Source: KPMG Law, 2020.
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ONE TEAM.
ONE MISSION.
Where will this lead to?
In the future we will see a fully integrated service delivery
model, optimally combining and assigning internal and
external resources, as well as automated tech services on
one legal platform. This platform, the legal “one-stop shop
for legal services”, will embrace the current tech silos in
legal departments. It will empower both lawyers and internal clients to create documents or to solve legal matters
either by using chatbots or artificial intelligence or by being directed to the specialized lawyer for personalized legal counselling. A vision of the “one-stop shop for legal
services”, is displayed below, introducing chatbots, legal
monitoring, spend management, contract automation and
many more. ß
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Multiple employment: An alternative
career path for experts?
By Kai Jacob
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W

The idea for this article was born during a conversation
with an acquaintance about the background of her job
change. I took her story as an opportunity to talk to other
colleagues as well – and I came across a pattern that I
would like to discuss here. I focus on experts and the question of when and why their steep corporate career curves
sometimes flatten out. By experts, I mean colleagues who
have detailed specialist knowledge and/or extensive practical experience in a particular field. Their contributions
to the company's success are considerable because they
lead the way and you can trust in their experience of many
years. But in my conversations, I learned that many – too
many – of these experts have become "tired" over the years
and lost their vigor. Although these colleagues continue to
be passionate about their subject - not least because they
also receive a lot of recognition for their knowledge - it is
becoming increasingly difficult for them to implement
their own agenda within the company.

Is a break-up necessary?
Every day we see how companies are facing the challenges
of digitalization – unfortunately, everyone is fighting for
themselves. I counter this with the concept of comprehen-
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An important
piece of the
puzzle

hat comes to mind when you hear the term multiple employment? Most people probably think
of precarious working conditions, of people
who are forced to take a 2nd and 3rd job to
make ends meet. Single employment is the norm in Germany. On average, employees have 4.5 employers during
their working lives and change their job every 10 years.

A new way of thinking is called for: multi-employment could be an important
piece of the puzzle.

sive collaboration and claim that alternative forms of (full)
employment could play an important role in the future of
work. In order to institutionalize an exchange between
companies, I propose multiple employment or “distributed full-time” employment.
I will use the corporate career of my acquaintance as an
example to illustrate this. Like everyone, she had to fight
her way through the thicket of corporate structures until
she found her niche. In this niche she flourished and became an expert – supported by her manager – because in
a corporation, nothing will work without a network. As an
employee she was very committed and always ready to
take on the next task. She quickly acquired the reputation
of being “deeply involved in the subject matter”. Naturally,
she used her free time for further development and to
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deepen her knowledge. Her commitment did not go unnoticed outside the corporation either: at conferences and
in social networks she quickly socialized with experts
from other corporations and willingly exchanged ideas
with them for mutual benefit. But at some point, her own
professional footing crumbled. This happened gradually
at first: she began to run into invisible walls in her company, was stalled, a project start was postponed, she found
herself at the mercy of political games, and so on.
There were situations, she reports, where she knew exactly
what had to be done and could have completed the task
quickly and efficiently – but then something happened:
the political wind changed, priorities changed. For whatever reason, the project was postponed. Annoying. She
went through this a few times – maybe even many times
– but at some point, she asked herself the question: Do I
have to go through this?

Life is too short!
When a severance package was on the table, the decision
was made quickly. Although she was actually wholeheartedly attached to the company, she made the decision to
leave and take the step into self-employment. By necessity.
Because you never really leave. I myself always notice that
when I talk about my old employers. You remain loyal,
maintain contact with your ex-colleagues, leave the shares
in your portfolio and willingly recommend your ex-company to others!

Human resources departments are aware of the special
challenges of an expert career within a corporation and
try to find solutions: corporations try to keep the experts
with job rotation and social sabbaticals. Some employers
grant their employees unpaid leave of absence and rights
of return. Leading HR departments set up key person risk
registers to mitigate the departure or absence of experts.
However, the usual approach is still to grant the experts
personnel responsibility or a special status. Unfortunately,
this approach misses the mark too often, as only a few
want to manage personnel or represent the company to
the outside world.

"work-to-rule"? To avoid losing outstanding employees
completely, employers should let their employees go. But
instead of cutting the ties by terminating the contract, the
parties could also reduce working hours by mutual agreement. Perhaps the experts are even open to continuing to
work part-time for their old employer. They could spend
the rest of their time contributing their expertise to other
employers, learning new things there at the same time or
refueling their motivation.

If a break-up does occur, corporations increasingly try to
cultivate the relationship with alumni programs to keep
the NPS (net promoter score) high. The calculation is simple: in a tightening job market, top executives are scarce,
and they largely know each other. So, if you want to have
access to top resources in the future, you should maintain
friendship with your alumni.

What could such multiple employment look like in practice? The top priority is transparency – because it creates
trust! After all, each of the 4-5 employers has a legitimate
interest in knowing with whom they share the resource.
Employers could draw up negative lists of companies they
exclude in principle or exempt certain activities from multiple employment. When selecting employers, political
interests could be considered (e.g. Germany as a business
location or the EU) and thus prevent experts from migrating to global competition. The exchange between the private sector and public administration could also specifically be supported.

By the way, the problem also arises with managers. Although managers are rather generalists, we see the same
phenomenon here. They are also sometimes hindered by
obstacles (political, budgetary, strategic) so that they experience frustration and leave the company. As a result,
high-performing teams break up and the damage is done.

If it is done properly, everyone can benefit:
• The old employers benefit because they do not lose

A solution: multiple employment
So, what should the employer do if the experts want to
leave the group or, worse still, seek their salvation in
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Multiple employment in practice
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their experts completely, but retain access to an important resource and the know-how built up over the
years.
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• The new employers benefit, because they gain access to
expertise that they might not have had access to fulltime and might not have been able to afford.

• The employees benefit because they do not jump in at
the deep end, but at least continue their accustomed
path on a part-time basis, while now being able to apply their knowledge in the new environment and reflect the knowledge gained.

• Even the community could benefit, as shown above.
Companies in the Silicon Valley recognized the potential
of cooperation early on and willingly tolerate second and
third jobs. Companies such as BOSCH and SAP release
employees for so-called working out loud rounds, in
which they solve problems together with representatives
from other companies. These cross-functional, diverse
teams clearly show what cooperation can achieve.

Paradigm shift- From "time is money" to
"time to live"
The equation of working time versus pay is becoming increasingly irrelevant in a digitalized and automated world.
When corporations such as Microsoft experiment with a
4-day work week and even increase work performance, or
when home office workers perform better in fewer hours,
we need to address the question of how to make the best
use of our free time.
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More than 70 years ago, A.H. Maslow vividly described
people's pursuit of self-realization as steps in a pyramid of
needs:

Considering all of this, the idea of multiple employment
seems tempting, but there are areas that need to be examined more closely:

Once a person has satisfied his or her basic (level 1) and
security needs (level 2), he or she will spend time for social
purposes (level 3). If they still have time, they will use it for
individual purposes (step 4) or dedicate it to self-realization (step 5), i.e. they will unfold their talents, potentials
and creativity, develop their personality and abilities,
shape their life and its purpose.

In addition to labor law (multiple employment contracts
with possibly conflicting loyalty obligations; compliance
with the Working Time Protection Act), competition law,
professional law (e.g. for lawyers) and tax law (in particular its social-insurance law issues) must be examined, and
experts from the fields of HR, work ethics, employee inventions and cyber security must also be consulted – all of
this requires a more in-depth study of the subject than this
condensed article is able to provide.

Microsoft actually only grants its employees one day off
with full pay because it pays off for the company. But if the
economy covers the basic and security needs of the experts, shouldn't society, as the beneficiary of this development, consider how it can promote and demand social
and individual behavior. And this should not only be done
at the beginning of working life (cf. Mein Jahr für
Deutschland), but throughout the entire working life (cf.
Senior Expert).
Of course, multiple employment must be a flexible reflection of the phases of life. For Generation Y, enough money
and a high degree of freedom would be desirable. In
midlife, employees need stable working conditions and
when the children are away from home, you might want to
start over – money is not that important. With the experience of many years of work, a few hours should be enough
to cover basic and security needs - the rest of the time is
spent on step 3, 4 and 5 projects.
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Summary
The premise of time is money has led us to work increasingly more in order to enhance our ever-diminishing free
time through consumerism. However, this growth-based
model reaches its natural limits where machines perform
work more effectively and efficiently than humans. Therefore, the value contribution of the employees should be
the center of attention – because increasing it will pay off
for everyone: the employers, the employees and society. To
make better use of the time freed up by digital change for
the benefit of all is the challenge and obligation of our
generation. A new way of thinking is called for: multi-employment could be an important piece of the puzzle. ß

23

I n t e r nat ional A r b i t r at ion

International
arbitration at the
forefront of the
technological
revolution
©©AdobeStock/Maksim Kabakou – stock.adobe.com

Six leading law firms have joined
forces in order to create best practice
in the use of online case management
tools in arbitration
By Myfanwy Wood
The processes of international arbitration have increasingly been performed online.
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modern world. This article sets out what the Protocol is
and why it is important.

Six law firms have recently collaborated to produce an industry first, the Protocol for Online Case Management in
International Arbitration. The Protocol aims to become
industry best practice for online management of international arbitration and provides guidance for users of arbitration, as well as technology companies, so as to ensure
the ongoing efficiency of international arbitration in the
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For many years, international arbitration has evolved to
keep pace with new technologies and the increasing digitization of information and services. As a party-driven
method of dispute resolution, international arbitration is
well placed to be at the forefront of the technological revolution in dispute resolution, particularly as it is accus-
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tomed to connecting disputing parties from different jurisdictions around the globe.

International arbitration: Going digital
The processes of international arbitration have increasingly been performed online. Communication often takes
place via email or other chat providers; documents are
frequently served and filed and subsequently stored online; witnesses might be interviewed via video conference;
document production is often completed using AI; hearing bundles might be digital and hearings themselves are
also being conducted online or partially online.
Despite the trend towards online management of international arbitration, there was no universal guidance as to
how arbitrations should be conducted online. Tribunals,
parties and their counsel would often adopt different online tools depending on the particular arbitration. Different institutions also have had varying levels of guidance in
relation to online arbitrations: some are quite prescriptive,
while others are silent. The lack of consistency risked creating inefficiencies with respect to the management and
conduct of an arbitration. Importantly, this lack of guidance also made some processes vulnerable to breaches of
cybersecurity.
Against this backdrop, six law firms came together in May
2019 to develop a protocol to help deliver a globally consistent approach to the use of online platforms for conducting disputes. Those law firms are Ashurst, CMS, DLA
Piper, Herbert Smith Freehills, Hogan Lovells and Latham
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& Watkins. A core team of multi-disciplinary representatives from each firm formed a working group and met on
a regular basis to map out the processes of international
arbitration, both commercial and investor-state arbitration, in a bid to identify technological needs as well as
potential cybersecurity risks. The core team was made up
of lawyers, as well as, innovators and process managers, to
ensure that identified needs were met with potential solutions.
The process was a successful one. The working group was
able to draw on its breadth and depth of experience having
collectively conducted many arbitrations in various jurisdictions. The group also consulted tech providers and underwent a formal consultation period with global international arbitration institutions. These efforts have culminated in the Protocol, which was released to the wider
public in June 2020 for broader consultation, with the aim
of sharing a finalised and broadly endorsed Protocol later
in the year.
The Protocol is a little under 40 pages in length and is designed to create best practice in the use of online case
management tools in arbitration. Specifically, the protocol
addresses the use of Online Case Management Platforms,
or CMPs. CMPs are software that enable arbitral participants to store, share, manage and edit case related documents and other data in a single, shared, permissioned
repository. CMPs, when used effectively, can improve efficiency of arbitrations as well as ensure the security of information and data.
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The Protocol is designed to be user friendly and provides
a list of requirements for platform functionality; a checklist of considerations for platform adoption; data security
and privacy questions; a draft procedural order and an illustration of potential process improvements when using
a platform in an example arbitration.
To achieve its aim, the Protocol has been deliberately designed to have global application. It aims to be flexible
enough to accommodate multiple jurisdictions and different types of arbitrations, big and small. The Protocol applies to institutional and ad hoc arbitrations, as well as
both commercial and investment arbitrations.

Outlook
The working group hopes this initiative will be well received by the arbitration community and will contribute
to the continued success and progress of arbitration in the
future.
This is the first project undertaken by the working group
who aim to become a forum for more 'blue sky' thinking
in the future about structural changes to arbitration which
could improve the process for the benefit of all arbitration
participants. ß
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German American Chamber of Commerce, Inc.
Susanne Gellert
80 Pine Street, Floor 24
New York, NY 10005
Phone: +1 (212) 974 8846
sgellert@gaccny.com
www.gaccny.com

German American Chamber of Commerce of the Midwest
Jayne Riemer-Chishty
321 North Clark Street, Suite 1425
Chicago, Illinois 60654-4714
Phone: +1 (312) 494 2169
riemer-chishty@gaccmidwest.org
www.gaccmidwest.org

German Brazilian Chamber of Industry and Commerce
Dr. Claudia Bärmann Bernard
Rua Verbo Divino, 1488
04719-904 São Paulo - SP, Brazil
Phone: +55 11 5187 5216
juridico@ahkbrasil.com
www.ahkbrasil.com

Canadian Chamber of Commerce and Industry Inc.
Alexandre Ratiu, Mag. iur.
480 University Avenue, Suite 1500
Toronto, ON M5G 1V2, Canada
Phone: +1 (416) 598-7124
alexandre.ratiu@germanchamber.ca
www.germanchamber.ca

German-Dutch Chamber of Commerce
Ulrike Tudyka
Nassauplein 30, NL
2585 EC Den Haag, Netherlands
Phone: +31 (0)70 3114 137
u.tudyka@dnhk.org
www.dnhk.org

German-French Chamber of Industry and Commerce
RA Joachim Schulz, MBA
18 rue Balard
F-75015 Paris, France
Phone: +33 (0)1 4058 3534
jschulz@francoallemand.com
www.francoallemand.com

German Industry and Commerce Greater China
Wolfgang Ehmann
3601 Tower One, Lippo Centre
89 Queensway, Hong Kong
Phone: +852 2526 5481
ehmann.wolfgang@hongkong.ahk.de
www.china.ahk.de / www.hongkong.ahk.de

German Emirati Joint Council for Industry & Commerce
Katharina Didszuhn
Business Village, Building B, Office 618, Port Saeed, Deira,
P.O. Box 7480, Dubai, UAE
Phone: +971 (0) 4 4470100
katharina.didszuhn@ahkuae.com
www.ahkuae.com

Indo-German Chamber of Commerce
Sabina Pandey
3A, Gurusaday Road
Kolkata 700 019
Phone: +91 33 2283 7962
s.pandey@indo-german.com
legaldepartment.mumbai@indo-german.com
www.indo-german.com

German Chamber of Commerce and Industry in Japan
Patrick Bessler
Sanbancho KS Bldg., 5F, 2-4 Sanbancho, Chiyoda-ku
102-0075 Tokyo, Japan
Phone: +81 (0) 3 5276 8741
pbessler@dihkj.or.jp
www.dihkj.or.jp

German-Polish Chamber of Industry and Commerce
Thomas Urbanczyk, LL.M.
ul. Miodowa 14
00-246 Warsaw, Poland
Phone: +48 22 5310 519
turbanczyk@ahk.pl
www.ahk.pl

German-Saudi Arabian Liaison Office for Economic Affairs
Christian Engels, LL.M.
Futuro Towers, 4th Floor, Al Ma‘ather Street, P.O.Box: 61695
Riyadh: 11575, Kingdom of Saudi Arabia
Phone: +966 11 405 0201
engels@ahk-arabia.com
www.saudiarabien.ahk.de/en
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Southern African – German Chamber of Commerce and Industry NPC
Cordelia Siegert
Competence Centre: Corporate Social Responsibility, PO Box 87078
Houghton, 2041, 47, Oxford Road, Forest Town, 2193
Johannesburg, South Africa
Phone: +27 (0)11 486 2775
csiegert@germanchamber.co.za
www.germanchamber.co.za
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American Chamber of Commerce in Germany
Dr. Hanns Christoph Siebold
c/o Morgan Stanley Bank AG
Frankfurt/Main
hanns.christoph.siebold@morganstanley.com
www.amcham.de/public-affairs/public-affairs-overview/law/
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ACC Europe – Association of Corporate Counsel
Carsten Lüers
c/o Verizon Deutschland GmbH
Sebrathweg 20, 44149 Dortmund
carsten.lueers@de.verizon.com
www.acce.com
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