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Dear Readers,
In these times of crisis there are obviously more
important things than the layout of a new website.
Nevertheless, we hope that you like our relaunch as
much as we do. Our goal was to integrate Labor Law
Magazine even more closely with the product family
of the seven (and soon to be eight) current online
magazines.
Crowdworking is one of the main topics in this issue.
Read the comprehensive overview by Daniel Klösel
and the article by Dr. Jan Tibor Lelley and Madeleine
Schotte, who have analyzed for you a judgement
which was recently passed by the LAG Munich.
Trade unions and works councils play a special role in
the German economy. Our author Dr. Dietmar
Müller-Boruttau has compiled the essential and
practice-relevant principles. Compulsory reading!
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Crowdworking Goes to Court
Work 4.0 on its way to the Federal Labor Court
By Dr. Daniel Klösel

T

he “hidden jewel” of Work 4.0,
crowdworking, which has most
recently been the subject of
decisions in the lower courts, is now on
its way to the Federal Labor Court. The
ongoing litigation goes to the very heart
of Work 4.0, and specifically deals with
the with the question of whether our
employment law is able to provide
appropriate answers to the challenges of
the modern world of work. The court
rulings to date give reasons for optimism.
Work 4.0, Legal Framework 3.0?

ment concepts and which, at the least,
include a flexible use of freelancers. The
hidden jewel is crowdworking, a form of
work that, according to the latest figures,
is already being used by just under 5 % of
the workforce in Germany (and trending
upwards), in which the driving forces of
today’s world of work more or less
culminate. In short: self-employed
crowdworkers – in some cases spread
across the entire globe – provide individual (customized) services that are offered,
coordinated and administered in various
forms via digital platforms.

One may welcome or lament it, but it
cannot be stopped. The often-used
number 4.0 shows that the driving forces
of today such as digitalization and the
increasingly less clearly defined living
situations in society are sure to fundamentally and permanently change
existing employment concepts. The first
harbingers of this change have already
been given names and definitions: agile
working, scrum, interim management,
on-demand economy, micro-jobber – all
terms that signify innovative employ-

The problematic issues for employment
law are hard to overlook. As is widely
known, whether or not a person is
integrated into company processes and
the extent to which they are subject to
instructions regarding their work has
remained the focal point of the distinction between employment relationships
and independent freelancers even since
the introduction of Sec. 611a German Civil
Code (see the case law of the Federal
Labor Court, such as the judgment of
April 17, 2013 – 10 AZR 668/12). Whereas

The “hidden jewel” of Work 4.0, crowdworking, which has most recently been the subject of
decisions in the lower courts, is now on its way to the Federal Labor Court.
© Rawpixel/iStock/Thinkstock/Getty Images

direct control via instructions was
previously required to coordinate and
merge various work areas into a joint
work product, today’s crowdworkers enjoy
a range of new freedoms, but are also
burdened by indirect control mechanisms
that can range from reputation and

feedback processes to not being taken
into consideration for follow-up contracts.
Given this situation, it of little surprise
that a legal debate surrounding Crowdworking & Co. has ignited and has since
made its way to the courts. The Local
Labor Court of Munich (judgment of –>
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February 20, 2019 – 19 Ca 6915/18) and the
appeals instance at the Superior Labor
Court of Munich (December 4, 2019 – 8 Sa
146/19) have now found initial solutions.
The facts of the case are easily stated: The
defendant, a crowdworking platform,
carries out merchandise presentation
monitoring at retailers, including for
brand-name manufacturers. The execution of a basic agreement is an entitlement to take on jobs offered on an
Internet platform via an app, which are
shown for a selected radius of up to 50
kilometers and must be completed within
two hours in accordance with specific
material requirements. Aside from this,
there are no timing or location requirements, and the use of one’s own employees is allowed. As is normal for crowdworking, there was neither a duty to
accept nor, conversely, a duty to offer jobs.
Both court instances applied the criteria
for distinguishing between employees
and freelancers as developed by the case
law and confirmed in Sec. 611a German
Civil Code, and came to the conclusion
that this was an independent service relationship, at least on the basis of the basic
agreement. The primary decisive factor
here is the circumstance that the plaintiff
can accept or reject jobs at will and that
such a “freedom to decide how time is

used” is “absolutely unusual for an
employment relationship” in the words of
the Local Labor Court (see Local Labor
Court of Munich, op. cit., 14). Furthermore,
although there were certain material
requirements, they were owing to the
nature of the job, and the crowdworker
enjoyed numerous freedoms regarding
time, location and content that are
atypical for an employment relationship.
In addition, the structured communication via the app did not result in a
sufficient integration into the business, at
least if and to the extent that there was
no coordination with other freelancers or
office staff.
One should note, however, that those
comments – owing to the details of the
case at hand – merely deal with the
contractual relationship as based on the
basic agreement. The courts expressly
leave unanswered the question of
whether each click on a job would form a
temporary employment relationship. In
addition, a second appeal to the Federal
Labor Court was allowed.
Evaluation & Outlook: The Laws as a
Starting Point
This sensible handling of the case law
gives reason for hope, and other court
decisions have gone in this direction as

well, such as the Superior Labor Court of
Hesse in the most recent case related to
bus drivers hired via a crowd platform in
which an independent service relationship was assumed on the basis of the
familiar differentiation criteria, even if
one deciding factor for that decision was
that the business relationship of the
already retired bus driver was limited to
just a few days (Superior Labor Court of
Hesse, judgment of February 14, 2019 – 10
Ta 350/18). This applies particularly for the
increasingly heated debates surrounding
the risks and (alleged) precarity under
new work models, which virtually ignore
the acquired freedoms and opportunities
of these new employment concepts. The
issue, of course, is to not conceal the risks
and to eliminate the “bad apples”, while
on the other hand also maintaining a
clear vision. The existing legal order
provides more guidance on this than
many would have you believe.
This starts by reading the law and
distinguishing between the various levels,
particularly between those of employment and social security law. Sections
611a German Civil Code and 7 (1) Social
Code IV provide two different references.
Although they show that they have
borrowed from one another (see particularly Sec. 7 (1) Social Code IV), they also
allow for a divergent perspective in light

of their different legal areas and the
objectives of those legal areas. This
means, for instance, that, because a
crowdworker may accept or reject jobs at
any time, he always has the power to
make arrangements over the use of his
work ability (using this, for instance for
ongoing travel). Therefore it only seems
logical that these freedoms mean that
the typical employee rights that result
from an ongoing, dependent relationship,
do not apply. Furthermore, this will be the
case irrespective of whether or not there
is a basic contract or a single click; this
cannot lead to any other result. Other
standards may apply however, for social
security law, where the focus is on
economic safeguards against the normal
“risks of earning a wage”. Here, the
Federal Social Court has gone down other,
similarly positive, pathways with its
reliance on the level of compensation as
the decisive, defining criterion (Federal
Social Court judgment of March 31, 2017
– B 12 R 7/15).
In General, No Employment Relationship
The cited rulings are to be welcomed. In
some cases, one could well hope that the
labor courts would provide legal policy
guidance on this issue – as is evidently
what is sought by the plaintiffs of master
actions; the (invalid) exceptions from –>
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Tag der Exportweltmeister
collective bargaining in the Temporary
Employment Act (AÜG) under the key
word “CGZP” are often cited here
(Federal Labor Court judgment of
October 14, 2010 – 1 ABR 19/10).
However, Art. 20 (2) of the German
Constitution sets down a boundary
that advises restraint in applying the
law; the dispute between Erfurt and
Karlsruhe regarding the unconstitutional limitation of prior employment
in the case of fixed term employment
contracts limited for no objective
reason should still be fresh in our
minds (see Federal Constitutional
Court, order of June 6, 2018 – 1 BvL 7/14
and others). This applies all the more in
those situations in which possible
criminal liability (Sec. 266a German

Criminal Code) or the commission of
misdemeanors (see, in particular, the
new version of Sec. 8 (3) Combat of
Undeclared Work Act) is threatened. In
these cases, a stricter adherence to the
law is required under both the Constitution and the laws (see Art. 103 (2)
German Constitution, Sec. 1 German
Criminal Code, Sec. 3 Misdemeanors
Act). Although legal practitioners
sometimes wish that such underlying
principles were honored more often,
non-compliance often forms the basis
of a successful defense. The rest is up
to the lawmakers. As things stand, it is
apparent that crowdworking does not
constitute an employment relationship! <–

Strategien, Praxiswissen und Networking für internationale Märkte
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Im Fokus: Die Weltwirtschaft nach dem Corona-Crash –
Ausblick auf die Exportperspektiven am Tag der US-Präsidentschaftswahl
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Transatlantische Beziehungen der
Deutschen Gesellschaft für Auswärtige Politik
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Die Ausbreitung des Coronavirus COVID-19 hat innerhalb weniger Tage die Jahrespläne von uns allen zu Makulatur gemacht. Der Gesprächs- und
Informationsbedarf ist in dieser neuen und unsicheren Situation noch weiter gestiegen. Dies gilt angesichts der völlig neu zu bewertenden Risiken und
Volatilitäten im Auslandsgeschäft insbesondere für alle Fragen rund um Marktentwicklung, Verträge und Lieferketten. Noch weiß keiner, wie lange die
aktuelle Ausnahmesituation andauern wird und ab wann wieder reguläre Veranstaltungen stattfinden können. Unter der vorläufigen Annahme, dass
sich die Lage zum Sommer hin stabilisieren wird, planen wir aktuell, den „Tag der Exportweltmeister“ am 3. November 2020 durchzuführen. In der
Zwischenzeit werden wir die Empfehlungen der Bundes- und Landesregierungen und die Risikosituation eng verfolgen.

www.tag-der-exportweltmeister.de
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Crowdworkers - Wild & Free
In focus: the recent decision of LAG München - employment contract: yes or no?
By Dr. Jan Tibor Lelley, LL.M., and Madeleine Schotte

L

AG München (the Munich Higher
Labour Court) is classifying crowdworkers as self-employed. They’re
not entitled to invoke the protective
regulations for employees. New forms of
working and the freedom of career choice
are being strengthened (LAG München,
verdict of 04/12/2019 – 8 Sa 146/19).
Worker in the Crowd – Another Way of
Working in the 21st Century
They clock in with the click of a mouse
and do several jobs a day. Their work is
extremely varied – from photographing
supermarket products to charging
electric scooters to designing advertising
posters. The remit of a crowdworker has
no limits.
People who are looking for micro jobs can
register on online platforms or apps. Once
they have done so, the platform operators
share jobs from various companies,
releasing them to the crowd and to the
masses of jobseekers on the platform. If
the crowdworker then finds a suitable job
within a specified geographical radius

(e.g. within 50km), they can accept it
using their smartphone. They then have
up to two hours to complete the job, after
which point they can go back onto the
app and look for a new micro job.
This kind of working model, which has
been made possible thanks to digitisation, has been part of the mainstream for
quite a while already. According to a study
by the Hans Böckler Stiftung, around a
million Germans earn their money from
micro jobs.
The option of working from the comfort
of your own home and deciding for
yourself how much work you want to do
provides a lot of people with the possibility of earning a bit of extra cash on the
side. The payment received can vary
depending on the type and number of
jobs done and can also vary from website
to website. For up to 20% of all crowdworkers, micro jobs are the main source
of income and the way that they make
their living.

The case of whether or not clicking on a job on an online platform may equate to agreeing
a short-term contract has not yet been settled by LAG München.
© metamorworks/iStock/Thinkstock/Getty Images

More and more people see a professional
future for themselves in crowdworking.
This phenomenon can also be observed
outside of Germany, in countries such as
the UK, Spain, France and Italy. However,

the strong growth of this new working
model over the past few years has
resulted in the first unions – and even
industrial disputes – among crowdwork–>
ers.
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The Munich Case – Changing the Way
People Work?
In the case of LAG München too, the
claimant, who was born in 1967, was a
crowdworker who was searching for a job
on Roamler (the defendant in the case).
After Roamler (as the platform operator)
denied him access to the app, he filed a
suit with LAG München, supported by the
IG Metall Trade Union, about the continuity of his apparent employment contract.
Roamler had previously given him his
notice by e-mail.
Before the higher labour court, the key
question then arose as whether an
employment contract exists between a
crowdworker and a platform.
According to the definition of an employment contract (§ 611a par. 1 BGB) an
employee is somebody who is obliged to
carry out instruction-bound, personallydependent, heteronomous work in the
services of another. This also involves the
integration of the employee in the
external organisation of the employer, as
well as compliance with place and
time-related working instructions.
However, the contract that was formed
between the claimant and Roamler did

not involve these kinds of obligations for
the crowdworker. Roamler was no more
obliged to offer jobs to the crowdworker
than he was obliged to accept them and
carry them out.
While the claimant earned almost
€1,800.00 per month and made the
majority of his living through the income
earned from jobs done through this
website, this does not change the fact
that the claimant is classed as self-employed. This means that the crowdworker
is also not entitled to invoke the protective regulations for employee’s rights.
In a similar vein, on 28/11/2018, the Court
of Cassation’s Employment Chamber in
France dealt with the question of the
legal status of a bicycle courier. A bicycle
courier from the company Take Eat Easy
wanted to claim the existence of an
employment contract before the court. In
the first two cases he had failed due to
not being an employee. The Cassation
Court, however, accepted that the
superior/subordinate relationship
necessary for an employment contract
existed between the bicycle courier and
the platform operator. For one thing, it
saw the app’s geolocation system as
evidence for this. This allows the platform
operator to see where the courier stops
and how many kilometers he or she

travels per day. As well as this, the
operator is able to sanction the courier.
If a bicycle courier was classed as an
employee in this case, it is clear to see
why in the case that was heard in the
Munich Higher Labour Court had a
different outcome. The crowdworker in
that case was free to decide whether to
accept or refuse a job and was not tied to
any further instructions on the side of the
platform.
What Will Happen Going Forward?
Crowdworking is sure to throw up further
legal issues in future.

For example, when it comes to tax law
there is the question of whether a
crowdworker is a freelancer or a contractor. The case of whether or not clicking on
a job on an online platform may equate
to agreeing a short-term contract has
not yet been settled by LAG München. It
therefore remains to be seen how this
will play out.
And the case probably won’t end there
either. Because of the case’s inherent
significance, the LAG has permitted its
decision to be appealed to the BAG
(Federal Labour Court). <–

Dr. Jan Tibor Lelley, LL.M. (Suffolk)
Lawyer, Specialist Solicitor for Employment Law, Partner
Buse Heberer Fromm,
Frankfurt am Main
lelley@buse.de
Madeleine Schotte
Associate
Buse Heberer Fromm
Essen

www.buse.de
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Solid and Dotted Line Reporting
What to observe when implementing a matrix organization
By Dr. Martin Trayer, LL.M. and Felix Bußmann
Introduction

I

n an ever more connected world, an
increasing number of companies
decide to consolidate their various
operations to form one “enterprise”, with
departments being organized across legal
entities and often even across borders.
Thus, organizational charts need to be
changed to create global sales or marketing departments. Dotted lines represent
the future reporting relationship to a
functional or project manager, whereas
solid lines still run to the traditional
disciplinary manager – a so-called matrix
organization is born.
From a business perspective, a matrix
organization seems to help in bringing
the right people together and prevents
silos within the organization, which have
their own benefit in mind rather than the
benefit of the group as a whole. What
seems so obvious from a business
perspective triggers a series of questions
from a legal and tax perspective. Despite
its merits, there is no doubt that a matrix
organization is much more complicated

to handle than a simple “pyramid”
structure with just one reporting line.
From a purely legal perspective, a matrix
organization requires a new set of rules
which should be laid down in a matrix
(group) policy or matrix agreement. In
particular, such a policy or agreement
needs to deal with the following changes
that typically take place in a matrix
organization:
•

•
•

•

•

instruction rights are conferred to a
superior who might not work for the
same employer (dotted lines);
the employer’s management might
lose control over decisions;
employees are subject to instructions
from superiors working for other legal
entities, possibly even abroad;
work results of employees are used by
other legal entities within the matrix
organization;
flows of personal data to other legal
entities within the matrix network
increase;

Successfully implementing a matrix requires more than just a new organizational chart.
© naddi/iStock/Thinkstock/Getty Images

•

job-related travel increases, although
meetings might be replaced by
videoconferences.

Instruction Rights – Enabling Matrix
Managers
The first and obvious challenge when
implementing a matrix is changing
reporting lines. The matrix manager must
be enabled to give instructions to his or

her team members, even when working
for a different legal entity. Under § 613 of
the German Civil Code (Bürgerliches
Gesetzbuch), an employee owes his
services exclusively to the contractual
employer. He or she does not need to
follow instructions issued by another
employer. Thus, to enable the matrix
manager to do his job, he must be
–>
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authorized to exercise the right to give
instructions on behalf of the employer.
To be on the safe side, the employee
should be additionally requested to sign
an addendum to the employment
contract stipulating that he or she agrees
to work within a matrix organization
(matrix clause). However, strictly speaking, a matrix clause may not be necessary
if the matrix manager has been properly
authorized by the contractual employer
to act on his behalf.
Such authorization of the matrix manager needs to be limited to the instruction rights regarding the performance of
work within the matrix. The employer’s
disciplinary rights are inalienable and
therefore have to remain with the
contractual employer. Thus, the matrix
manager’s powers typically end when it
comes to deciding on salary increases,
sanctions or even termination of the
employment.
The additional powers vested in the
matrix manager (dotted line) are at the
expense of the former superior within the
contractual employer’s work organization
(solid line), ultimately the local entity’s
managing director. Thus, decisions
regarding the goods to be sold in the
local market may no longer be discussed

with the managing director but rather in
the global group-wide sales matrix.
However, such decisions may have a
serious impact on the contractual
employer as the local entity may incur
losses without selling the product. Thus,
the matrix policy needs to ensure that
the local managing director can still
comply with his duties under local
corporate laws and principles of corporate
governance, e.g. by conferring information and veto rights upon him or her.

been supplied to and be entitled to equal
pay with its other employees.

Matrix Organization = Temporary Agency
Work?

The first and obvious challenge when implementing a
matrix is changing reporting
lines.

This scenario of transferring instruction
rights to a person in a different legal
entity has some similarities to so-called
labor leasing (Arbeitnehmerüberlassung),
i.e. the supply of workers by a temporary
work agency to work for the benefit of
another employer. The supply of workers
is highly regulated in Germany and across
Europe based on Directive 2008/104/EC
of the European Parliament and of the
Council of 19 November 2008 on temporary agency work. In Germany, acting as a
temporary work agency generally
requires a license. Permanently supplying
workers to another employer is illegal,
even within a group context. Employers
can be fined, and even worse, employees
may transfer to the legal entity they have

The main criteria for labor leasing are
that (i) the instruction rights for the
worker supplied by the agency is transferred to another employer, and (ii) the
worker is integrated into the work
organization of that other employer (cf.
§ 1 German Labor Leasing Act –

>>
<<

Court (Bundesarbeitsgericht) held about
twenty years ago that a joint use of
employees in a common business or in a
cooperation of two employers does not
constitute labor leasing (BAG, decision
date 25 October 2000, file number 7 AZR
487/99). Although this decision does not
directly relate to employees in a matrix
organization, its principles can also be
used to justify that employees working in
a matrix organization for the benefit of
all entities participating in the global
sales or marketing department (as an
example) are not integrated into “another” work organization but still form part
of the employer’s own work organization.
Thus, documenting the legal basis of a
matrix organization is one of the main
purposes of a matrix policy or agreement.
Involvement of Stakeholders

 rbeitnehmerüberlassungsgesetz).
A
However, unlike temporary workers,
employees in a matrix organization still
work for the benefit of their contractual
employer and the matrix work organization they are integrated in is as much the
work organization of their employer as of
the other legal entities united in the
matrix. Thus, it is widely acknowledged by
German labor lawyers that establishing a
matrix organization does not qualify as
labor leasing. The German Federal Labor

At first glance, implementing a matrix
organization primarily seems to be a HR
matter. However, on closer examination it
is a project affecting several stakeholders
such as the company’s data protection
officer, the works council and the tax
department.
Typically, a matrix organization leads to
an increase of data flows between group
entities as the matrix manager needs
–>
personal data of his or her team
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members. Neither the EU General Data
Protection Regulation (GDPR) nor the
German Federal Data Protection Act
(BDSG) clearly recognize a privilege of
group companies to freely exchange data
among themselves. Such data transfer
requires a legal basis which can and
should be documented when implementing the matrix organization.
Moreover, participation rights of the
works council may have to be observed.
Thus, implementing a matrix organization may qualify in some cases as a
so-called operational change within the
meaning of § 111 of the German Works
Constitution Act (Betriebsverfassungsgesetz), which may even require the
employer to negotiate a so-called balance
of interest (Interessenausgleich) and a
social plan (Sozialplan) with the works
council. An operational change may, for
instance, take place when the hierarchical
structures change (for implementing “flat
hierarches” see BAG, decision date 26
October 2004, file number 1 AZR 493/03).
Moreover, the works council may need to
be involved when a matrix manager is
integrated into the work organization.
Such integration may not only take place
at the location where the matrix manager physically works but also at other
locations where his team members work,
which may require the involvement of

several local works councils (BAG, decision
date 12 June 2019, file number 1 ABR 5/18).
Tax Issues and Cost Allocation
As regards tax, increased travelling and
cross-border working should be reviewed
from a wage tax perspective. Moreover,
creating a taxable presence in another
country by implementing a matrix
organization should be avoided.
The common use of employees also
needs to be considered when it comes to
distributing costs within the matrix
organization. Multinationals tend to
implement a traditional intercompany
service charge calculated on a cost plus
basis using the salary costs (and potentially some overhead costs) for cases in
which individuals or teams work crossborder in a cross-functional dimension.
This may be appropriate for cases in
which supporting services such as
finance, tax or HR are rendered. However,
most of the matrix organizations implemented go far beyond supporting
activities, e.g. global sales organizations
or global product management. In these
cases, a pure cost plus remuneration may
not be appropriate and a more sophisticated transfer pricing mechanism is
recommendable.

A matrix policy or agreement which
specifies rights and obligations, as well as
a transfer pricing guideline regulating the
overarching principles and defining the
processes should be concluded. The
matrix policy or agreement supports
consistent practices throughout the
group and the transfer pricing guideline
can further specify approval processes,
Do’s and Don’ts for the respective
employees, as well as a policy on the
delegation of authority. This will help to
prevent unpleasant surprises in a future
tax audit.

tional chart. It requires the close cooperation of the HR and tax departments to
create a solid basis for the common use
of employees and to ensure compliance
with local employment and tax laws.
Involvement of other stakeholders such
as the data protection officer and the
works council may have to be considered
to avoid later pushbacks. A matrix policy
or agreement may serve to document the
legal basis for using employees across
legal entities. <–

Summary
Successfully implementing a matrix
requires more than just a new organiza-
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Doing Business in Germany
Unions and works council in Germany - an overview
By Dr. Dietmar Müller-Boruttau

A

lmost every time foreign
companies are advised in the
context of their market entry in
Germany, the same questions are asked:
What is the relationship between trade
unions and works councils? What are the
responsibilities of trade unions and works
councils? Must collective agreements be
adopted? How can the election of a works
council be prevented? Or: How can we
work with an elected works council and
ensure that the interests of the company
are taken into account?
In his contribution, the author explains
the relevant legal framework and
illustrates ways in which companies can
avoid the influence of trade unions and
take defensive measures against the
formation of works councils. Furthermore,
he explains how, after a works council has
nonetheless been elected, a trusting
cooperation can be established or how
unpopular works councils can be removed
from office.

Act (Tarifvertragsgesetz, TVG), the rights
and obligations of the works council are
governed by the German Works Constitution Act (Betriebsverfassungsgesetz,
BetrVG).

If works councils misuse their rights, it is also possible to remove individual works council
members from the works council or dissolve the entire works council.
© Semen Salivanchuk/iStock/Thinkstock/Getty Images

General Framework with Regard to the
Responsibility and Relation Between
Trade Union and Works Council
In Germany, trade unions are responsible
in particular for negotiating salaries and
other working conditions (e.g. holiday
entitlement, notice periods, continued
remuneration in the event of illness),
while works councils are generally

responsible for operational interaction
and cooperation between management
and employees within the plant. However,
neither the trade union nor the works
council are entitled to act for the management of the company.
The rights and obligations of the trade
union in Germany are governed by the
German Collective Bargaining Agreement

The German Works Constitution Act
clearly states in several sections that the
works council and the employer can
conclude arrangements unless collective
bargaining agreements already exist (see
Section 77 (3) BetrVG and Section 87 (1)
introductory sentence BetrVG). The
purpose of these provisions is to ensure
that the works council and the employer
do not conclude more favorable regulations at company level compared to any
collective agreement in force, thus
reducing the influence and importance of
trade unions.
The German Works Constitution Act sets
out certain areas of mandatory mutual
works council participation. This ranges
from participation in recruitment,
transfers, involvement in the introduction
of IT systems, the definition of remuneration principles and shifts, and breaks –>
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to involvement in operational changes
and dismissals. In companies with a
workforce of more than 100 employees,
an economic committee must also be set
up. If it is not possible for the employer
and the works council to mutually reach
an agreement on co-determination, it is
not the labor court that decides in
principle, but a conciliation committee
under works constitution law.
Trade Unions in the Company
German law does not provide for a trade
union for a single company/plant. Trade
unions are organizations independent of
employers and companies that negotiate
collective agreements with either an
employers’ association or individual
employers.
Preventing the Formation of a “Hard”
Works Council
The legal requirements for setting up a
works council are very scant. For plants
with five or more employees a works
council may be elected. Yet a wide range
of measures can be taken to prevent the
election of a works council or the influence of trade unions in companies.

Reliable Corporate Governance and
Working Conditions
The first way to prevent the election of a
works council and the influence of trade
unions is to prevent the employees from
developing for a works council. Many
German companies, some with several
thousand employees, are successfully
doing so.

>>

Save-the-Date: German law
does not provide for a trade
union for a single company/
plant.

<<

The prerequisite for this is to establish
open, strong and consistent company
management and to make the working
conditions at least correspond to or even
surpass the customary conditions which
usually are existent in that respective
industry. In this regard, salaries/wages,
holidays and social benefits not provided
for in the collective agreement may be
taken into consideration. Many companies virtually adopt the provisions of the

collective agreements and apply them on
a voluntary basis. Such approaches also
improve or rather strengthen the attractiveness of employers.
With this practice and also the open-door
policy, even large companies with several
thousand employees are able to prevent
the establishment of works councils.
Election of the Works Council when
Setting up the Company
If there are indications that the trade
union is initiating a works council
election or that employees are positioning themselves accordingly, experience
shows that it may be a good idea to
self-initiate a works council election on
the employer’s side particularly in
companies that are still in the process of
being set up, with the result of having
more employer-friendly works council
members being elected (more white than
blue-collar workers). With this employerfriendly works council, it is then possible
to quickly negotiate all the company
agreements relevant to the company, so
that all the important relevant regulations for the future are in place for now.
The influence of aggressive or even
ideologically motivated workers can thus
be excluded or at least reduced.

This is an important point, as in this way
the salaries of the employees can also be
fixed with the works council in a so-called
“company remuneration regulation”,
which also works against the influence of
the trade union or the desire of employees to ask trade unions for support.
Preventing a Works Council Election
Should employees initiate a works council
election, there is a certain range of
possible options for reaction:
•

•

•

Convincing the employees not to carry
out the election - if necessary with an
announcement that voluntary
benefits will be withdrawn;
Dismissal of employees - however, the
employees initiating a works council
election and those being elected enjoy
special protection against dismissal.
Terminations are usually ineffective,
but often these employees leave the
company voluntarily;
Earlier initiation of the works council
election by the employer with employer-oriented candidates.

Cooperation with Elected Works Council
If it is not possible to prevent the election
of a works council, experience shows that
–>
a cooperative interaction with the
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works council can placate its members,
provided that the employer’s obligations towards the works council are
respected. Such cooperation includes
early involvement of the works council
in planning, open communication and
information, etc.
If works councils misuse their rights, it
is also possible to remove individual
works council members from the
works council or dissolve the entire
works council. Of course such proce-

www.businesslaw-magazine.com

dures represent the highest level of
escalation.
Naturally, employers are free to point
out the counter-productivity of a works
council, even if it is in place, and to try
to make unpopular works council
members or the entire works council
submit their resignations. <–
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Employers Asked to Prepare for New Law
Skilled Immigration Act: Amended immigration categories, changes to the immigration authority structures
and additional compliance obligations for employers
By Katharina Vorländer and Eva Steinberg

T

he Skilled Immigration Act
– Fachkräfteeinwanderungsgesetz
(FEG) - was adopted by the
German parliament in June 2018 and
came into force on March 1, 2020. The
FEG will bring new and amended immigration categories, changes to the
immigration authority structures and
additional compliance obligations for
employers.
With the new rules coming into effect, it
is high time to start adapting and
preparing for the changes which will
come with this new law. In the article
below, we will discuss the three main
impacts for German employers and the
necessary steps which may result from
this.
Notification Obligations
The FEG stipulates new obligations for
obligations for employers and foreign
employees in case of an early termination
of employment.

For persons holding a permit type based
on another purpose of stay, for example a
family reunion, the employer does not
need to submit a notification. Fines of up
to EUR 30,000.00 apply in case the
notification is submitted too late or not
at all.
The employee will be obliged to notify
the early termination of his employment
within two weeks from the time of
knowledge. The same applies to an early
decision about a vocational training
course or studies at a university. Fines of
up to EUR 1,000.00 will apply in case the
notification is submitted too late or not
at all.
The FEG will bring new and amended immigration categories, changes to the immigration
authority structures and additional compliance obligations for employers.
© Tony Studio/iStock/Thinkstock/Getty Images

“As of March 1, 2020, employers ar obliged
to notify the early termination of an
employment to the respective immigration office in charge of the employee

within four weeks from the time of
knowledge. This obligation for employers
only applies if the employee holds a
permit for the purpose of employment.

Because the employee has a shorter
notification deadline than the employer,
his notification could determine and
trigger the notification deadline of the
employer.
To give an example: if the employee files
his notification on the last day of the two
week timeframe, the employer has to –>
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notify German authorities at the latest
two weeks afterwards to avoid fines
arising from the failure to meet the
four-week deadline.
The calculating of the timeframe within
which the employer and the employee
have to file the notification will be
determined by the term “time of knowledge” as stated in the new law. However
the law does not define this term in

>>

Incorrect information and
failure to provide the re
quested information may lead
to rejections.

<<

detail. “Time of knowledge” for the
employer could mean the day it is
confirmed in writing that the employment/vocational training will be terminated or even the day the possibility of
the termination was discussed. “Time of
knowledge” for the employee could mean
the day he is informed by the employer in
a conversation or even officially in writing
or the day the employee submits his
notice of termination to the employer.

Furthermore, it is not yet clear how the
notification should be submitted or
which documents are required to file the
notification. With a strict approach,
German authorities might want to see a
written confirmation stating the end date
of the employment/vocational training/
studies together with a form that needs
to be filled out by the employee and/or
employer/university.
With a less strict approach a simple
e-mail to the German authorities, stating
the name of the employee and the end
date of the employment/vocational
training/studies might be sufficient to
fulfil the notification obligation without
having to hand in further written proof or
forms.
Due to the above uncertainties, employers are strongly advised to install a “leaver
tracker” to allow them to keep tabs on
every early termination. Based on the
“leaver tracker”, further required steps
and process steps could then be implemented within the company to ensure
the employer complies with the notification obligation of four weeks. Departments, leading executives and managers
should be informed about the new
requirements.

Corporate Information
The FEG further implements increased
documentation, report and transparency
obligations for employers for work permit
types that require the approval of the
Federal Employment Agency (FEA).
As of March 1, 2020, the FEA is authorized
to request corporate information from
the employer that is relevant to the
approval process, for example:
•
•
•

Tax, social security, labor law compliance
Insolvency review
Economic activity review.

Based on the current practice of the FEA,
the following questions need to be
answered for ICT-Card approval applications:
•
•

•

Is there a backlog in the payment of
social security contributions or taxes?
Have penalty/summary proceedings
been initiated on the ground of
violations of obligations in regard to
social security law, tax law and labour
law?
Have insolvency proceedings been
initiated within the past 5 years?

•

Has the initiation of insolvency
proceedings been denied for the lack of
assets within the past 5 years?

This kind of information will no longer
just be needed for ICT-Card approval
application alone, but will also be
applicable to all other permit types that
require an approval from the FEA. We
expect these questions to be only the
minimum corporate information that will
need to be provided.
In addition to this, the FEA might ask
about
•
•

•

•
•

the year of the foundation of the
company
the number of employees that have
been employed in the last year with
the company
whether there is any family relationship between the employee and the
owner/leading manager of the
company
the commercial register number
other topics

The FEA also has the right to request any
additional corporate information that is
required for the processing of a specific
approval application.
–>
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Incorrect information and failure to
provide the requested information may
lead to rejections. Furthermore, if any of
the above questions is answered with
“Yes”, the approval application may be
rejected.
When calculating the approval application lead time or the overall processing
time, the employer should consider that
gathering this kind of information can
take several days or even weeks.
Employers should therefore be prepared
to provide this corporate information
when filing approval applications with
the FEA and also to receive ad-hoc
requests for additional corporate information.
We expect approval applications to be
delayed for a couple of months after
March 1, 2019, as German authorities in
general, and the FEA in particular, have to
get used to the new requirements and
might appeal for additional information
or documents multiple times.
Extended Audit Option
In addition to the above, the FEA will as of
March 1, 2019 have the right to review the
employment conditions for all third
country employees.

According to the current framework the
FEA is permitted to review employment
conditions only for permit types that
require the approval of the FEA. In these
cases, the FEA is reviewing the employment conditions based on German labor
law for the specific employee, for example:
•
•
•
•

Working hours per week
Holiday entitlement
Overtime work and compensation for
overtime work
Salary and components of the salary

As per German immigration law, foreign
nationals working in Germany have to
work under the same working conditions
as employees in Germany and they are
also subject to German labor law. In order
to ensure that employers consider this
requirement, the German government
has decided to extend the audit responsibilities of the FEA to all work permit
types.
With the implementation of the FEG, the
FEA is now also able to review and audit
the employment conditions for employees whose work permit type did not
require an approval from the FEA, for
example for EU Blue Cards. So far only the
respective German embassy/consulate
and the immigration office review the

employment conditions during the
application process.
The employer will be given one month to
provide the FEA with requested information on the working conditions of the
third country employee.
Employers therefore should expect to be
contacted by the FEA at any time. A
review of the working conditions can take
place at any time throughout the
duration of stay in Germany, not only at
the beginning of the employee’s stay.
It is to be expected that the FEA will set
up a new internal team which will be
exclusively responsible for these reviews/
audits. <–

Katharina Vorländer
Lawyer, Senior Associate
Fragomen LLP
Frankfurt am Main
kvorlaender@fragomen.com
Eva Steinberg
Lawyer, Associate
Fragomen LLP
Frankfurt am Main
Eva.steinberg@fragomen.com

www.fragomen.com

17 – Company Pension Act / Act on Equal Treatment – LLM – No. 1 – March 26, 2020

Defining the Scope, Controlling the Financial Risks
Legal issues to be considered by employers when providing death benefits in company pension schemes
By Marco Maurer
pension. Various tax privileges and other
legal incentives in recent years have
further increased the attractiveness of a
company pension for both employers and
employees. Thus, the implementation
(and maintenance) of a competitive
company pension scheme should play an
important role in every employer’s HR
strategy to retain key employees and to
attract talent.

It is evident that the contractual arrangement of death benefits always has to take account
of the current developments in case law in order to be as legally secure as possible.
© Visivasnc/iStock/Thinkstock/Getty Images

T

here is a growing pressure on
employers in Germany to offer
company pension benefits. The
supply level of the state pension insurance is expected to decrease in the

coming decades. Employees feel the need
to bridge this gap through other supports
in order to ensure an adequate future
living for themselves and their dependents, preferably by way of a company

Pursuant to the German Company
Pension Act (Betriebsrentengesetz,
BetrAVG), a company pension commitment can, besides old-age and invalidity
benefits, provide for benefits to “survivors” in the event of an employee’s death.
Even though this is not mandatory, in
practice most pension schemes provide
for such death benefits. The statutory law,
however, neither specifies the type of
benefits that legally qualify as death
benefits, nor does it provide a definition
of the term “survivor”. Thus, there is
leeway for the employer: The law can, for
instance, define whether eligible survivors are provided with annuity payments
or a one-off payment. The employer is

further free to define the scope of eligible
survivors, which can include spouses,
children, and/or other dependents; to a
certain extent, the decision on who is to
be considered an eligible dependent can
even be transferred to the employee.
However, if a works council has been
established, it has certain co-determination rights, in particular with regard to
how the pension budget provided by the
employer is to be distributed among the
eligible survivors. The employer can
further define the preconditions of
eligibility and, correspondingly, limit the
employer’s own financial risk in connection with the provision of death benefits.
The provisions in company pension
schemes are, however, subject to mandatory law, including but not limited to the
principles of equal treatment pursuant to
the German Act on Equal Treatment
(Allgemeines Gleichbehandlungsgesetz,
AGG). The German Federal Employment
Court (Bundesarbeitsgericht, BAG) is
continuously developing and defining the
limits to a permissible contractual design
–>
of death benefit provisions. The
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following examples of most recent case
law developments on two typical clauses
in company pension schemes, which both
limit a spouse’s eligibility for death
benefits, may provide a sense of the legal
situation.
Late Marriage Clauses
Company pension schemes often define a
maximum age an employee may have at
the time of his or her wedding as a
precondition for the spouse’s eligibility
for death benefits. The main intention of
such a so-called late marriage clause is to
exclude spouses from death benefits if
there is a reasonable suspicion that the
primary purpose of the marriage was to
provide the partner with such benefits.
Due to inconsistent case law in the recent
years, there is considerable legal uncertainty regarding the permissibility of late
marriage clauses. In 2015, the BAG had to
rule on a clause that excluded spouses
from death benefits if the employee had
been older than 60 years of age at the
beginning of the marriage. In this
decision, the BAG held that late marriage
clauses generally violated the prohibition
of old-age discrimination pursuant to the
AGG and were, therefore, invalid. Subsequently, the Court of Justice of the
European Union (CJEU) decided that the

underlying EU directive, which permits
age-related differentiations for old-age
and disability benefits, also applied to late
marriage clauses, provided that these
clauses were based on a company
pension scheme. In consideration of the
CJEU’s decision, the BAG modified its case
law. It now considers the age-related
differentiation in a late marriage clause
justified if (i) the death benefit amount is
determined on the basis of the amount
of the company pension scheme’s old-age
benefit, and (ii) the maximum age
specified in the late marriage clause is
appropriate and necessary according to
the AGG provisions. In the opinion of the
BAG, the latter requirement is regularly
met if the maximum age corresponds
with the structural principles of company
pension law, in particular with the age
limit for the eligibility for old-age benefits
as defined in the underlying company
pension scheme.
These new principles developed by the
BAG can form a profound legal basis for
including late marriage clauses in future
company pension schemes. However,
further case law is still required to clarify
the details of the aforementioned
principles.

Age Gap Clauses
There is more consolidated case law with
regard to another typical clause in
company pension schemes under which a
spouse is excluded from death benefits if
he or she is a certain number of years
younger than the employee. Such age
gap clauses mainly serve the employer’s
legitimate interest in manageable and
calculable pension liabilities by excluding
those marriages from death benefit
eligibility which bear a significant risk
that a surviving spouse might outlive a
former employee by many years. According to recent case law of the BAG, this
legitimate interest of the employer
generally justifies the age-related
differentiation associated with such age
gap clauses: Based on the fact that the
age gap amounts to fewer than seven
years in more than 80 percent of all
marriages, the BAG considers it permissible to completely exclude from death
benefits spouses who are at least 15 years
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younger than the employee. In another
case, the court considered it permissible
to reduce the death benefit entitlements
of spouses with an age gap of ten or
more years on a pro rata basis. However,
the court has yet to decide whether a
ten-year age gap would also justify a
complete exclusion.
Conclusion
Both examples show that there are legal
possibilities for employers to define the
scope of death benefits in company
pension schemes and, correspondingly,
control the financial risks associated with
such commitments. However, it is evident
that the contractual arrangement of
death benefits always has to take
account of the current developments in
case law in order to be as legally secure as
possible. <–
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