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Labor Law Magazine: new member of the advisory 
board

Dear Readers,

We are constantly expanding our network: Dr. Frank 
Rütten, Head of Human Resources, Ford Germany, has 
joined the Advisory Board of the Labor Law Maga-
zine. Welcome to the club!

The General Data Protection Regulation (GDPR) keeps 
companies busy. This is especially true with regard to 
internal HR services, which, under the GDPR regime, 
are not always allowed to transfer employee data 
within the organization. Dr. Alexander Insam und 
Hanna Michalka know how to handle this problem in 
practice.

Dismissing an employee is no easy thing to do in 
Germany, because the legal system has set quite a 
few hurdles in order to protect employees who are in 
a much weaker position than their employers. Sabine 
Feindura points out the formal requirements that 
must be observed and executed correctly whenever 
it is inevitable to dismiss a person. 

Sincerely yours,

Thomas Wegerich

Prof. Thomas Wegerich, 
Editor  
Labor Law Magazine

wegerich@businesslaw-magazine.com
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Facing a challenge, but not without options
Transfer of employee data among corporate groups: new considerations under the General Data Protection 
Regulation
By Dr. Alexander Insam M.A. and Hanna Michalak

Currently, we see a sustained 
industry trend toward centraliz-
ing HR services – either by 

consolidating them at the top level 
within a group of companies, and/or by 
outsourcing the services as a whole or in 
part to a third-party service provider. One 
of the drivers for this trend is cost 
efficiency. Another is strategy: Companies 
want to get the best talent working in 
the best positions in the group. Although 
decentralized HR services within each 
individual company in a group might 
provide more tailored services, often the 
drive for efficiency prevails. However, 
implementing centralized HR services in a 
group or outsourcing components of a 
company’s HR services is tricky. A number 
of rules and regulations in the realm of 
data protection must be properly ad-
dressed.  

The new General Data Protection 
Regulation (GDPR) stipulates that a 
corporate group does not always have the 
right to process personal data, including 
employee data, anywhere within the 

group — in fact, this can be equivalent to 
the transfer of personal data to a third 
party. As a result, companies in the same 
group have to be treated, in principle, as 

independent third parties when process-
ing personal data. This means any access 
to or transfer of employee data within 
the group requires a specific legal 

justification. However, certain exceptions 
apply under particular preconditions. 

In the following article, we will outline 
how these exceptions work and how they 
allow corporate groups to maintain some 
privileges. 

Processor 

One exception requires that one company 
in the group processes personal data on 
behalf of one or a couple of other 
members of the group. In this case, it is 
not necessary for the processing member 
of the group to be treated as a third party. 
The transfer of personal data thus 
requires no particular justification here.

For a member of a group of companies to 
qualify as a processor, the processor must 
have no decision rights over the pro-
cessed data. If the processor makes 
decisions on the basis of detailed 
systematic plans provided by the con-
troller, this requirement is still considered 
to be met. On the other hand, if 

Companies face new challenges with regard to processing personal data.
© BernardaSv/iStock/Thinkstock/Getty Images
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responsibility is transferred entirely to the 
processor, the processing company is 
certainly considered to be acting beyond 
the scope of a processor.

Even a parent company can act as a 
processor. In general, current legal 
conditions do not threaten a parent 
company’s freedom to act as a processor, 
as long as the parent company is not 
involved in decisions related to the 
processing of personal data. For example, 
it is permissible for payroll accounting to 
be outsourced as a service allocated to 
the processor.

Most corporate groups that are active 
internationally have affiliates outside the 
EU and the EEA. For these groups, the 
GDPR offers more flexibility than ever 
before, as affiliates outside the EU and 
the EEA can now act as processors.

However, there are circumstances under 
which a company can’t create detailed 
systematic plans for decision-making, 
leaving the processing company to make 
its own decisions. Under these circum-
stances, the processing company is either 
controller or joint controller —  thus a 
specific legal justification for the transfer 
of data and ongoing processing of that 
data is required.

Article 6 paragraph 1 letter b GDPR 

The transfer of personal data to a 
company within a group can be lawful 
when the processing of personal data is 
necessary for the performance of a 
contract to which the data subject is a 
party, or when an employer is taking 
steps at the request of the data subject 
prior to entering into a contract.

The specifics of the employee’s employ-
ment contract with the company within 
the group is highly relevant here. In 
principal, the above exception only 
applies to the processing of personal data 
when it enables the employer to exercise 
their rights and fulfill their obligations 
under the employment contract. Within 
this context, the transfer of employee 
data by the employer to another com-
pany within the group is generally not 
justified unless the employment contract 
refers to a group context. When the 
characteristics of an employee’s tasks are 
linked to the interests of the group, article 
6 paragraph 1 letter b of the GDPR 
justifies the transfer of employee data 
within the group for such purposes as 
storing the data in a central HR system. 

If appropriate, it would be advisable to 
include a clause in the employment 
contract referring to the  relevance of his 

or her duties to the group. Under these 
circumstances, the storage of personal 
data belonging to employees who have 
been identified as highly competitive 
candidates for leading positions in a 
group-wide HR development system is 
also justified.

Another example of an acceptable 
transfer of employee data based on 
article 6 paragraph 1 letter b of the GDPR 
pertains to the introduction, mainte-
nance and distribution of a group 
directory. Only employees who need 
access to the information published in a 
group directory ( such as, employee 
names, departments, office phone 
numbers, and e-mail addresses ) in order 
to fulfill their obligations should have 
access to the group directory.

Article 6 paragraph 1 letter f GDPR 

The transfer of personal data to a 
company within a group can also be 
lawful when processing is necessary to 
protect the legitimate interests of the 
data controller, except where such 
interests are outweighed by the interests, 
fundamental rights and freedoms of the 
data subject. Although no special 
privilege exists for the transfer of 
personal data within a group of compa-
nies, recital 48 of the GDPR offers a 

certain amount of leeway. Controllers 
that are part of a group of undertakings 
or institutions affiliated to a central body 
may have a legitimate interest in trans-
mitting personal data within the group of 
undertakings for internal administrative 
purposes, including the processing of 
clients’ or employees’ personal data. 
According to article 4 (19) of the GDPR, a 
group of undertakings means a control-
ling undertaking and its controlled under-
takings.

Although recital 48 is not legally binding, 
it helps in the interpretation of the above 
stipulation and indicates that even a 
complete transfer of HR administrative 
duties within a group of companies can 
be a viable move to consider. While 
balancing interests in the context of 
considering this kind of centralization, it 
is important to note that the level of data 
security cannot be lowered. The highest 
level of security required by any company 
in the group determines the minimum 
standard for the entire group. As a result, 
centralization may even result in a higher 
level of data security —  which may in 
turn have a positive impact on the 
balancing of interests. A contractual 
agreement specifying the minimum level 
of data security within the group of 
companies is advisable.
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Another example of an acceptable 
transfer of employee data in accordance 
with article 6 paragraph 1 letter f of the 
GDPR could be a group-wide skill-related 
database. 

Consent: article 6 paragraph 1 letter a 
GDPR)

Another option available for the transfer 
of employee data to a company within a 
group has its legal basis in voluntary 
consent on the part of the data subject. 
In this context, it could be a challenge to 
verify and prove that the consent was 
voluntary. When asked for their consent, 
employees may feel a certain amount of 
pressure. As a result, this approach is 
more advisable if the processing of the 
data is of economic benefit to the 
employee, or if the employer and the 
employee have a balanced interest in the 
data being processed in this way. In the 
latter case, however, it is advisable to use 
article 6 paragraph 1 letter f of the GDPR 
as the legal basis for processing (as 
described above) without taking the addi-
tional step of seeking the employee’s 
consent. It is important to note that 
consent, being of a voluntary nature, can 
be revoked by the employee at any time. 
Should the employee revoke his or her 
consent, the processing must be stopped 
immediately, as it is questionable 

whether the processing could continue 
on the basis of different legal reasons 
under these circumstances.

Works agreement 

A works agreement is an instrument that 
can be used to legitimate the processing 
of employee data, while at the same time 
establishing a harmonized approach to 
data processing within the corporate 
group as a whole. Article 88 of the GDPR 
strengthens the works agreement as a 
useful instrument in the context of 
processing employee data, as it can give 
the works agreement the status of a legal 
permission. The works agreement is 
strengthened even further by § 26 
paragraph 4 of the BDSG (Bundesdatens-
chutzgesetz) when the employer and the 
works council follow article 88 paragraph 
2 of the GDPR. 

Specifically, the works agreement should: 

a)   clarify that the works agreement is a 
legal permission for processing 
employee data; 

b)   respect the principles laid down in 
article 5 of the GDPR; and 

c)   confirm joint controllership when 
applicable. 

Transfer to third countries 

When transferring employee data within 
a corporate group to a company in a third 
country outside the EU and the EEA, the 
particular stipulations in article 44 and 
following of the GDPR apply. Recital 48 
specifies that a corporate group has no 
special privileges in these circumstances.

Summary 

Most likely, companies would have been 
greatly appreciative if the GDPR offered 
corporate privileges. Unfortunately, this is 
not the case.

The good news, however, is that the 
abovementioned stipulations in the GDPR 

offer a number of options to facilitate the 
processing of employee data in corporate 
groups. In particular —  from our perspec-
tive —  companies should use the 
regulations regarding the legitimate 
interests of the controller and conclude 
works agreements with their works 
councils. Defining the roles of controller, 
joint controller, third party and processor, 
all of which can be filled by companies 
within a corporate group, is still a chal-
lenging task under the GDPR.

It is therefore our recommendation that 
companies seek individual legal advice in 
each case —  to be on the safe side. <–

Dr. Alexander Insam M.A. , 
Partner, 
Rechtsanwalt, Fachanwalt für Arbeitsrecht, Mediator 
KPMG Rechtsanwaltsgesellschaft mbH, Frankfurt/Main

Hanna Michalak, 
Senior Associate, 
KPMG Rechtsanwaltsgesellschaft mbH, Frankfurt/Main

ainsam@kpmg-law.com

hmichalak@kpmg-law.com

www.kpmg-law.com
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Effective know-how protection
Protection of trade secrets in Germany: latest news on the implementation of the Directive (EU) 2016/943
By Claudia Schramm, LL. M. Eur.

A ccording to the Federal Office 
for the Protection of the 
Constitution, more than half of 

all companies in Germany (53%) were 
victims of industrial espionage, sabotage 
or data theft in 2015 and 2016. According 
to a study by the digital association 
Bitkom, this has caused damages of 
around €55 billion per year. Digital 
networking increases the danger that the 
heart of many companies —  their 
know-how — is exposed to unfair 
practices. One way to protect innovation 
is to use intellectual property rights in the 
form of patents, design rights and 
copyrights. The protection of knowledge 
and confidential information outside of 
these protections that are specific to 
intellectual property rights, for example 
in the realms of business data, customer 
information, business plans, market 
research data, and business strategies, 
has up to this point been guaranteed in 
German law primarily by the criminal 
provisions of sections 17 to 19 of the Act 
against Unfair Competition (Gesetz gegen 
den unlauteren Wettbewerb or UWG), as 
well as by the civil law compensation 

regulations under sections 823 and 826 of 
the German Civil Code (Bürgerliches 
Gesetzbuch or BGB), in conjunction with 
section 1004 of the German Civil Code, 
(Unterlassungsanspruch or injunctive 
relief). 

Directive (EU) 2016/943 on the protection 
of trade secrets 

Despite all efforts at the international 
level within the framework of the World 
Trade Organization to create effective and 
comparable legal means for the protec-
tion of trade secrets — in the form of the 
Agreement on Trade-Related Aspects of 
Intellectual Property (BGBl. 1994 II p. 1438, 
1730, “TRIPS”) — there are still major 
differences between the legal provisions 
of the EU member states with regard to 
the protection of trade secrets. The 
“Directive (EU) 2016/943 on the protec-
tion of undisclosed know-how and 
business information (trade secrets) 
against their unlawful acquisition, use 
and disclosure”, adopted on June 8, 2016, 
is therefore intended to achieve a 

uniform minimum level of protection for 
business secrets throughout Europe. 

Transposition into German law: draft law 
on the protection of trade secrets

Unlike European regulations, European 
directives initially have no direct effect, 
but must first be transposed by the 
member states through national legal 
acts in order to become effective. The 
deadline for the EU member states to 
implement the Directive (EU) 2016/943 
expired on June 9, 2018, without a 
punctual transposition on Germany’s 
part. However, on July 18, 2018, the Federal 
Government submitted a first draft of a 
law to implement the Directive. In 
essence, this draft represents an inde-
pendent new law on the protection of 
business secrets (GeschGehG). 

Essential provisions of the draft bill 

Despite the fact that the regulation is on 
a national scope, the draft bill is closely 
oriented to the requirements of the 
Directive.

The draft bill defines the lynchpin of the 
new legal regulation: the concept of trade 
secrets. The definition of a trade secret 
corresponds to that of article 39(2) of the 
TRIPS agreement: A trade secret is 

Can you keep a secret? More than half of 
all companies in Germany were victims of 
industrial espionage, sabotage or data theft 
in 2015 and 2016.

© kieferpix/iStock/Thinkstock/Getty Images
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information which is neither in its 
entirety, nor in its details, known or 
readily accessible to persons in the circles 
that normally deal with this type of 
information, and which therefore has 
economic value and is subject to appro-
priate confidentiality measures by its 
lawful owner. This may involve both 
technical and commercial knowledge. 
What is new and essential is the manda-
tory link to concrete, appropriate secrecy 
measures taken by the employer, in the 
absence of which a trade secret will not 
be acknowledged. Under section 17 of the 
Act against Unfair Competition (UWG), 
the requirements were looser: A recogniz-
able subjective will to secrecy was 
sufficient, provided that it manifested 
itself in objective circumstances. Never-
theless, even if the explanatory memo-
randum refers, at least as an example, to 
“access controls” and “contractual 
confidentiality obligations”, the draft law 
does not contain any criteria defining 
when measures taken by a company are 
“appropriate”. This will therefore have to 
be considered separately for each 
individual case.

Furthermore, trade secrets are protected 
by the standardization of permissible 
actions, as well as concrete prohibitions 
to act. It is interesting to note that the act 
actually extends the scope of permissible 

actions within the framework of “reverse 
engineering,” ( the decoding of trade 
secrets through the investigation, 
dismantling or testing of a product ). In 
an employment relationship, the prohib-
ited use or disclosure of trade secrets 
contrary to contractual obligations —  
that is to say, the violation of a confidenti-
ality agreement — will be of particular 
importance. 

In the event of an infringement, the draft 
bill provides comprehensive civil law legal 
protection (including elimination, 
omission, destruction or withdrawal of 
infringing products from the market), 
accompanied by information claims. Even 
a negligent breach of the regulations in 
the form of taking a prohibited action 
obliges the infringer to pay damages. For 
employees, however, the employer must 
prove the employee’s culpability, and the 
employee is only liable in accordance with 
the principles of limited employee liability 
— that is to say, generally not for simple 
negligence. It is interesting to note that 
damages can also be calculated expressly 
on the basis of the profit that the 
infringer gains through the infringement. 
Under certain conditions, the violation of 
a trade secret by an employee or author-
ized representative can also be attributed 
to the owner of the company, with the 

result that the latter can be held liable for 
the violation. 

In order to make it easier for affected 
companies to enforce the law, the draft 
bill also provides civil procedural instru-
ments intended to protect trade secrets 
in a relevant legal dispute. At the request 
of a party, the court can classify certain 
information that is disclosed within a 
legal proceeding as requiring confidenti-
ality, with the result that only a limited 
group of persons has access to the 
information —  explicitly including access 
to files. Confidentiality obligations have 
also been extended.

Finally, know-how protection is rounded 
off by the delineation of criminal offens-
es, allowing for fines and even imprison-
ment of up to five years for the violation 
of trade secrets in certain constellations. 

German companies need to take action

If a company wants to take advantage of 
the benefits of trade secret protection, a 
variety of actions are necessary: trade 
secrets and responsibilities must be 
identified; business processes and 
compliance processes must be reviewed 
to determine whether effective confiden-
tiality measures have been taken; 
procedures for documenting and moni-

toring the relevant processes must be set 
up; confidentiality agreements must be 
adapted; and so on. Even if it is not yet 
clear when the legislative procedure 
concerning the GeschGehG will be 
completed, the Directive (EU) 2016/943 on 
the protection of trade secrets has 
already been in force since the expiration 
of the implementation deadline and is 
therefore already effective. As a conse-
quence, existing German law, in particu-
lar sections 17 to 19 of the Act against 
Unfair Competition (UWG), must now be 
interpreted in conformance with the 
Directive. This is particularly applicable to 
the question of what appropriate 
confidentiality measures need to be 
taken to protect a trade secret.  <–

Claudia Schramm, LL. M. Eur.,    
Rechtsanwältin, JUSTEM, 
Frankfurt/Main 

c.schramm@justem.de

www.justem.de
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The uncertainty remains
Employment and contract law: practical tips and risks regarding the use of limitation periods in German em-
ployment law
By Dr. Bernd Borgmann and Tom Stiebert

Limitation periods: a clause with high 
practical relevance

Agreeing limitation periods in employ-
ment contracts is, from the employer’s 
perspective, a very important component 
of risk mitigation. Almost every contract 
includes a clause for time limitation of 

unfulfilled claims . This guarantees the 
employer that in most instances no 
further claims can be made after the 
expiration of the period stipulated in the 
clause. Limitation periods of three 
months or more are both permissible and 
common. Of course, the employee 
benefits similarly from a clause of this 

kind: He or she can rest assured that after 
the limitation period has passed, the 
employer isn’t likely to make any further 
claims, ( such as damages ).

In principle, limitation period clauses are 
therefore in the interest of all parties 
involved. Each party also has an interest 
in concluding the agreement effectively. 
Often, this isn’t easy. Contract drafters 
should adhere to certain guidelines, as 
the following article demonstrates.

Legal backgrounds and basics

Limitation periods exist and are permit-
ted in two forms:
• one-stage limitation periods, which 

exclusively cover assertions by the 
contracting parties

• two-stage limitation periods, which 
also contain a deadline for judicial 
assertion

In addition, the type of assertion is often 
regulated. Most clauses require that the 
other party gives notice of the claim by 

way of an assertion using written text 
rather than oral assertion, which shall 
then prevent the claim to forfeit. This 
brings us to the first major consideration 
for contract drafters: It is extremely 
important to provide for the option to 
make assertions by e-mail and similar 
means; ( simply “in text form” as opposed 
to a requirement of a “written form”, 
which requires words on paper with an 
original signature ). Should the contract 
provide the stronger “written form” the 
clause is rendered completely invalid, as 
expressly regulated in German law 
(section 309 number 13b of the German 
Civil Code [bürgerliches Gesetzbuch or 
BGB]).

As a result, a typical clause may look like 
this:

All claims arising out of this Employment 
Relationship must be pursued in text form 
within three months of their due date. 
Claims that are not pursued within this 
period will be forfeited.  

In principle, limitation period clauses are in the interest of all parties involved. 
© BrianAJackson/iStock/Thinkstock/Getty Images
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If a party denies a claim submitted in text 
form, or if a party does not answer within 
two weeks of the claim having been 
brought to its attention, the claim shall be 
brought to court within three months of 
the denial or deadline expiration, other-
wise the claim will be forfeited.

In principle, limitation period clauses of 
this kind are allowed under German law. 
However, it is necessary to ensure that 
the limitation period isn’t too short — 
otherwise the parties are considered to 
be thwarted in the assertion of claims. As 
a result, limitation periods of three 
months or longer are both permissible 
and common (Federal Labor Court, 
November 28, 2007, docket number 5 AZR 
992/06).

This is especially applicable if the clause 
is regulated by general terms and 
conditions (allgemeine Geschäftsbedin-
gungen). Here, the case law has expressly 
recognized that an employee is at a 
disadvantage if the limitation period is 
less than three months. As a result, if a 
contract includes a shorter limitation 
period, the clause is rendered completely 
ineffective. The regulation thus effectively 
disappears without replacement, while 
the employment contract remains 
effective with its remaining content.

In addition, contract drafters should 
ensure that the employee isn’t surprised 
by the clause. It should neither be hidden 
in the contract nor have a misleading 
heading. Again, this would render the 
clause completely ineffective.

Furthermore, contract drafters need to be 
clear as to which substantive claims are 
covered by the limitation period. Not all 
claims protected by law can be canceled 
without replacement after three months. 
The law states that agreements that limit 
or exclude assertions pertaining to 
minimum wage are inadmissible. As a 
result, a limitation period that includes 
claims of this nature is rendered ineffec-
tive as well.

Current developments: two Federal Labor 
Court judgments

But what happens when a clause covers all 
claims  — thus implicitly including 
minimum wage issues? This would be the 
case with the clause suggested above. Two 
possibilities are conceivable here: either the 
clause is rendered completely ineffective 
(meaning the limitation period in its 
entirety is considered void), or the clause is 
invalidated exclusively in relation to 
minimum wage, ( as claims of this nature 
can be made indefinitely ). In the latter 

case, the limitation periods would continue 
to apply to all other claims.

As the case law is not consistent there is 
a great deal of uncertainty. For example, 
the case law has stipulated that old 
clauses concluded before the minimum 
wage law (Mindestlohngesetz) went into 
effect (on January 01, 2015), should not be 
completely invalidated (Regional Labor 
Court Nürnberg, May 09, 2017, docket 
number 7 Sa 560/16). Other judgments 
have considered limitation period 
regulations completely ineffective if they 
do not explicitly exclude claims regarding 
minimum wage (Regional Labor Court 
Hamburg, February 20, 2018, docket 
number 4 Sa 69/17). The literature, on the 
other hand, sees it as unnecessary for 
these clauses to be rendered completely 
ineffective. Opinions are split; the level of 
uncertainty is very high.

The level of uncertainty is even higher 
given that there still is a lack of clear case 
law stemming from the Federal Labor 
Court — the highest German court for 
labor law. For this reason, hopes were 
high when the Federal Labor Court had to 
decide a relevant case on June 20, 2018 
(Federal Labor Court, docket number 5 
AZR 262/17). Unfortunately, the Federal 
Labor Court did not decide the  subject in 
general; but only ruled according to 

circumstances inherent to this specific 
case: Because the claim under dispute 
was made within three months, the court 
didn’t need to decide on the validity of 
the clause.

And so, uncertainty remains. This applies 
both to contracts concluded before 2015 
and to newer contracts. It remains to be 
seen how the jurisprudence will develop.

The right formulation counts: a practice 
pattern

As a result of the unclear case law, great 
caution is required when drafting 
limitation period clauses. It is imperative 
that claims protected by law are excluded  
— in particular claims related to the 
statutory minimum wage. Thus, the 
model clause suggested above should be 
completed as follows:

All claims arising out of this Employment 
Agreement must be pursued in text form 
within three months of their due date. 
Claims that are not pursued within this 
period will be forfeited.

This shall not apply to claims regarding 
the statutory minimum wage.

In addition, contracts concluded before 
2015 should also be revised accord-
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ingly — only in this way complete 
protection can be guaranteed.

There are also other kinds of claims 
that are specifically protected and 
should be excluded, for example 
liability for intentional actions, claims 
based on liabilities for other damages 
resulting from a legal representative’s 
intentional or grossly negligent breach 
of duty, and claims in connection with 
criminal and administrative offenses. 
However, this must be clarified and 
formulated on a case by case basis, in 
accordance with relevant legal advice. 
In the end, the important takeaway is 
this: Limitation periods are very useful, 
but special caution is required in their 
formulation. <–

Tom Stiebert,     
Rechtsanwalt, Associate, 
DLA Piper, Cologne

tom.stiebert@dlapiper.com

www.dlapiper.com  

Dr. Bernd Borgmann,      
Rechtsanwalt, Partner, DLA 
Piper, Cologne

bernd.borgmann@dlapiper.com
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How to effectively give notice of termination under German law
Letters of termination: following the formal requirements
By Sabine Feindura 

In Germany, if an employer wishes to 
terminate an employment relation-
ship with an employee, the first step 

is to determine whether the Act on 
Protection against Dismissal is applicable 
to the case, so the employer must have 
substantial grounds for the dismissal. 
Furthermore, in a variety of circum-
stances, like disability, pregnancy, mater-
nity or parental leave, and works council 
member ship, other laws provide specific 
protection against dismissal. Employers 
should seek legal advice if needed. No 
matter if protection against dismissal is 
applicable to the case, any notice of 
termination must comply with a long list 
of formal requirements stipulated by 
German law. When writing a termination 
letter, employers should heed the 
following recommendations to ensure 
the termination cannot be challenged on 
formal grounds:

Wording

First of all, the text should clearly state 
that the employment termination is 
unilateral on the part of the employer. It 

should not be possible to construe the 
wording as a simple offer to conclude a 
termination agreement or a proposition 
to negotiate an amicable termination of 
employment. 

Although this has no bearing on the 
termination’s effectiveness, the employ-
er’s notice letter must by law include a 
statement containing the following 
information:

We hereby inform you that upon receipt 
of this letter, you are obligated to imme-
diately register with your competent 
labor agency as a person seeking employ-
ment. If you fail to notify the agency or 
your notification is delayed, this may 
result in a reduction of your unemploy-
ment benefits.

Summary dismissal or with due notice

If the termination is summary, with 
immediate effect, this too must be clearly 
stated. In a case of this nature, it is 
advisable to specify that the termination 
is “extraordinary” and comes into effect 

upon delivery to the recipient. If due 
notice is given, an ordinary termination, 
the applicable notice period must be 
determined and the end date indicated in 
the notice letter.

Actual employer

Notice must be given by the actual 
employer. If the employer is a group 
company, the notice of termination 
should not come from another 

It is always necessary to ensure the notice of termination is sent to the correct address.
© BernardaSv/iStock/Thinkstock/Getty Images
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company within the corporate group,  for 
example the holding, by mistake. As a 
general rule, the company that last paid 
the employee’s salary and is named on 
the pay slips is the actual employer. 

If the employer is a company, the name of 
the company must be indicated on the 
stationery or printed in plain text under 
the signature. It is also advisable to 
include the address of the employer or 
company, and to make sure that court 
letters sent to this address are reviewed 
promptly. Foreign employers sometimes 
lose protection from dismissal proceed-
ings because they are not aware of the 
summons before the first court hearing. 

Signed by hand only

Any notice of termination must be signed 
by hand by the employer. A notice of 
termination sent by fax or e-mail may be 
challenged because it lacks an original 
signature. A photocopy of a signed 
termination letter, even if sent by DHL, 
Fed-Ex or a similar postal carrier, is also 
void. Even a scanned signature — created 
with “DocuSign,”for example – makes the 
termination vulnerable. Only a signature 
written with pen on paper by the hand of 
the signatory meets the legal require-
ments. It is easier to distinguish an original 
signature if it is written in colored ink.

Signatory

The identity of the signatory is also very 
important. If the employer is a company, 
not every supervisor and manager can 
legally act as the signatory. It is impera-
tive that the authorized legal representa-
tive of the company signs any notice of 
termination. For companies legally seated 
in Germany, the letter must be signed by 
a representative of the company regis-
tered in the local Commercial Register 
(Handelsregister). Some companies are 
legally represented by two persons   
jointly – in these cases, both persons 
must sign the notice of termination. 

If the legal representative of the company, 
the managing director, for example, is not 
available to sign the notice of termina-
tion, it can only be legally signed by 
another representative if the notice is 
accompanied by a power of attorney in 
which the legal representative of the 
company authorizes the signatory to give 
notice of termination. However, this 
power of attorney must also bear the 
handwritten signature of the company’s 
legal representative. A copy of a relevant 
power of attorney will not suffice. A 
power of attorney of this nature is 
unnecessary only if the employer in-
formed the employee of the authoriza-
tion of the signatory in advance of the 

dismissal. For example, an HR manager 
who has been working for the company 
for some time may already have settled 
matters, for example, hiring with the 
employee concerned. However, if the HR 
manager is employed by the parent 
company, to effectively terminate 
employment contracts concluded by the 
subsidiary, he or she must enclose an 
original power of attorney signed by the 
hand of the legal representative of the 
subsidiary alongside the notice of 
termination. 

Signatures under a notice of termination 
as well as under a power of attorney 
must identify the signatory. If the 
signature is illegible, at minimum the 
surname of the signatory must be printed 
beneath the signature. It must be 
possible for the recipient to determine 
who signed the notice.

Delivery

In the event of a dispute, the employer 
must be able to prove that the employee 
received the notice of termination. It is 
therefore recommended that the letter 
be personally handed to the employee or 
an adult family member of the employee 
opening his or her door. Preferably, the 
letter is handed to the employee by or in 
the presence of a witness, a coworker, for 

example. It is also legally permissible to 
deposit the letter in the employee’s 
correct home mailbox, though this option 
is not as secure. The deliverer should take 
photos and write a note upon delivery 
with the name of the person or persons 
delivering the letter alongside their 
signature(s), accompanied by the date, 
time and place of handover/delivery. The 
employee is not obligated to sign an 
acknowledgment of receipt, but the 
deliverer may request this.

If first-hand delivery is not possible, the 
notice of termination should be sent by 
registered mail or by DHL, Fed-Ex or a 
similar postal carrier. In order to comply 
with the statutory period of notice, the 
letter should be delivered to the post 
office early enough that it can be reason-
ably expected to arrive within the legal 
time frame. If the letter is deposited in 
the employee’s home mailbox after the 
usual mail delivery time, it is considered 
to have been received the next day.  <–

Sabine Feindura, 
Rechtsanwältin, Fachanwältin 
für Arbeitsrecht, Partnerin, 
Buse Heberer Fromm, Berlin 

feindura@buse.de

www.buse.de 
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Legal creative means or dare 
The practical view: negotiating with a works council in a redundancy situation 
By Dr. Kathrin Bürger, LL.M. (New York)

Even in mundane circumstances, 
dealing with a works council on a 
daily basis can be challenging. 

But when a company needs to lay off 
employees for operational reasons, the 
task is even more challenging. In these 
situations, company management is 
forced to involve its works council for the 
purpose of concluding a reconciliation of 
interests and a social plan, while works 
council members have to cope with 
layoffs of their coworkers. 

Getting the works council to participate

According to section 111 of the Works 
Constitution Act, if a company has more 
than 20 employees, the works council has 
the right to be informed of any proposed 
alteration to operations and to consult 
with the employer about these altera-
tions. In this context, any change within 
the organization constitutes an alteration 
– including shutting down or reducing 
the size or scope of operations. Theoreti-
cally, the goal of the works council’s 
participation in these circumstances is 
the conclusion of a reconciliation of 

interests – that is, a document stipulating 
the agreed upon changes as well as the 
timeline for the alteration.

However, this is not compulsory. After 
informing the works council, the com-
pany management can also act on its 

own and simply proceed with the 
alteration. Some federal states in Ger-
many do permit a works council to bring 
a motion for a preliminary injunction to 
suspend the alteration, in states where a 
preliminary injunction will not be 
granted, the company can usually 

proceed. In addition, a reconciliation of 
interests itself is not enforceable under 
German law. Even so, in the event that an 
employer doesn’t involve the works 
council at all or terminates negotiations 
prematurely, the employees are entitled 
to indemnities in accordance with section 
113 of the Works Council Act. These are, 
however, individual entitlements – not a 
subject the works council can discuss 
with the employer.

Combining the negotiations with a social 
plan 

In addition to a reconciliation of interests, 
the company management needs to 
conclude a social plan with its works 
council. Social plans primarily cover the 
severance payments to which employees 
are entitled. In general, social plans 
specify a factor by which to multiply 
employees’ gross monthly earnings, 
taking into account each individual’s 
length of service with the company. In 
essence, this document does not consist 
of fixed numbers but a formula – though 
further regulations tend to be 

Works councils often prolong negotiations to buy time before layoffs begin.
© Ingram Publishing/Ingram Publishing/Thinkstock/Getty Images
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included here, too. The agreement set out 
in a social plan is enforceable by the 
works council as well as the employer. For 
this reason, an arbitration board can be 
called in if the two parties cannot reach 
an agreement on their own. In practice, 
works councils often prolong negotia-
tions to buy time before layoffs begin. An 
extra month spent in negotiations is 
considered a win for the works council. 
But if an employer is eager to proceed, 
the employer can bring a lawsuit for the 
purpose of establishing an arbitration 
board. A trial of this kind is an accelerated 
procedure that follows certain regula-
tions. 

Including names in the negotiations 

If the two parties do come together to 
negotiate a reconciliation of interests and 
a social plan, this is where the real work 
begins. In the interest of the employer, 
the reconciliation of interests should 
usually include a list of names of employ-
ees to be dismissed. On its face, it might 
seem this practice only has one effect: 
The list of names in the reconciliation of 
interests apprises the works council of 
which employees the employer has 
chosen to dismiss. But when the recon-
ciliation of interests includes this list, 
section 1 paragraph 5 of the German Act 
Against Unfair Dismissal also shifts of the 

burden of proof to the employees, as the 
law then presumes the dismissals were 
made for urgent operational reasons. In 
addition, the social selection can only be 
reviewed for serious errors. While the 
burden of proof ordinarily lies fully with 
the employer when a dismissal is 
challenged, the incorporation of this list 
of names in the reconciliation of interests 
limits review and shifts the burden of 
proof to the employee. As a result, the 
chances are higher that a dismissal will 
be ruled valid with this list of names than 
without it. Furthermore, because the 
chances of success are smaller, employees 
tend not to bring a lawsuit against an 
employer when the reconciliation of 
interests includes a list of names. On the 
other hand, if the two parties do not 
settle on a list of names, nearly 100% of 
dismissed employees challenge the 
dismissal. This situation forces the 
employer to use more resources in 
fighting the lawsuits and to budget for 
settling them. A significant lower number 
of challenges is achieved by concluding 
such list. Of course, this list comes with a 
price tag. Because the works council, or at 
least its attorney, knows that there will be 
a limited number of upcoming challenges 
to the dismissals, the works council is 
emboldened to argue more forcefully for 
an increase in the severance payments 
written into the social plan – that is to 

say, the works council fights to boost the 
factor by which employees’ gross monthly 
earnings are multiplied. In the end, it is 
up to the employer to decide whether 
including a list of names is worth an 
increase in the size of the severance 
payments, as determined by the factor in 
the social plan. If the employer wants to 
avoid negative publicity as a result of the 
layoffs and keep the cost of trials and 
settlements in check, it makes sense to do 
the work upfront and use an increase in 
the factor tied to the severance payments 
as an incentive for the works council to 
agree on a list of names before layoffs 
begin.  <–

Dr. Kathrin Bürger, LL.M. (New York),  
Rechtsanwältin, Fachanwältin für Arbeitsrecht,  
Beiten Burkhardt Rechtsanwaltsgesellschaft mbH,  Munich

kathrin.buerger@bblaw.com

www.bblaw.com
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Under the Bridge
Employee rights: a draft bill for the temporary reduction in working hours
By Marco Maurer

On June 13, 2018, the German 
cabinet adopted a draft bill 
giving, inter alia, employees the 

general right to demand a temporary 
reduction in working hours. “Bridging 
part-time employment” (Brückenteilzeit), 
part-time employment in a gap interval 
between periods of full-time employ-
ment – would be implemented as a new 
section (9a) in the German Part-time and 
Temporary Work Act (Teilzeitbefris-
tungsgesetz, TzBfG). This new law would 
significantly expand legal alternatives for 
employees seeking more flexibility. 
Employers, on the other hand, would see 
their entrepreneurial freedom restricted if 
bridging part-time employment is passed 
into law. . 

The draft bill is currently in parliamentary 
proceedings and is scheduled to come 
into effect as early as January 2019. 
Employers are therefore well-advised to 
prepare themselves now for potential 
employee requests for temporary 
part-time working hours. The following is 
an overview of the core terms of section 

9a of the TzBfG as proposed (hereinafter: 
“section 9a TzBfG-D”).

Background: the current legal situation 
regarding employee requests for a 
reduction in working hours 

Currently, employees in Germany have 
the right to have their working hours 
temporarily reduced only in limited 
circumstances, including cases in which 
they are disabled or caring for their 
children or other dependents. 

More broadly, section 8 of the current 
TzBfG grants employees the right to 
demand a permanent reduction in 
working hours if they have been em-
ployed with a company for more than six 
months, provided the company employs 
more than 15 employees. Section 8 TzBfG 
was outlined in more detail in an earlier 
Labor Law Magazine article in issue 
1/2017 (see Zeppenfeld/Maurer: “How to 
make employers unhappy”, https://www.
laborlaw-magazine.com/wp-content/
uploads/sites/31/2017/03/5_Zeppenfeld_
Maurer_LLM_01_2017.pdf ). However, 

because current law does not grant 
employees the right to return to their 
original working hours, applications for a 
reduction in working hours have often 
left employees stuck in a part-time 
working relationship that they are unable 
to reverse. If bridging part-time employ-
ment enters into force, this situation will 
no longer arise, as the new law adds a 
temporary reduction in working hours to 
employees’ list of entitlements.  

Scope of section 9a TzBfG-D and the 
application process

Under section 9a TzBfG-D, every employee 
working at a company with more than 45 
employees will be entitled to demand a 
temporary reduction in working hours 
after having been employed with the 
company for more than six months. 
Employees can make this demand for a 
temporary reduction in working hours for 
a minimum length of one year, and up to 
five years, unless otherwise specified in a 
collective bargaining agreement. 

Employees in Germany have the right 
to have their working hours temporarily 
reduced only in limited circumstances.

© Aidon/iStock/Thinkstock/Getty Images
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Section 9a TzBfG-D has its basis in section 
8 TzBfG and will largely refer back to the 
provisions laid down in this section. This 
primarily concerns the application 
process and its underlying timeline. 
Accordingly, applications for a temporary 
reduction in working hours will need to 
be filed by the employee three months in 
advance, and the employer will be 
required to reply in writing at least one 
month before the requested start of the 
reduction in working hours. Please see 
the earlier LLM article in Issue 1/2017 for 
more details on the application process 
and the legal consequences of violations 
(https://www.laborlaw-magazine.com/
wp-content/uploads/sites/31/2017/03/5_
Zeppenfeld_Maurer_LLM_01_2017.pdf).

Employer’s right to refuse an application 
by reason of an adverse impact on 
operations

Employers will be able to refuse an 
employee’s application pursuant to 
section 9a TzBfG-D by reason of an 
adverse impact on operations. If an 
employee challenges the employer’s 
refusal in legal proceedings, the burden 
of proof lies with the employer to 
demonstrate that the refusal was 
justified due to an adverse impact on 
operations. 

In terms of the requirements for claiming 
an adverse impact on operations, section 
9a TzBfG-D again refers to the provisions 
laid down in section 8 TzBfG. As a result, 
the case law already developed in this 
context is likely to apply analogously to 
future cases of temporary reductions in 
working hours under section 9a TzBfG-D. 
The most relevant case law was already 
outlined in the aforementioned LLM 
article in Issue 1/2017. Particularly relevant 
is the three-stage test to determine 
whether an employee’s request for a 
reduction in working hours would 
substantially impair a business unit’s 
organization. However, in applying these 
principles, it will be necessary to consider 
that a temporary reduction in working 
hours on the basis of section 9a TzBfG-D 
will often lead to challenges and impair-
ments in an employer’s business that go 
beyond those resulting from a permanent 
reduction in working hours in accordance 
with section 8 TzBfG. Of particular 
concern will be the employer’s need to 
recruit temporary substitutes to cover the 
missing work hours. Depending on the 
market situation, adequately qualified 
candidates may not be willing to work on 
a fixed-term basis only. On the other 
hand, if the employer hires a substitute 
with a permanent contract, the employer 
may face a workforce overload after the 
initial employee returns to his or her 

original working hours following the 
period of bridging part-time employment. 
With this in mind, in order for the courts 
to reach a fair compromise, it seems they 
must adjust the principles they have 
developed for determining whether an 
employee’s request for temporary 
part-time employment will have an 
adverse impact on business operations. 
The courts must take into consideration 
the additional challenges and impair-
ments a business may face when reduc-
ing an employee’s work hours on a 
temporary basis. 

Employer’s right to refuse an application 
by reason of an exceeded threshold

In addition to the right to refuse a 
request for a temporary reduction in 
working hours by reason of an adverse 
impact on operations, Section 9a TzBfG-D 
introduces another exclusion criterion for 
employers with a routine maximum of 
200 employees. These employers will also 
be permitted to deny a request for a 
temporary reduction in working hours if a 
certain number of employees are already 
scheduled to be working on a bridging 
part-time employment basis during the 
period requested. 

The exact threshold depends on the size 
of the business. For example, the bridging 

part-time employment threshold for an 
employer with at least 91 and no more 
than 105 employees is seven employees 
simultaneously. Any application under 
section 9a TzBfG-D that would increase 
the number of employees simultaneously 
working temporarily reduced hours to 
eight or more could be refused by the 
employer on the grounds that this 
threshold would be exceeded.

Waiting period for employees between 
requests

Once an employee has applied for 
bridging part-time employment, one of 
the following waiting periods must 
elapse before another application may be 
submitted by the same employee: 

• If the previous application was 
successful, the waiting period is one 
year, starting with the employee’s 
return to his or her original working 
hours; 

• If the previous application was denied, 
the following waiting periods apply: 

• The waiting period is two years 
following a justified denial by 
reason of an adverse impact on 
operations;
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• The waiting period is one year 
following a justified denial by 
reason of an exceeded thresh-
old.

Conclusion and outlook

The information presented above 
demonstrates that, should this new 
law enter into force, the right of 
employees to demand bridging 
part-time employment within the 
scope of this statute would have a 
significant impact on employers’ 
organizational autonomy. In view of 
this, section 9a TzBfG-D aligns with a 
number of recently passed and 
proposed pieces of legislation reducing 
employers’ flexibility. This includes, but 
is not limited to, the restrictions under 
the 2017 revised act on employee 
leasing (Arbeitnehmerüberlassungsge-
setz) and the limitations on fixed-term 
employment contracts proposed in the 
coalition agreement. Though the 

legislative motives for each initiative 
may be understandable, bit by bit, this 
restrictive trend may force employers 
to reassess their operational setup in 
Germany and evaluate possible 
alternatives that may, in the end, turn 
out to be less favorable for everyone 
involved. <–

Marco Maurer,   
Rechtsanwalt, Associate, 
Mayer Brown, Frankfurt/Main

mmaurer@mayerbrown.com 

www.mayerbrown.com
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It is all about the proper functioning of the single market
EU measures to combat social dumping: an overview in the context of posted workers
By Zuzana Jasenovcova and Audrey Morew 

Introduction

R ecently, companies and govern-
ments alike have been frequent-
ly using the term “social dump-

ing” in discussions regarding the 
cross-border mobility of workers across 
Europe. As Marianne Thyssen, European 
Commissioner for Employment, Social 
Affairs, Skills and Labour Mobility, stated: 
“There is no definition of the concept of 
‘social dumping’ in EC law. The term is 
generally used to point to unfair competi-
tion due to the application of different 
wages and social protection rules to 
different categories of workers” (Parlia-
mentary questions, May 27, 2015). The 
term does not actually denote a single 
type of fraudulent activity, however, it 
encompasses a set of employment 
practices with one unifying theme: to 
avoid or minimize statutory payments 
such as wage tax and/or social security, 
especially in high tax and social security 
contributions jurisdictions, and very 
frequently in the context of posting of 
workers from lower labour cost countries. 
Such practices lead to unfair competition 

and hinder free movement of workers 
and free provision of services– two of the 
four freedoms set out in the Treaty of 
Rome establishing the EU forerunner, the 
European Economic Community in 1957.

In the past years, we have seen concerted 
efforts by EU governments - both on the 
national and European levels - to combat 
social fraud, with a specific focus on the 
posting of workers. Social dumping is 
touching upon a number of different 
areas of employment, hence the need to 
tackle it on several fronts. In this article, 
we will focus on some of the measures in 
the context of the posting of workers 
taken recently on the European level.

Social security initiatives

Free movement of workers within the EU 
is simplified by European rules on 
coordination of the applicable social 
security rules. Regulation (EC) No 
883/2004 and Regulation (EC) No 
987/2009 assure that when moving for 
work within Europe, the migrating 
workers are covered by the legislation 

Social dumping leads to unfair competition and hinders free movement of workers and free 
provision of service. 

© 21597185/iStock/Thinkstock/Getty Images

18 – Cross-border mobility/social dumping – LLM – No. 3 – September 26, 2018

–>



of one country only and that they pay 
contributions in one country only. In 
addition —  very importantly — if the 
citizens claim a benefit, as in a pension, 
their previous periods of insurance, work 
or residence in other countries are taken 
into account, if necessary.

For a worker posted temporarily to work 
in another EU, EEA country or Switzerland, 
this means that during the posting he or 
she remains subject to the social security 
system in the home (sending) country. As 
a proof of the continuing coverage by the 
home country social security system, the 
designated home country authority 
issues so-called certificate of coverage, 
known also as “portable document A1”. 
The process of requesting the A1 certifi-
cate is paper-based in a number of 
countries and because A1s are issued 
routinely, often without more thorough 
checks of the facts of the cases, which 
leaves the process susceptible to fraud. 

The typical situation involving social 
fraud involves the establishment of a 
letterbox company in a low labour cost 
and low social security rate jurisdiction. 
The letterbox company then hires and 
“posts” its employees to a high(er) cost 
country to work temporarily. In line with 
current rules, the posted employee often 
retains a much lower salary compared to 

the salary a local worker in the higher-
cost jurisdiction would receive. In 
addition, in line with the social security 
coordination rules, such posted employ-
ees remains insured under the home 
country system, often ensuring a signifi-
cantly lower social security cost com-
pared to what the social security contri-
butions would amount to in the host 
country. Clearly such practices may lead 
to fraud and unfair competition and even 
border on abuse of the posted workers, 
neither of which are in line with the 
original intent of EU legislation in 
question.

Update of European social security 
coordination rules

The proposed updates to the EU coordi-
nation rules include a set of measures 
helping local governments to identify the 
root cause of the social fraud when it 
comes to posted workers. First and 
foremost, the “fraud” will be defined in 
the European legislation on coordination 
of social security systems for the first 
time. Local authorities will be able to 
verify the underlying basis of the issued 
A1 and even suggest a retroactive 
rectification and/or withdrawal of the 
issued A1. The new rules would also 
include clearly defined deadlines for the 
local authorities for exchange of social 

security information, helping to timely 
address potential abuse of the coordina-
tion rules within a set framework. Speedy 
exchange of social security information 
and documents between the national 
authorities will further be facilitated by 
the new EU-wide system for exchange of 
electronic information.

Electronic Exchange of Social Security 
Information (EESSI) System

EESSI is an IT system designed to help 
European national social security authori-
ties to exchange information and 
portable documents, such as A1 certifi-
cates, as required by the EU rules on 
social security coordination. Per the 
current standard process, most of the 
communication is paper-based and the 
portable documents like A1 certificates 
are typically still issued in many countries 
in a paper form. Some countries, such as 
Denmark, Belgium and Germany, have 
already embraced electronic communica-
tion and the certificates of coverage can 
be requested and will subsequently be 
issued electronically for certain types of 
cross-border work situations, for example, 
for postings.

EESSI will introduce tools to ensure that 
the data exchanged is correct and 
complete, helping institutions to combat 

fraud and error more effectively. With 
EESSI, individual cases should be handled 
more quickly, benefits could be assessed 
and paid out faster in cross-border 
situations. Social security institutions 
across the EU should be using standard-
ized electronic documents translated into 
their own language, thus easing cumber-
some multilingual communication. Social 
security institutions will exchange 
structured electronic documents and 
follow commonly agreed procedures, so 
that all electronic documents will be 
routed through EESSI to the correct 
destination in another member state.

Although a central ESSI system has 
existed since July 2017, EU countries have 
until 2019 to connect their national 
registers to the EESSI system. Importantly, 
while EESSI will enable message ex-
change between national social security 
institutions, the system will not create a 
database to centrally store such mes-
sages and other personal data. The 
content of the messages will only be 
available to the relevant institutions, and 
member states will remain responsible 
for ensuring a high standard of data 
protection within their own jurisdictions, 
as per the applicable EU rules in this 
respect.
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Developments in the area of labour law

Posted Workers Directive

Another layer of complexity is added with 
the implementation of the Posted 
Workers Directive 96/71/EC and the 
Enforcement Directive 2014/67, and most 
recently the adoption of revision directive 
of the Posted Workers Directive 96/71/EC 
on 1 June 2018. The revision of the 
directive covers different aspects such as 
the equal remuneration as of day one in 
the host county, the universal application 
of collective bargaining agreements 
beyond the construction sector, and also 
covers the definition of the concept of 
long-term posted workers. Furthermore, 
the directive also envisages stronger 
cooperation between the member states 
to enforce stricter controls on posted 
workers. 

Although member states have two years 
to transpose the revision into their 
respective national laws, it is already very 
clear that measures are being taken to 
implement the controls and subsequent 
resulting penalties in case of non-compli-
ance. 

For example, Austria is rather conserva-
tive when it comes to compliance related 
to cross-border workers, and business 

travel also falls within a very strict scope 
of limited activities. The majority of 
cross-border workers going to Austria will 
need to undergo formal notification or 
take certain immigration steps prior to 
arriving to Austria even for short business 
visits. 

Special attention must be drawn to EU/
EAA employees who, in many instances, 

must formally notify the Austrian Central 
Co-ordinating Agency Charged with 
Investigating Illegal Employment (Zen-
trale Koordinationsstelle für die Kontrolle 
der illegalen Beschäftigung, ZKO). The noti-
fication needs to be available as of day 
one of travel. 

In addition, strict document retention 
rules apply and documents must be 

readily available at the place of employ-
ment in Austria during the entire posting 
period and accessible electronically on - 
site at the time of an on-site inspection. 
The list of required documents is exten-
sive, but one of the key documents is the 
proof of employee social security registra-
tion, the certificate of coverage or A1 
certificate in the EU discussed above. 

Following recent reports of widespread 
social fraud and unequal employment 
practices among subcontractors, the 
Austrian financial police announced that 
they are increasingly enforcing social 
security laws in connection with foreign 
employees temporarily working in 
Austria. Depending on the country, 
obtaining the A1 certificate of coverage 
can be a lengthier process; therefore it is 
key that employers ensure this element is 
factored in to their business travel and 
mobility programs, (especially) when 
posting employees to Austria.

To ensure the document retention 
measures are followed, the Austrian 
government has imposed for breaches 
— and in a number of cases already 
enforced — significant sanctions that can 
amount to €50.000 for repeated of- 
fences 

Posted Workers Directive
© European Commission (2016), Data covers EU28 and Iceland. Liechtenstein, Norway and Switzerland.
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European Labor Authority

As an additional measure , the establish-
ment of a new EU agency, the “European 
Labour Authority” (ELA), to oversee 
cross-border labour disputes and manage 
the growing number of people who move 
or are posted within the EU for work, is 
under way. The agency would receive a 
budget of €50 million and is planned to 
be operational in 2019 at the latest, 
before the current Commission’s term 
runs out. Its workers should comprise 
member state representatives and 
Commission members with voting rights, 
and decisions will be taken by a simple 
majority.

The new ELA is aimed at making sure the 
member states are applying the EU acquis 
in the area of labour mobility in a uniform 
and correct way. The ELA will be author-
ized to organize joint labour law inspec-
tions and facilitate dispute mediation, for 
example, in cases where an A1 certificate 
withdrawal would be imminent or a 
major company restructuring would have 
a cross-border impact. These and other 
powers granted to ELA aim to address 
one of the root-causes of social fraud —
insufficient checks at the moment of 
issuing the A1 certificate of coverage for 
posted workers. 

Conclusion

It remains to be seen whether the 
plethora of elaborate revisions of the EU 
legislation related to cross-border 
mobility targeting posted workers, and 
the establishment of a new pan-Euro-
pean labor agency, will result in improv-
ing the somewhat tarnished reputation 
of social security coordination rules as 
they relate to posted workers, and 
reaching the ultimate goal of the joint EU 
ambition in this respect – alleviating 
shortage of labour in the individual mem-
ber states via free movement of workers, 
and hence allowing for proper function-
ing of the single market. <–
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MEDIATION between 
national authorities, and 
facilitating solutions in 
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including inspections
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tion and labor mobility 
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