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European Court of Justice confirms nonviolation of free movement of workers
Corporate codetermination in Germany and its compatibility with EU law
By Axel Braun and Stephan Sura

T

he European Court of Justice
(ECJ) recently confirmed that
corporate codetermination in
Germany is compatible with EU law,
especially with the free movement of

workers. In a highly relevant proceeding for the domestic legal situation, the
Court stated that employees in subsidiary
companies in another Member State are
not to be taken into account for threshold

values for a specific legal act’s application. Furthermore, even the transfer of
employees abroad, including the loss of
the right to vote or stand as a candidate
for the supervisory board, is not contrary
to higher-ranking community law. According to the decision, national legislators are free to provide regulations that
apply exclusively to domestic employees
in the fields of collective representation or their participation in the bodies or boards of corporations as the EU
has not harmonized these topics yet.
Background:
Codetermination in Germany

No vote for employees of subsidiary companies in other EU Member States:
Codetermination law in Germany is considered legal by the European Court of Justice.
© Michael Jay/iStock/Thinkstock/Getty Images

Collectively, employees in Germany have
different levels of statutory codetermination rights in terms of their working
and employment conditions. Through
elected representatives, they can exercise
these rights vis-à-vis their employers at
undertaking, company or group level.
With private employers, basic codetermination in an undertaking (betriebliche
Mitbestimmung) is implemented by the
works council (Betriebsrat) and the Execu-

tive Committee (Sprecherausschuss). With
public employers, the role of the works
council is taken by the personnel council
(Personalrat). Both councils have a wideranging, graduated spectrum of rights
for codetermination, such as the right to
be informed, heard and consulted, veto
rights and initiative rights. Regarding
working circumstances, works councils and employers can stipulate works
agreements or company agreements,
which not only specify rights and duties,
but also establish binding provisions
for all employees of the undertaking or
company, similar to a law or a collective
agreement between a trade union and an
employer or employers’ association.
The statutory basis for codetermination
in an undertaking is laid down in the
Works Constitution Act (Betriebsverfassungsgesetz, BetrVG), the Executive
Committee Act (Sprecherausschussgesetz,
SprAuG), the Federal Staff Representative
Act or the individual Federal State Staff
Representative Acts (Bundespersonalvertretungsgesetz, BPersVG; Landespersonalvertretungsgesetze, LPersVG) and the –>
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Act on European Works Councils (Gesetz
über Europäische Betriebsräte, EBRG). Codetermination in the undertaking applies
to all German-based undertakings and
employees who are employed abroad,
provided they have an adequate connection to the domestic undertaking.
Corporate codetermination
A difference has to be made between
codetermination in an undertaking and
corporate codetermination, which takes
the form of the workforce participating
in the bodies or boards of corporations.
The specific scope of participation is
determined by the legal form of the
company. Influence can be exerted on
the management by modifying the institutions provided for in the company’s
articles of association. For this purpose,
works council representatives sit on the
supervisory board of the company. The
aim of corporate codetermination is to
ensure that the interests of the employees are taken into consideration appropriately when it comes to both corporate
planning and smaller decisions regarding
the entire corporation, which are seen
as equal to the shareholders’ interests.
By sitting on the supervisory board, the
workforce receives direct access to planning, management and organizational
oversight.

For corporate codetermination, the statutory basis includes the Codetermination
Act (Mitbestimmungsgesetz, MitbestG),
the One-Third Participation Act (Drittelbeteiligungsgesetz, DrittelbG) and the
Coal, Iron and Steel Industry Codetermination Act (Montanmitbestimmungs
gesetz, MontanMitbestG). For European
companies, European Council Directive
2001/86/EC supplementing the Statute
for a European company with regard
to the involvement of employees was
implemented in German law as part of
the German SE Employee Involvement
Act (SE-Beteiligungsgesetz, SEBG) in 2004.
Which Act applies to which undertaking
is determined by the total number of employees and the purpose of the company.
This also affects the number of members
and the proportion of works council and
shareholder representatives on the supervisory board:
•

The One-Third Participation Act applies to corporations with more than
500 employees. As the name suggests,
the works council appoints one-third
of the supervisory board members,
section 4 (1) One-Third Participation
Act. The Act’s regulations also apply
to smaller stock corporations if they
were founded before August 10, 1994
and if they are not family-owned
enterprises.

•

The Codetermination Act applies to
corporations with more than 2,000
employees, stipulating the composition of the supervisory board on a
basis of parity, which means that the
works council and shareholders nominate half the board members. In the
event of a stalemate, the shareholders
have the advantage of controlling the
appointment of the chairperson, who
has a double voting right in these
situations (section 29 [2] Codetermination Act).

ant to sections 22 (1) no. 2, 34 German SE Employee Involvement Act,
the highest level of codetermination
within the participating companies
is adopted in the SE if an arrangement is not found within one year
from the establishment of the workers’ negotiating body. In fact, most
companies choose a similar arrangement beforehand. Domestic corporate
codetermination law is not applicable
to the SE (section 47 [1] no. 1 German
SE Employee Involvement Act).

•

The Coal, Iron and Steel Industry Codetermination Act (and its Supplementary Act) applies to corporations with
more than 1,000 employees in the
coal, iron and steel sector. It also specifies parity in the supervisory board’s
composition between the shareholders and the workers’ representatives.
Due to the change from traditional to
new economy, the importance of special rules for the iron and coal industry
has become very limited.

•

In European companies, workers’ representatives in the form of a special
negotiating body, and the oversights
of the participating companies are
obliged to reach an agreement on
arrangements for the involvement of
the employees within the SE. Pursu-

Since the decision of the German Federal
Labor Court (Bundesarbeitsgericht, BAG)
dated November 4, 2015 (ref. no. 7 ABR
42/13), temporary transferred employees
have to be taken into account for the
relevant number of employees for an
Act’s application. With the amendment of
the Temporary Employment Act (Arbeitnehmerüberlassungsgesetz, AÜG) in April
2017, the German legislator implemented
this principle in law for transfers which
last at least six months (section 14 [2]
sentences 5 and 6 Temporary Employment Act).
Threshold values, employees abroad
and EU law
In general, workers in subsidiary com–>
panies abroad were not taken into
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account for the relevant threshold values.
Legal practice and the prevailing opinion
in legal literature always assumed a principle of territoriality applying to corporate
codetermination, which is why employees
working for undertakings or companies in
other countries were not relevant for the
application of a codetermination act to a
domestic group’s parent company.
This principle was challenged recently,
however, for its compatibility with EU
law. In a proceeding at Berlin Higher
Regional Court (Kammergericht Berlin),
Konrad Erzberger, a shareholder of German travel and tourism group TUI AG,
objected to the exclusion of employees
abroad from the active and passive right
to vote on the supervisory board. In his
opinion, the German Codetermination
Act contained a violation of European
Union law, especially the free movement of workers, because it only takes
domestic employees into account for the
threshold value of 2,000 employees for
the application of the Act. As employees abroad are in general not German
citizens, this would also imply discrimination on grounds of nationality. Furthermore, he claimed that the potential loss
of a seat on the supervisory board when
transferred to another (Member) State
can prevent employees from making use
of their freedom of movement.

The Berlin Higher Regional Court suspended the proceeding (order dated
October 16, 2015, ref. no. 14 W 89/15) and
requested a decision by the ECJ. The
contested issues were extremely relevant
to the composition of supervisory boards,
especially regarding the issue of the
threshold value of the Codetermination
Act being reached, and if the latter needs
to be applied instead of the One-Third
Participation Act. In a parallel proceeding
on this specific situation, the Frankfurt
am Main Regional Court decided that all
employees in subsidiary companies in
other EU Member States have to be taken
into account as section 5 (1) Codetermination Act states that “the employees of
subsidiary companies have to be taken
into account for the Act’s application to a
group’s parent company,” not mentioning
any relevance of the subsidiary companies’ individual places of business (order
dated February 16, 2015, ref. no. 3-16 O
1/14).
ECJ approves corporate
codetermination
Nevertheless, the ECJ declared the legal
situation on corporate codetermination
in Germany as valid and compatible with
EU law (decision dated July 18, 2017, ref.
no. C-566/15 – Erzberger). The court distinguished the two situations: Regarding

employees in subsidiaries abroad, a potential discrimination could not be based
on the grounds of nationality in general,
but only on the grounds of the free movement of workers, which represents a special prohibition on discrimination on the
grounds of nationality within the scope
of employment conditions. Despite this
legal framework, the court notes that the
free movement of workers is, however,
not applicable to all employees, meaning those who never made use of this
freedom or who do not want to make use
of it. In this respect, it has no relevance
that a subsidiary company is controlled
by a group’s parent company in another
Member State.
Employees in Germany, on the other
hand, are covered by the free movement
of workers when they are transferred to a
subsidiary abroad. Neither the loss of the
rights to vote or stand as a candidate for
the supervisory board nor the potential
loss of a seat on it would constitute a
violation of EU law. According to the ECJ,
the free movement of workers does not
guarantee social neutrality for a transfer
to another Member State. Due to the
different legal systems and provisions in
Member States, a relocation can always
include advantages or disadvantages for
the employee’s individual working situation. In such cases, the free movement

of workers does not include a right to
claim for the working and employment
conditions in his or her home country or
the former country of work. In general,
the rights of workers to collective representation or participation in the bodies
or boards of corporations have not been
harmonized or even coordinated within
EU law yet. The Member States would
therefore be free to enact provisions that
only apply to employees in domestic
companies.
Conclusion
The decision of the ECJ clarifies the situation in Germany and prevents crossborder groups from engaging in extensive proceedings concerning the right
composition of their supervisory boards.
The Court’s arguments deserve approval
in this regard: EU law, in this case the free
movement of workers, does not provide
universal protection for employees when
moving to another country. The harmonization of Member States’ law does not
include consolidation of the best employment principles from former working
places. In addition, not all employees in
foreign subsidiaries have to be included
in threshold values for domestic questions of corporate law, even though their
working and employment conditions
–>
are controlled by a parent company
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abroad. The different corporate systems in the Member States need a
certain degree of sovereignty, especially when an issue like codetermination
has such a strong legal and practical
foothold in the country. <–

Axel Braun
Attorney, Specialist Attorney and Partner
in Employment & Labor Law
Luther Rechtsanwaltsgesellschaft mbH, Cologne
axel.braun@luther-lawfirm.com
Stephan Sura
Research assistant in Employment & Labor Law
Luther Rechtsanwaltsgesellschaft mbH, Cologne
stephan.sura@luther-lawfirm.com
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People make the difference
HR issues in M&A transactions
By Julia Jakobs and Dr. Martin Trayer, LL.M.
Introduction
Surveys confirm that 80% of M&A experts consider employees to be key to the
success of a transaction. 50% of transactions and transformation processes are
said to fail because HR issues have been
neglected.

More than just numbers: HR experts should
be involved early on in the M&A process.
© mast3r/iStock/Thinkstock/Getty Images

Nevertheless, HR and labor law experts
are often only involved late in the process.
Sometimes the involvement of HR is even
postponed until the integration phase
following the closing of a deal. This may
be far too late to bring in the HR perspective as deal parameters and milestones
are often defined in the early stages of
the M&A process:
• Pre-agreements such as the Letter of
Intent (LoI) or the Memorandum of
Understanding (MoU) may already
contain relevant HR decisions, e.g.,
on job or site guarantees or working
conditions.
• The scope of the HR or labor law due
diligence decides on the quality of
the information available to the HR
department.
• Findings from the due diligence
process may or may not flow into the
contractual agreements, e.g., in the
form of guarantees given by the seller.
Overview of the M&A process
Timely involvement of HR is key to avoiding unpleasant surprises after closing. To

Exclusivity/
Negotiation

Vendor DD
Binding Offer/
SPA Mark-up

Offer Letter/
Teaser

Negotiation

Indicative Offer

Signing
Closing

Confirmatory
DD

DD

Integration/Separation

M&A Process
NDA & Info Memo &
Procedure Letter

Selection of buyer

Phase 1

Phase 2

Phase 3

Preparation Phase

Due Diligence
and Negotiation Phase

Execution
and Integration

© 2016 KPMG Rechtsanwaltsgesellschaft mbH, assoziiert mit der KPMG AG Wirtschaftsprüfungsgesellschaft, einem Mitglied des KPMG-Netzwerks unabhängiger Mitgliedsfirmen, die KPMG
International Cooperative („KPMG International“), einer juristischen Person schweizerischen Rechts, angeschlossen sind. Alle Rechte vorbehalten. Der Name KPMG und das Logo sind eingetragene
Markenzeichen von KPMG International.vorbehalten.

this end, it is crucial to have an understanding of the M&A process and the
potential pitfalls from a labor law and HR
point of view.
Potential HR/labor law issues …

... in the preparation phase (phase 1)
Once a company has decided to either sell
or acquire (part of) a business, the process usually starts with the submission of
an indicative offer and the conclusion of
pre-agreements (phase 1). Quite often, negotiations with the target’s management
and/or key employees precede these
pre-agreements to secure their support
and loyalty during the process (and some-

times beyond). Typical measures include
the offering of management incentives
to support the deal, the conclusion of
retention agreements to stay on board
during the transaction, noncompetition
agreements or exclusions of terminations
during the transaction process as well as
nondisclosure agreements (NDA).
Moreover, the deal parameter and transaction structure (share or asset deal) are
often defined in the early stages of the
transaction.
In a share deal, the employees remain
employed with their current employer
and individual and collective agree- –>

1
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ments generally remain unaffected. Any
agreements between the employees in
the scope of the transaction and other
group companies (e.g., share-based
remuneration agreements with the
parent company) should be reviewed,
however. The same applies to agreements providing for special termination
rights in the event of a change of control.
Moreover, the economic committee
(Wirtschaftsausschuss) or, in its absence,
the works council (Betriebsrat), if applicable, of the in-scope companies must
be informed about the intended sale of
shares.
An asset deal may be more complex as
the business to be sold must be carved
out of an existing organization. Transferring a business or part of a business
by way of an asset deal may trigger a
transfer of undertaking (Betriebsübergang) pursuant to section 613a German
Civil Code (Bürgerliches Gesetzbuch, BGB)
if the business or part thereof retains
its identity after the transaction. Employees allocated to such a business are
transferred by operation of law to the
buyer. The buyer should review the list of
transferring employees carefully: Are all
employees identified by the seller fully
allocated to the transferring business? If
not, what criteria have been applied to
identify the transferring employees? Are

there any other employees (not allocated
to the business) who are critical for the
continuation of the business? Dismissal
of transferring employees because of the
transfer of undertaking is not permitted
and cherry-picking of transferring employees is therefore not possible.
A proper review of the carve-out principles is all the more important since
the buyer generally becomes liable for
all outstanding obligations of the seller
towards the transferring employees in
a transfer of undertaking. These include
outstanding salaries, credits on working
time accounts or pension obligations.
If the buyer needs the current personnel to continue the business, safeguards
should be put in place to ensure that a
sufficient number of employees transfer to the buyer. In particular, the buyer
should ensure that employees do not object to the transfer of their employment.
In a transfer of undertaking, employees
are entitled to object and remain employees of the seller, so a communication
strategy should be in place to avoid objections.
While the works council has no statutory right to be involved in a transfer of
undertaking, other measures taken in
connection with the asset deal may trig-

ger participation rights. These measures
include potential reorganization or mass
dismissal exercises. If such measures are
planned, the seller may need to negotiate a balance of interests (Interessenausgleich) and social plan (Sozialplan) with
the works council pursuant to section 111
German Works Constitution Act (Betriebsverfassungsgesetz, BetrVG). Negotiations
with the works council may delay the
process.
... in the due diligence phase (phase 2)
After the parties have agreed on the basic
terms of the sale, the buyer will generally
carry out due diligence. Labor law issues
are usually covered by the legal due diligence, focusing on potential risks arising
from labor agreements with individuals,
the works councils or unions. Typically, the
following aspects are the subject of labor
law due diligence:
• Review of agreements with the management
• Review of individual employment
agreements and collective agreements with works councils and unions
• Assessment of compliance issues,
such as the findings of social security
authorities or the correct treatment
of temporary workers, freelancers and
other contractors
• Assessment of ongoing and threatened labor law-related litigation

In addition to the standard scope of labor
law due diligence, more detailed HR due
diligence may be carried out. HR due
diligence usually takes a broader view of
employment issues including (hidden)
personnel costs and accruals, stand-alone
ability, HR organization and nonlegal issues such as cultural aspects or retention,
for example:
• Analysis of potential retention mea
sures for key employees
• Evaluation of (hidden) personnel costs
and additional HR-related costs and
accruals
• Evaluation of deal-related follow-up
costs and potential risks for integration
• Analysis of remuneration system,
in particular with respect to performance and retention aspects
• Analysis of relationship with works
councils and trade unions
In general, the findings of the HR/labor
law due diligence can be relevant for (i)
the valuation, the business planning and
the purchase price calculation, (ii) the
drafting of the share purchase agreement (SPA) (e.g., warranties, guarantees,
releases, covenants) or even be a deal
breaker, i.e., high risk for the continuation
of the complete transaction from a legal
or financial point of view.
–>
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The findings of the labor law due
diligence may include job or site guarantees, change-of-control clauses, post-
contractual noncompetition provisions,
etc. Furthermore, it may transpire during
the HR due diligence that a number of
key positions were vacant at the target
company at the time the M&A process
took place. The personnel costs may
therefore not fully reflect the future costs
for operating the business. Alternatively, a
collective bargaining agreement (Haustarifvertrag) with the unions may provide
for lower tariff rates than the industry
standard due to the economic situation
of the company. If a new investor takes
over the business, the unions might claim
the higher standard industry rates, which
needs to be reflected in the business planning.
... in the execution phase (phase 3)
During the period between the signing
of the purchase contract and closing the
deal, the focus is usually on the closing
conditions. If the parties have agreed
that a condition for closing shall be that
defined key employees will not terminate their employment with the target
company, adequate retention agreements
will need to be negotiated. Moreover, the
buyer will start preparing for integration
of the target company after closing to ensure day one readiness for all HR-related

issues, e.g., payroll, management, reporting lines, organizational charts, etc. and
set up a proper communication process
(internally and externally).
Conclusion
HR-/labor law-related issues are relevant
in each phase of the M&A process. In
order to avoid being confronted with a
fait accompli after signing the deal, HR
should be involved early on and obtain
all the relevant information during the
due diligence process. Investing time and
effort in the process pays dividends given
that people are crucial to the success of a
business. <–

Julia Jakobs
Rechtsanwältin, Fachanwältin
für Arbeitsrecht, KPMG Rechtsanwaltsgesellschaft mbH, Frankfurt am Main
jjakobs@kpmg-law.com
Dr. Martin Trayer
LL.M., Partner, Rechtsanwalt, Fachanwalt
für Arbeitsrecht, KPMG Rechtsanwaltsgesellschaft mbH, Frankfurt am Main
mtrayer@kpmg-law.com

www.kpmg-law.com
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Eagerly awaited, but still more questions than answers
The ruling of the German Constitutional Court on the Tariff Unity Act
By Markus Künzel
Introduction
The decisions of the German Constitutional Court (Bundesverfassungsgericht,
BVerfG) of July 11, 2017 on various constitutional complaints against the German
Tariff Unity Act (Tarifeinheitsgesetz),
which had come into effect on July 10,
2015, were eagerly awaited. The complaints had been made by several small
trade unions, known as craft unions
(Spartengewerkschaften), representing
the interests of certain occupational
groups within a company. These include,
for instance, Marburger Bund, representing medical staff mainly in hospitals,
Vereinigung Cockpit (VC), representing the
interests of pilots and flight engineers,
the flight attendants’ union UFO and the
GDL union representing the interests
of train drivers. In the past, these craft
unions have clashed with their employers, like Deutsche Bahn or Lufthansa, as a
result of comprehensive strike action and
have also garnered public attention due
to flights or train services being interrupted for several weeks. The effects of
these strike actions were so exceptional

because a comparably small number of
union members in key areas managed to
comprehensively restrict their employers’ business by halting trains or flights.
Therefore, the decisions on these cases
were not only met with great interest by
both the parties involved and the general
public, but also by legal professionals,
after attempts to overcome the Act by
way of interim injunctions had failed in
October 2015.
Initial situation
Prior to 2010, the German Federal Labor
Court (Bundesarbeitsgericht, BAG) had
consistently backed the principle of ‘one
company – one tariff agreement’. Once
the Federal Labor Court abandoned the
principle of tariff unity, there was increasing industrial action by mostly craft
unions using their strike power to force
employers to meet their tariff demands.
The power of such small craft union
strikes was down to the employees having key roles as pilots, train drivers or air
traffic controllers.

Small trade unions like the GDL had hoped for a decision that would strengthen the
position of minority union, but the German Constitutional Court ruled otherwise.
© Wikipedia_bigbug21

The Tariff Unity Act of July 10, 2015 was
meant to change this. The intention
was to restore the former legal status of
‘one company – one tariff agreement’ by
having the tariff agreement of the union
with the largest number of members in

a company (majority union) replace the
tariff agreement of the minority union.
According to the explanatory memorandum, the Act aimed to ensure the
freedom of collective bargaining in cases
–>
of colliding tariff agreements. This
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situation arises when multiple unions in
one company sign multiple tariff agreements with different tariffs applicable
to the same occupational groups. As the
big trade unions under the umbrella
of the German Trade Union Federation
(Deutscher Gewerkschaftsbund, DGB),
such as IG Metall or the service sector
union ver.di, negotiate tariff agreements
for all occupational categories working
at airlines, Deutsche Bahn or in hospitals,
these unions of course compete with the
craft unions.
The Tariff Unity Act was thus meant to
counteract the huge power of smaller
craft union strikes. The view taken was
that, as a consequence of the provisions of the Tariff Unity Act, a strike by a
minority union for the enforcement of
a tariff agreement that would not take
effect because of it being replaced by the
majority tariff agreement, was unreasonable. The craft unions, such as Marburger
Bund, VC, UFO and GDL, now felt threatened because in a system replacing ‘their’
tariff agreement, they would be unable to
enforce anything and membership would
become unattractive for the employees of
a company.

Decision
The Constitutional Court decided that the
Act was largely compatible with the German constitution (Grundgesetz). It was
considered unconstitutional only insofar
as it did not ensure that the majority
tariff agreement sufficiently took into
account the interests of the minority occupational groups. The legislature must
now revise the Act by December 31.
The Constitutional Court also held that
the replacement of the minority union’s
tariff agreement by the majority union’s
agreement must be interpreted restrictively. In particular, unreasonable hardship must be avoided. This means that
certain benefits guaranteed in the tariff
agreement must under no circumstances
be replaced by the majority tariff agreement. Examples given by the Constitutional Court are retirement benefits, a
workplace guarantee or benefits regarding working life.
Although the craft unions filing the complaints had hoped to have the Act ruled
unconstitutional in its entirety, the Constitutional Court’s statement regarding
their right to strike should be welcome
news. In this respect, the Court made it
clear that despite the replacement rule
regarding the competing tariff agree-

ments of different unions, craft unions
may generally fight for tariff agreements,
including by means of a strike if necessary. For this reason, there will be no
liability risk for a striking craft union even
where there are clear majorities in a company. The lawfulness of such strikes and
their legal consequences will have to be
established in detail by the labor courts.
Practical implications
All in all, it is clear that the Constitutional
Court has not declared the Tariff Unity
Act void, but has confirmed the protection of craft unions. The intended shift
of power in favor of the large DGB trade
unions as intended by the legislature
and said large unions will not be brought
about by this Act.
Yet the reasoning of the Constitutional
Court raises more questions than it answers. It is expected that the labor courts

will have to deal with the issue of the
lawfulness of strikes.
It remains to be seen what instrument
the legislature can develop for the pro
tection of minority occupational groups
without calling into question the very
core of the Tariff Unity Act.
It is expected that competing unions
representing the same staff groups in a
company will once again work together
more closely in the future, as was often
the case when these unions jointly
negotiated tariff agreements with the
employer or the employers’ association.
On the other hand, craft unions especially
will try very hard to gain enough members to make them the majority union
and thus give them sufficient clout in
tariff negotiations. <–

Markus Künzel
Rechtsanwalt, Fachanwalt für Arbeitsrecht, Beiten Burkhardt
Rechtsanwaltsgesellschaft mbH, München
markus.kuenzel@bblaw.com

www.beitenburkhardt.com
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Employee Monitoring 4.0
Legal implications and best practice guidance in Germany
By Pauline Moritz

V

ideo surveillance is so yesterday. Today, employers have far
more contemporary means of
monitoring their employees: Spy software, GPS tracking or lifestyle tracking
by wristband to name but a few. These
measure productivity, track atten
dance, ensure security or detect any
activities that may harm the company.
What an employer believes is necessary, however, may not be permissible or
used as valid proof for legal purposes.
Legal framework for employee
monitoring
As the methods of monitoring have developed, so has the regulatory framework
governing their use. Electronic forms of
employee monitoring involve the collection, processing and (often) submission of
personal data and are, therefore, regulated
by the German Data Protection Act (Bundesdatenschutzgesetz, BDSG). The Act establishes a general prohibition of collecting, processing and submitting personal
data unless such action is permitted by
law or by explicit consent of the employee.

Employers may also need to navigate the
German Telemedia Act (Telemediengesetz,
TMG) as well as the German Telecommunications Act (Telekommunikationsgesetz,
TKG), which set even stricter parameters
for the use of personal data, e.g., making it a criminal offense for employers
to open and review personal emails of
employees.
Moreover, as of May 2018, the EU General
Data Protection Regulation (GDPR) will
be binding in all EU Member States and
set harmonized standards for employee
monitoring. Transnational employers
seeking to carry out monitoring in multiple jurisdictions, however, may still find
disparity between EU regimes with some
applying even greater restrictions, as is
the case in Germany.
Smartphone surveillance:
Monitoring WhatsApp on business
phones?
The employer’s ability to monitor smartphone data and communication largely
depends on whether private use has been

prohibited or not. In each case, the principle of proportionality has to be respected
and the privacy rights of the employees
must not be violated.
If the employer prohibits private use, they
have some leeway for monitoring activities, e.g., random checks of protocol data
(IP addresses, the size of submitted data,
duration of use) to verify whether the
smartphone was used purely for business
reasons. This should, however, be limited
to random checks (no groundless 24/7
surveillance). The employer may also take
a note of messages, unless the private nature of them is evident (e.g., in WhatsApp
chats with family members).
If the employer permits or tolerates
private use, the employee’s consent to
any monitoring must be obtained.
The collection and processing of data
are only permitted if there is a concrete
suspicion (e.g., a violation of the IT
policy). Accessing an employee’s communication apps (Outlook, WhatsApp, etc.)
is only permissible with the employee’s
prior consent.

The possibilities of monitoring employees legally
are strictly limited.
© Balefire9/iStock/Thinkstock/Getty Images

Spy software
The German Federal Labor Court (Bundes
arbeitsgericht) recently ruled on the use
of a keylogger software which tracks all
keyboard entries of the user. The Court
found that the use of such software is
impermissible as a measure of general
surveillance, i.e., without a reasonable
suspicion of violation, even if private use
of the IT infrastructure is prohibited. Such
spy software, as well as comparable surveillance techniques, e.g., automated –>
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screenshots, should be used restrainedly
and only after a comprehensive balancing
of both the employer’s and the employee’s interests.
GPS tracking
Installing GPS devices on vehicles, smartphones, laptops or iPads can enable the
employer to permanently monitor the
employee’s whereabouts. While tracking
their whereabouts outside of working hours is not permissible, tracking
employees during working hours may be
permissible either with the employee’s
consent or where legitimate business
reasons call for such tracking. This again
requires an overall balancing of interests
between the privacy rights of the employ
ee and business needs of the employer.
Discussion mining in social media
Another rising trend in employee monitoring is discussion mining: Employers
scan employees’ social media accounts
and set up a profile, which can include
political opinions, information on (private) activities, friends and general preferences. Such comprehensive monitoring of
social media is likely to be impermissible
as in most cases, the collected data will
not have any link to the employment relationship. In principle, outside of working

hours, the employee may chat and tweet
as he or she chooses. The employer has
little means to regulate such activity as
statements on social media are protected
free speech under the German Constitution. Depending on the circumstances,
this may be different if employees
disclose internal business information,
bully colleagues or make derogatory or
insulting comments about the employer
and this information is available to the
public (or a large number of coworkers
are friends on Facebook). Sharing such
information in public is possible simply by
hitting the “like” button. The admissibility of monitoring activities in these cases
depends on the particular circumstances,
such as the degree of dissemination.
Extreme monitoring and employee
wellness
When it comes to monitoring employees, some employers (want to) go even
further. Electronic wristbands (Jawbone,
Fuelband or Fitbit) or sociometric badges
measure different health parameters,
fitness levels, sleep quality and fatigue
levels. While it may be tempting for
employers to collect such information,
the ordered use of such devices is not
permissible as it affects the inner circle
of personal privacy. Even if employers
integrate such devices into voluntary

employee wellness programs and obtain
the consent of the employee, this may
be seen as critical and declared invalid by
labor courts if employees feel pressured
to participate in the program. Due to the
absence of relevant case law, employers
should treat the use of such devices with
caution and carefully consider the legal
implications of the individual case.
Best practice guidance
Monitoring should always be limited in
scope, targeted and time bound to comply with the principle of proportionality.
As best practice, employees should be
fully informed as to what extent monitoring takes place and for what purposes the
data is used. If a works council is established, codetermination rights must be
observed: Pursuant to the Works Constitution Act (Betriebsverfassungsgesetz,
BetrVG), the works council is granted the
right to codetermination (i.e., to be informed, to discuss and to conclude formal

works agreements) with regard to the
operational organization of a site as well
as employee monitoring by technical devices. Employers should put in place clear
monitoring policies and, as far as codetermination rights are concerned, conclude
formal works agreements. Where it is
necessary for personnel to gain access to
information obtained through monitoring, those staff members should be given
appropriate training on the legal framework, data protection and security. <–
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Beware the fruit of the poisonous tree
Background checks and credit checks on candidates and employees under German law
By Sabine Feindura

B

esides the documents attached
to a job application, a phone
call with a previous employer
or tools such as Google, Facebook and
LinkedIn enable employers to gather a
great deal of information not only on
the past and present career of a candidate but also on his or her personality
and health. Indeed, smart employers
and their HR managers undertake
additional research before hiring or
even inviting a candidate to a first
interview. Some of them may be surprised to learn that German law lays
down strict limits for such a practice.
Under German law, employees are entitled to a comprehensive reference letter
at the end of an employment relationship or even before, e.g., after a change
of manager or task. Consequently, the
professional career of an employee in
Germany is recorded thoroughly. According to the jurisdiction of German labor
courts, these reference letters, together
with the interview(s), should satisfy almost any legitimate information requirements of a potential employer.

Ways for employers to legally gather information about their employees are limited.
© Ingram Puplishing/Thinkstock/Getty Images

Further information may only be collected from the candidate or with his or
her prior consent, unless
(i)	collecting the data from the candidate would require disproportionate
effort (e.g., the candidate must not be
asked for data publicly accessible in
newspapers and public registers or on
television or open websites) and
(ii)	no overriding legitimate interest of
the candidate is impaired (as would
be for example, if a detective interrogated the candidate’s landlord).

According to the German Federal Data
Protection Act (Bundesdatenschutz
gesetz, BDSG), personal data on present
or future employees may only be collected, processed and stored, if and as
far as it is in the employer’s justified
and legitimate interest. Every piece of
information on an employee or candidate
requested or otherwise collected must
be necessary to assert his or her ability
to perform the tasks assigned to the job.
Any information on an employee may
only be collected, processed or stored as
far as it is necessary for the performance
of the job.
Examination of references
Consequently, before recruitment, the
employer is mainly restricted to reference
letters from former and present employers and professional certificates attached
to job applications. According to German
jurisdiction, reference letters may not cite
negative events, facts or characteristics
of the employee but merely omit any
comment on the ability of the employee.
Moreover, the content of a reference

letter is often agreed by the parties to a
lawsuit as part of a settlement.
Inquiries by a previous employer
Although reference letters may not give
a true and full picture of an employee, it
is not advisable to call a former employer
of a candidate as under German law any
employer is bound by the wording of his
or her reference letter and can be held
accountable by the former employee if a
job application is rejected due to negative
information provided by the former employer that cannot be proven. As most of
Germany’s employers are aware of data
protection requirements and sanctions,
to some extent they refer to their reference letters if contacted.
Internet research
Search engines like Google and Yahoo
are considered to be generally accessible
sources and therefore using them is basically permissible to collect data. However,
the employer is only allowed to use and
save information from search engines –>
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that might be relevant for the hiring decision.

the employer’s interest in collecting such
personal data.

Research into the person on web pages of
the present employer is legitimate as far
as the information concerns professional
data or soft skills necessary for the job.
If other than professional data is found,
concerning, for example, lifestyle, sexual
orientation, extracurricular activities or
product preferences, the employee’s right
to privacy may outweigh the interest of
the future employer to gain and use or
save such information and may thus be
illegitimate.

Review of the financial situation

Platforms for business networking (e.g.,
Xing, LinkedIn) may be used to gather
predominantly professional data. Although this information is not generally
accessible (if registration is necessary),
data collection is only legitimate as far as
it provides information about whether
the person is qualified for the position or
not.
Given that recreation-oriented social
networks such as Facebook provide their
services mainly for private purposes, such
data is not generally accessible. Even if
the network does not provide terms and
conditions that explicitly emphasize its
private purpose, the employee’s interest
must be respected and clearly outweighs

The employer may only request financial
information from candidates and employees if and as far as particular features of
the job actually require such information
(e.g., for employees with authority for online banking or substantial dealings with
cash, bookkeepers, corruption risk).
Employers do not have access to information provided by the German credit
data set. Only the employee may request
and forward it to his or her future or
present employer. But unless the position
includes substantial risks as described
above, the employee may not be sanctioned if he or she refuses to provide such
information.
Criminal background
In Germany, criminal offenses committed
by citizens are recorded in a public register. Employees and some employers (e.g.,
public employers, kindergartens, nursery
schools) may request a copy of the employee’s record (Führungszeugnis). It lists
only serious offenses after final conviction and is issued to the concerned citizen by local police authorities. As it may

include more information than necessary
for a job, it is rarely allowed for employers
other than those named by law to ask
the employee to present such a reference
(e.g., banks if they hire employees dealing
with cash).
Participation of the works council
Where a works council has been elected,
its consent is required for forms to be distributed to and filled in by applicants, as
well as for evaluation principles and some
assessment procedures.
Employee’s consent
Even the employee’s consent does not enable the employer to collect data on the
employee. Such consent is only effective
if it is the employee’s own decision. Any
applicant interested in a job will grant his
or her consent no matter if he or she is
happy to be checked. Thus it is not advisable to count on the effectiveness of the
employee’s consent.

applicant must assert his or her claim
in writing within two months after the
application was declined. Consequently,
the employer is allowed to retain data
concerning the applicant until he or she
can be sure that claims cannot be raised
anymore by the candidate. Employees’
data may be stored for as long as the
employment relationship exists or claims
arising from it can be raised.
Sanctions
If an employer declines a job application
based on illegitimate background checks,
the applicant may not claim for employment, but for compensation.
Furthermore, the infringement of provisions concerning the unauthorized
collection of personal data constitutes
an administrative offense. Such offenses
can be penalized with a fine of up to
1300,000 or, in severe cases, even
imprisonment. <–

Deletion of data
According to Germany’s General Equal
Treatment Act (Allgemeines Gleichbehandlungsgesetz, AGG), the employer
may be held accountable for discriminating against applicants. Therefore the
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Age limits reconsidered
Pre-signals of an ever-aging workforce
By Dr. Bernd Borgmann, LL.M., and Tom Stiebert
ge limits seem to be a recurring
topic in (European) employment Law. For many years, the
European Court of Justice has ruled
regularly on cases directly or indirectly
connected to age thresholds – often in
(supposedly) very similar situations. For
example, an age limit of 60 years was
declared inadmissible, while an age limit
of 65 years was recently confirmed as
balanced (ECJ from 5 July 2017 – docket
number C-190/16 (Fries)). This current
verdict is an occasion to take a closer
look at the problems posed by age limits,
which have a direct and significant effect on companies’ workforce policies.

A

nate. A third similar case is the provision
of benefits (for example additional days
of leave) from or to a certain age.

Why age limits are an
important topic

Overview of most important ECJ
decisions

Companies should exercise caution to avoid discrimination when dealing with age issues.

Age limits come into play in different
ways: On the one hand, as a maximum
age limit for the commencement of a
particular career or even for starting work
in the occupation at all; on the other
hand – even more relevant – as a fixed
retirement age at which the employment
relationship shall automatically termi-

Looking at the numerous ECJ rulings on
this topic, it becomes clear that the decisive facts were very similar in most cases.
Curiously, however, the results and conclusions of the judges are very different.

(direct) unequal treatment on grounds
of age under European law (see Article 1
and 2 Council Directive 2000/78/EC). This
difference in treatment is only permitted
if it is justified (Article 6 Council Directive 2000/78/EC). This is only the case, “if,
within the context of national law, they
are objectively and reasonably justified by

This connection to the characteristic
“age” is not rare in the practical application of HR policies in all companies worldwide. In contrast to other discriminatory
features, every employee is affected – it
is not just about discrimination against
young or old workers. Special care must
therefore be exercised in applying these
rules in general terms or policies to avoid
accidental discrimination. A recap of the
ECJ’s difficult legal practice may therefore
be useful.

The reason for the multitude of judgments is that these age limits constitute

© Ingram Publishing/iStock/Thinkstock/Getty Images

a legitimate aim, […], and if the means of
achieving that aim are appropriate and
necessary.”
This presents the HR practitioner with
a basket of issues which need to be addressed. The legislator (or the employer,
which adopts such a regulation) must –>
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take into account precisely the objectives
pursued by a regulation and whether
these objectives cannot be pursued in
any other form that would avoid direct
discrimination on reasons of age. This explains why some age limits are permissible, while others are inadmissible. Therefore, the concrete factual aspect is always
decisive – one age limit can be justified in
one case, whereas the same limit is not
permissible in another constellation.
The most important decisions
of recent years are:
• ECJ from 12 October 2010 – docket
number C-45/09 (Rosenbladt) – Termination at statutory pension age is
permitted
• ECJ from 5 July 2012 – docket number
C-141/11 (Hörnfeldt) – Termination at
statutory pension age is permitted
and regardless of the pension level
• ECJ from 18 November 2010 – docket
number C-250/09 and C-268/09
(Georgiev) – Statutory age limit of 68
years for professors is permissible in
the specific case
• ECJ from 13 September 2011 - docket
number C-447/09 (Prigge) – Age limit
of 60 years in a collective agreement
for pilots is inadmissible in the specific case
• ECJ from 12 January 2010 – docket
number C-341/08 (Petersen) – Statu-

•

•

tory age limit of 68 years for contract
dentists is inadmissible in the specific
case
ECJ from 6 November 2012 – docket
number C-286/12 (Commission / Hongrie) – Statutory age limit of 62 years
is inadmissible for judges, prosecutors
and notaries in the specific case
ECJ from 5 July 2017 – docket number
C-190/16 (Fries) – Age limit of 65 years
for pilots is permitted in the specific
case

Backround of the decisions:
How to permit a discrimination
In order to act in a more legal manner,
these decisions of the ECJ must be precisely understood. The criteria examined
by the ECJ are always the same. Guidelines for practical use can therefore be
extracted as follows:
Legitimate aim
First, it is important that there is a legitimate aim which the legislature or the
individual employer pursues. In the latest
case (docket number C-190/16), the goal
was “establishing and maintaining a high
uniform level of civil aviation safety.” A
hopeless connection with age is always
inadmissible. If, therefore, an age limit
shall be upheld or introduced, the first
step is always to clarify the purpose.

The courts are quite generous in accepting a legitimate aim, in particular, if the
values at hand are itself significant and
form part of the general good. It is only
important to show a legitimate aim,
the options of potentially legitimating
purposes are not limited. Legitimate aims
are, in principle, safety-relevant aspects or
the recognition of a longer need for the
recovery of older people, provided these
arguments can be proven and are not just
general beliefs without factual truth. The
directive deliberately goes very far here
and recognizes the following (non-final
objectives): “legitimate employment
policy, labor market and vocational training objectives.” (Article 6 (1) Council Directive 2000/78/EC). Therefore, age relevant
provisions rarely fail at this point.
Appropriate and necessary means
of achieving the aim
The steps next on the checklist are far
more critical – the aim has to be appro
priate as well as necessary. Appropriateness exists when the goal can actually be
achieved. Necessity means that a rule is
permitted if no milder means exist. The
second point is extremely problematic,
since it is difficult to provide evidence of
why a specific age must be stipulated
(apart from the age of retirement). The
ECJ is helping here with a construction
which simplifies practical handling.

Two points therefore are relevant: On the
one hand, the ECJ often checks at this
point whether the regulation is consistently enforced. In this case, the legislator
must not act in a contradictory manner
(so-called coherence). An aim is only
recognized as permissible when it is pursued broadly and not only in individual
regulations. This point also has to be
checked carefully during practical work. It
is therefore extremely important to keep
all regulations in mind and to check them
for their compatibility.
On the other hand, the ECJ now makes it
clear that rigid age limits (as in most cases) are also permissible. There is no need
for a single case test or an exact medical
proof of the limitations on the individual
from the age of 65 onwards, otherwise an
efficient and practicable age limit would
not be conceivable. Here the age limit is
“based on extensive professional debate
and expertise; they are, as objective and
reasonable references for decision makers, of particular relevance in assessing
the proportionality of the provision of EU
law at issue in the present case.” A single
case test would also be impractical. The
ECJ here refers in large part to the detailed arguments of the Advocate General
Bobek in his opinion from 21. March 2017
(recitals 60 – 62). The German Federal
Labor Court, on the other hand, has a –>

18 – Labor Law – LLM – No. 3 – September 25, 2017

tendency to differ from one individual
case to another, adopting a search for
the individual right and just solution.
In doing so, it requires fitting and specific evidence that there is indeed an
increased risk or protection or need for
recreation at a higher age. Such proof
is practically impossible and cause too
much protection against discrimination. This makes the ECJ’s jurisdiction
more advantageous.
On the whole, the judgments show
that caution should be exercised in all
cases in which regulations or provisions are connected to age. It is always
advisable to collect evidence from valid
sources about why a certain age is
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Let’s talk about health & safety
Consulting with the works council on occupational health & safety matters
By Christoph Frieling, LL.M. (East Anglia)

L

egislation on occupational safety
has a long history in Germany.
Likewise, compliance with the codetermination rights of the works council
in occupational health and safety matters
under section 87 (1) no. 7 of the German
Works Constitution Act (Betriebsverfassungsgesetz, BetrVG) continues to be a
hot topic. Disputes in this area are often
fought with much commitment and
passion on both sides, especially since
there are a great number of occupational
health and safety framework provisions
that need to be fleshed out and employ
ees are directly affected. In many cases,
a conciliation committee is created.
Health & safety regulations
and codetermination rights
Under section 87 (1) no. 7 BetrVG, the
codetermination rights of the works
council apply to company rules on occupational and health protection. The
codetermination right is triggered if a
legal duty to act is objectively present
and, in the absence of mandatory legal
requirements, requires regulation at

Employers must set up a suitable occupational safety organization and also do justice to the work council’s codetermination rights.
©sorn340/iStock/Thinkstock/Getty Images

works level to achieve the stated occupational health and safety objective.
It is irrelevant whether the framework
provision serves occupational health and
safety purposes directly or indirectly. If

the statutory requirements provide the
employer with some leeway in implementing work safety, the works council
has a right to codetermination. There are
numerous such framework regulations

in this area. The BetrVG itself provides
for the involvement of the works council
at various points concerning measures
surrounding occupational safety or the
humane design of the workplace. This –>
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approach is meant to achieve the most
effective implementation of the statutory occupational safety provisions in the
interests of workers.
General health & safety obligations
of the employer
It follows from section 3 German Occupational Health & Safety Act (Arbeits
schutzgesetz, ArbSchG), as the prototype
of a general clause, that the employer
has a duty to set up a suitable occupational safety organization. This includes
the abstract delegation and allocation of
certain tasks and duties to management
and other employees. If a certain man
agement level is to be allocated extensive
authorities and tasks, this requires prior
compliance with the codetermination
rights of the works council. The appointment of third parties to carry out
certain health and safety tasks, allowed
under section 13 (2) ArbSchG and subject
to certain conditions, does not exclude
the right of codetermination. Although
it is true that the delegation of certain
employer duties in the field of occupational safety to third parties means
that said parties will execute the duties
under their own responsibility, this serves
to expand the group of those bearing
responsibility but does not release the
employer from his own responsibilities:

The employer remains the party with the
(main) responsibility alongside contractors. The codetermination right of the
works council thus remains, provided
the employer retains some leeway when
implementing occupational safety mea
sures. Whether the specific allocation to
an individual employee or a third party is
to be deemed an individual measure not
subject to codetermination, or whether
it also qualifies as a collective situation
triggering the codetermination process,
must be examined in the individual case.
If duties are to be delegated to a third
party, the employer, when negotiating the
agreement, must ensure the proper
exercising and protection of codetermination rights. The employer may not enter
into any commitments that designate
otherwise.
The employer also has a monitoring
and adjustment duty as laid down in
section 3 (1) ArbSchG: All action taken
must be monitored with respect to its
effectiveness and the possible need for
adjustment with the goal of improvement. There is a constant need to involve
the works council due to the continual
development of business procedures and
processes concerning both this monitoring process, but also, if necessary, the
adjustment process. Ignoring this will
allow the works council to initiate actions

for court orders before the labor courts, to
initiate proceedings before the conciliation committee and to involve the supervisory agencies of jurisdiction in order to
ensure that it can exercise its influence
and codetermination rights.
Risk assessment as starting point
for codetermination
The application of framework provisions, however, requires the presence
of (specific) risks, which must either
have already been established or be
established by performing a risk assessment at the workplace (e.g., noise level).
Only then may such framework provisions trigger a specific legal duty of the
employer to act, compliance with which
requires the cooperation of the works
council. Section 3 (1) sentence 1 ArbSchG
has the following special feature: It is
not only a framework provision but also
a general clause. In view of the codetermination right under section 87 (1) no. 7
BetrVG, a general clause requires specific
indications of a need for regulation at
works level, otherwise there would be no
scope for voluntary works agreements
and measures demanded by the works
council in response to workplace changes.
This in general would require a specific
health hazard as indication. Interaction
between section 3 (1) sentence 1 ArbSchG

and section 5 (1) ArbSchG (risk assessment), however, shows that whether the
codetermination right under section 87
(1) no. 7 BetrVG is triggered depends solely
on whether there is a specific risk within
the meaning of section 5 (1) ArbSchG. The
employer determines this by performing a risk assessment. Accordingly, the
outlines of the general obligation under
section 3 (1) ArbSchG depend on a specific
risk rather than an – more intense – imminent hazard.
Conciliation committee as a method
of conflict resolution
Since codetermination on health and
safety issues according to section 87 (1)
no. 7 BetrVG is considered compulsory codetermination, employer and works council may resort to a conciliation committee
to resolve their dispute. The committee
acts as an arbitration body for either
party to call upon. It generally creates
binding regulations and the independent
chair has the decisive vote.
A conciliation committee arises from a
specific regulatory conflict between the
works council and the management. To
resolve this conflict, every conciliation
committee must, when it is first established, be provided with a definition of
–>
the subject matter. This definition
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delineates its jurisdiction. A decision of
a conciliation committee is invalid if the
committee insufficiently carries out its
regulatory mandate and decides on no
final regulation. While codetermination
of occupational health and safety matters
within the meaning of section 87 (1) no. 7
BetrVG is a special case in that the conciliation committee must address not only
regulatory issues but also legal issues,
there must nonetheless be a specific
regulatory subject matter. Generally, the
details of the regulatory mandate of a
conciliation committee depend on the occupational health and safety framework
provisions to be fleshed out.
Conciliation committee and
risk assessment
What happens, however, if an employer
has not carried out a risk assessment but
a conciliation committee is in place? The
German Federal Labor Court (Bundesarbeitsgericht) ruled recently that such a
risk assessment may not be carried out
by the conciliation committee itself. A
conciliation committee is neither the
party which, according to section 13 (1)
ArbSchG, is responsible for performing
the obligations of the employer under,
inter alia, section 5 ArbSchG, nor can occupational health and safety obligations
be delegated to a conciliation committee

in accordance with section 13 (2) ArbSchG.
In the absence of a risk assessment, a
conciliation committee is prevented from
carrying out its regulatory mandate. Any
ruling of the committee is void.
Conclusion
Employers and works councils need to get
their act together. Employers – in adherence with the ArbSchG – have to perform
risk assessments. Works councils need
to restrain themselves and exercise their
codetermination right taking the results
of the assessment into account. As a result, employers and works councils should
be able to negotiate occupational health
and safety matters more effectively,
maybe even without the involvement of a
conciliation committee. <–
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More than an inconvenience
Companies must understand the immigration law implications of corporate changes
By Aziza Akhouaji
Introduction
Companies that undergo corporate
changes as a result of mergers, acquisitions or restructurings are typically
obliged to fulfil immigration compliancerelated duties and may face significant
consequences related to their employees
if they fail to do so. In practice, experience has shown that transactional
lawyers and corporate specialists often
consider immigration law issues as
merely peripheral in corporate deals. No
significant merger would ever be completed without a comprehensive due diligence, yet immigration law aspects may
have serious impacts too if not taken
into consideration as part of the initial
risk assessment and post-transactional
integration process.
This article addresses the immigration
law-related requirements companies may
face in any corporate changes and the
possible consequences they may have in
the event of negligence.

Immigration law violations should no
longer be considered a mere inconve
nience for companies. They can have a
significant impact on important projects
and the bottom line, which could be
derailed if a company is penalized for an
infraction and flagged as an entity that
should be watched for immigration issues. In Germany, any corporate changes
are likely to trigger transfer laws and,
with that, the obligation to report the
change to the German authorities to
ascertain the legal and work authorization status of affected employees.
Failure to do so may lead to significant
compliance issues, including unlawful employment as well as consequent
sanctions and significant fines. As such,
immigration considerations should form
an integral part of any due diligence
process for corporate changes, including
the examination and determination of
compliance aspects and the careful assessment of the employment eligibility of
foreign nationals.

Immigration considerations should form an integral part of due diligence processes for
corporate changes.
© KatarzynaBialasiewicz/iStock/Thinkstock/Getty Images

Legal obligations and immigration
compliance-related duties
When thinking of illegal employment,
reasonable concerns include clandestine employment pertaining to certain
economic sectors where employers may
fail to meet notification obligations, pay

the required minimum wage or make
social security contributions. However, an
employment status may also become an
illegal status if the approved specifications of an employee’s initial work authorization vary due to corporate changes
affecting the employer or employment
–>
conditions. Either way, German im-
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migration law does not discriminate between circumstances: Sanctions and fines
will apply equally to failure to comply and
negligence.
Corporate changes often create risks for
foreign nationals, including employees
with pending immigration applications and those holding visas and work
authorizations, for example. In particular,
certain employees’ legal right to work
may change and often goes unnoticed
by the transactional lawyers, human
resources or global mobility specialists
involved, though employers have auditing
obligations as stated in section 4, paragraph 3 of the German Federal Residence
Act (Aufenthaltsgesetz, AufenthG). For
instance, according to German immigration law, any corporate changes may be
subject to renotification to the Federal
Employment Agency (Bundesagentur
für Arbeit, BA) regarding the continued
employment of third-country nationals.
This implies that companies are asked to
submit corporate change-related documentation and stems from the fact that,
by law, the employment of a foreign (nonEU/-EEA) national is generally prohibited
until an individual work authorization
tied to a corporate entity has been issued
(section 4, paragraph 3 AufenthG). This
‘preventive ban for authorization option’
(Präventives Verbot mit Erlaubnisvorbe-

halt) provides German officials with a
great deal of discretion in the decision to
issue and reissue a work authorization,
taking into consideration unemployment rates and other economic factors in
Germany. During this process, the Federal
Employment Agency typically assesses
the eligibility of the employee and conducts a comparability check with German
nationals employed in a similar position
and region. Failure to notify the relevant
authorities on time could invalidate
current work authorizations and result
in a lengthy reauthorization process and
major disruption to business.
Consequences of failing to comply
Immigration noncompliance and related
consequences may arise in a surprising
number of ways following a restructuring
process. Disruption due to invalid work
authorizations is only one consequence
of negligence. Besides sanctions and
fines, violation of immigration laws could
further expose companies to long-term
consequences such as aggressive work
site compliance audits and prolonged
government case handling of future
applications. Depending on the extent
of the breach, failing to meet auditing
obligations that result in illegal employment may lead to both administrative as
well as criminal sanctions. In such cases,

administrative proceedings and fines
of up to €500,000 are common. Persistent breaches, on the other hand, could
be prosecuted as criminal offenses and
punished with prison sentences of up
to three years and accompanied by high
fines, entry into the national database,
loss of state subsidies and possibly deportation of employees if the employee loses
the right to stay in Germany.
Practical steps
So what should companies do to avoid
a breach in the first place? It is vital to
consider any immigration implications as
an integral part of the due diligence and
post-transactional integration process
for any corporate changes. This will help
identify the number of employees affected and the steps that should be taken
to comply with immigration requirements. It will also help to have the correct
documentation and inform the relevant
authorities in a timely manner in order
to obtain the required approvals. Finally,
HR policies and processes may need to be
implemented or adjusted to be fully compliant with current immigration rules. <–
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