
LLMMade in Germany

www.laborlaw-magazine.com No. 3 – December 5, 2016

In this issue 
European law –  Labor law and practice –  Labor law and legislation    

Labor law and contract law  – Labor law and outsourcing



Editorial/content

European law and labor law
3_ A new model for corporate 
governance?

European codetermination: 
increasing acceptance of a new form 
of corporate governance for many 
European legal systems
By Marc André Gimmy

European law
6_ A German success story

The European Company (SE): an 
alternative legal form with 
compelling options for employee 
codetermination on the board level
By Dr. Stefan Middendorf and Nina 
Remke

Labor law and practice
9_ Put stereotypes aside and take 
advantage of your works council

Codetermination: works councils in 
Germany
By Caroline Bitsch and Dr. Jens Jensen

Labor Law and legislation
12_ A draft law that does not conform 
with economic reality

The Equal Pay Act: equal pay for 
equal work
By Jörg Salzmann and Dr. Svenja Fries, 
LL.M.

Labor law and legislation
15_ Strengthening employees’ legal 
rights

Temporary work: new legislation in 
Germany
By Prof. Robert von Steinau-Steinrück

Labor law and contract law
17_ Flexible personnel planning, strictly 
regulated

Fixed-term employment contracts 
under German law: legal framework, 
advantages and golden rules
By Henrik Lüthge

Labor law and outsourcing
20_ Do what you can do best and 
outsource the rest

Dealing with a business transfer: 
taking a practical approach
By Pascal R. Kremp, LL.M. (Wake Forest)

Labor law
23_ Urban logistics

The on-demand economy: new kinds 
of solo freelancers
By Dr. Anja Mengel, LL.M. (Columbia)

25_ Strategic partners
27_ Advisory board 
28_ Cooperation partner
28_ Imprint

Labor Law Magazine: codetermination and new 
legislation

Dear Readers,

Codetermination is one of the topics we are 
focussing in this third edition of the Labor Law 
Magazine. Marc André Gimmy takes a look at the 
European perspective, Dr. Stefan Middendorf and 
Nina Remke examine the German legal context. And, 
finally, don`t miss out the article written by Caroline 
Bitsch and Dr. Jens Jessen who point out why works 
councils play an important role with regard to 
codetermination.

New legislation in the field of Labor law is our second 
main emphasis. Jörg Salzmann and Dr. Svenja Fries 
introduce you to the Equal Pay Act, Prof. Dr. Robert 
von Steinau-Steinrück explains everything you need 
to know regarding Temporary work. Enjoy reading!

Best regards,

Thomas Wegerich

Prof. Thomas Wegerich, 
Editor,  
Labor Law Magazine

wegerich@businesslaw-magazine.com
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A new model for corporate governance?
European codetermination: increasing acceptance of a new form of corporate governance for many European 
legal systems
By Marc André Gimmy

Theresa May, Prime Minister of 
the United Kingdom, created 
quite a stir when she vowed to 

put worker representatives on the boards 
of major companies. If she keeps her 
promise, the UK, despite having fiercely 
fought against codetermination on a 
European level, would join other coun-
tries in the European Union that will have 
workers represented on boards in the 
future. In fact, 19 out of 28 EU member 
states plus Norway (that is, 19 of 29 EU 
countries) have at least some provision 
for worker representation on company 
boards. The UK is, along with Belgium, 
Bulgaria, Cyprus, Estonia, Italy, Latvia, 
Lithuania, Malta and Romania, one of the 
few countries with no requirements for 
worker representation. In contrast, Ger-
many is well known for its widespread, 
well-established codetermination rules. 
A new court ruling, however, proclaims 
that the supervisory boards of German 
enterprises (Deutsche Börse AG accord-
ing to the Frankfurt District Court) might 
not be in compliance with EU law. These 
recent legal developments hold the 

potential to have a huge impact not only 
on German and European codetermina-
tion laws, but on the supervisory boards 
of international companies as well.

The German model

In general, codetermination encompasses 
the right of employees to participate in 
management decisions and reaches back 
to the time of the Weimar Republic. Not 
only does codetermination shape econom-
ic labor relations within the German social 
market economy, it is also widely accepted. 
Modern codetermination was first estab-
lished in the coal and steel industries in 
1951 with the Iron and Steel Codetermina-
tion Act, which affects enterprises in the 
iron and steel industries with more than 
1,000 employees. The laws were extended 
in 1972 and 1976 to include all large corpo-
rations, thus the German Codetermination 
Act today affects all corporations with 
more than 2,000 employees. The act sets 
the rule of parity, meaning there is equal 
representation of shareholders and em-
ployees on a supervisory board. Depending 

on the size of the supervisory board, two 
or three of the board’s members must be 
union representatives. The chairperson is 
elected by the shareholders and has the 
casting vote in the event of a tie.

In addition, the German One-Third Partici-
pation Act calls for having one-third of a 
supervisory board reserved for employee 
representatives. The One-Third Participa-
tion Act applies primarily to German 

19 out of 28 EU member states have at least some provision for worker representation. 
© Rawpixel/iStock/Thinkstock/Getty Images
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stock corporations and private limited 
liability companies with at least 500 but 
fewer than 2,001 employees.

Members of supervisory boards are voted 
in by the company’s employees. Both 
case law and scholarly debate share the 
opinion that the right to vote and to 
be elected is reserved for employees of 
German companies and their subsidiar-
ies. As a consequence, employees work-
ing in foreign countries do not count 
for purposes of determining the size of 
supervisory boards or respective thresh-
olds (that is, 2,000 employees for the 
German One-Third Participation Act). This 
procedure is justified with the Principle of 
Territoriality: German lawmakers cannot 
ensure that elections are held in foreign 
branches or subsidiaries. Keeping this 
in mind, some companies moved their 
administrative seats out of Germany to 
other EU member states in order to avoid 
the applicability of German codetermina-
tion laws.

German codetermination: Does it violate 
EU law?

The latest topics addressed by the Euro-
pean Court of Justice (ECJ) and various 
German courts have, however, heavily 
rocked the fundaments of German code-
termination laws, and the findings from 

these cases may evoke a paradigm shift. 
It looks as if the ECJ is deciding on the 
territorial and personal reach of German 
codetermination laws. The main question 
here is whether the different treatment 
of employees working in Germany or 
other EU Member States complies with 
EU law. The Frankfurt District Court 
decided that employees at subsidiaries of 
the German parent company who work 
in other EU Member States have to be 
considered for determining the applicable 
threshold and organizing the supervisory 
board. As a result of this finding, the 
composition of the supervisory board of 
Deutsche Börse AG would not be in com-
pliance with EU law. The Higher Regional 
Court of Frankfurt am Main decided to 
stay proceedings in this matter until the 
ECJ had decided on a different case, this 
one being held at the Berlin Court of 
Appeal. This specific case deals with the 
composition of the supervisory board of 
TUI AG. The question here is whether the 
limitation on active and passive participa-
tion to workers employed in Germany is 
in conflict with EU Law. The applicants 
see a violation of EU law in terms of 
discrimination on grounds of nationality 
(Article 18 of the Treaty on the Function-
ing of the European Union [TFEU]) and 
in terms of a restriction on the freedom 
of movement for workers (Article 45 of 
the TFEU). The Berlin Court of Appeal 

deemed such a violation possible and 
referred the case to the ECJ (Article 267 of 
the TFEU) for a preliminary ruling. So far, 
the European Commission has submit-
ted written observations in which the 
Commission has agreed with the appli-
cant insofar as it considers the rules for 
German codetermination as contrary to 
EU law. Current decisions already intensi-
fied public discussion, and a rise in status 
proceedings on the accurate composition 
of supervisory boards may follow. The 
court ruling in this case will probably be 
completed no sooner than 2017 and can-
not be predicted. While the ECJ deliber-
ates on the matter and has not reached 
a decision, companies should carefully 
prepare themselves to answer questions 
that may arise from employees as well as 
to take any necessary action should the 
ECJ rule in favor of the applicants.

The main challenge in this development 
is establishing a way to take into account 
the relevant EU law while developing 
practice-oriented, feasible solutions for 
the German codetermination law. Two 
of the most prominent possible changes 
refer to the active and passive voting 
right and the composition of supervisory 
boards. One problem that may arise from 
the latter is the difficulty assessing the 
correct number of employees for the 
specific thresholds. Requiring a com-

pany to assess the appropriate number 
of employees should, however, prove 
feasible even if the workers are located in 
different EU countries. The more severe 
problems are connected to the active and 
passive voting right: The voting proce-
dures for the German Codetermination 
Act and One-Third Participation Act are 
highly complex. Establishing election 
committees that publish a register of 
voters who can be elected in a secret 
election at polling stations is just one 
set of requirements among many that 
have to be considered. Implementing this 
procedure in foreign (EU) countries might 
prove nearly impossible, and overseeing 
these elections may be unfeasible. Costs 
for such complex procedures for elections 
held in Germany are already substan-
tial. Elections held in all other countries 
would increase such costs significantly. 
Furthermore, companies have to adapt 
their rules to comply with specific quotas 
such as the women’s quota in Germany. 
In general, the voting process (nominat-
ing candidates, publishing the register of 
votes, voting itself) has to be uniform or 
at least comparable throughout Europe. 
To grant active and passive voting rights 
to employees working in other European 
countries or worldwide, German law-
makers need to radically simplify the vot-
ing procedures by, for example, allowing 
digital voting processes and estab-
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lishing specific rules for international 
enterprises.

What does this all mean?

Such developments provide a good rea-
son to take a closer look at codetermina-
tions systems in other major European 
countries to help assess whether or not a 
change in corporate structure should be 
considered.

UK

No common structure for employee 
representation exists in the UK. In many 
workplaces, employee representation 
does not exist at all. Regulations imple-
menting the EU directive on information 
and consultation have not changed this. 
Employees can be represented by trade 
unions, which can now legally compel an 
employer to deal with them if they have 
sufficient support. Relationships between 
union representatives and employers are 
often antagonistic and not collaborative. 
Collective bargaining resulting from the 
statutory recognition procedure cov-
ers only negotiations on pay and hours 
although a union and employer can 
agree to include additional matters. Most 
nonunion workplaces have no employee 
representation.

Over the summer of 2016, the UK prime 
minster said she would consult on plans 
to give workers and consumers represen-
tation on company boards. Recently, she 
indicated she would seek to encourage 
rather than mandate workers’ represen-
tation, so this is likely to be a voluntary 
rather than compulsory process for 
employers.

Austria

Codetermination in Austria entitles the 
works council to send works council 
members into the supervisory board so 
that one-third of the appointed members 
are employee representatives. This ap-
plies to all stock corporations and mainly 
companies with limited liability having a 
compulsory or even voluntary supervisory 
board. Members may not be unionists. 
According to the Principle of Territorial-
ity, employees working outside Austria 
generally do not have be considered, 
which can, in particular, have an influence 
on the top level of a company. This may, 
however, change following decisions on 
the pending ECJ cases.

Netherlands

Codetermination in the Netherlands 
consists of a two-part system. First, the 
Dutch works council is entitled to be  

consulted on the appointment (and  
dismissal) of company board members, 
although the appointing (or dismissing) 
body may ignore the works council’s 
advice. Second, the works council has an 
enhanced right of recommendation with 
regard to one-third of the members of 
the supervisory board in a company with 
a statutory or voluntarily two-tier board 
status. If the supervisory board has objec-
tions to the candidate, it must discuss 
these objections before requesting the 
Netherlands Enterprise Court to uphold 
the objections.

France

Codetermination does not exist in most 
French companies. Pursuant to a recent 
law from 2013, it did, however, become 
mandatory to establish employee rep-
resentation on the board of directors or 
on the supervisory board of large limited 
liability companies and limited stock 

companies. In 2015, this obligation was 
extended to companies or groups with 
more than 1,000 employees in France 
(previously 5,000) or 5,000 employees 
worldwide (previously 10,000). Con-
sequently, companies with 12 or fewer 
board members must have at least one 
member who represents employees and 
two members if there are more than 12 
board members.

Conclusions

Acceptance of codetermination as a form 
of corporate governance seems to be 
growing among many European legal 
systems, and it may be strengthened by 
the ECJ. Increasingly, avoidance of code-
termination requires an assessment of 
the business opportunities and burdens 
presented by codetermination as well as, 
of course, careful legal analysis of the op-
tions within the European Union. <–

Marc André Gimmy 
Rechtsanwalt, Fachanwalt für Arbeitsrecht, Partner 
Taylor Wessing, Munich

m.gimmy@taylorwessing.com

www.taylorwessing.com
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A German success story
The European Company (SE): an alternative legal form with compelling options for employee codetermina-
tion on the board level
By Dr. Stefan Middendorf and Nina Remke

In 2004, the European Company, 
Societas Europaea (SE), was added to 
the canon of legal forms available to 

companies in Germany. After several years 
in hibernation, the SE was then discov-
ered by a number of companies such as 
Allianz, Porsche and BASF. The SE not only 
served as a solution for very specific situa-
tions such as the merger of RAS Italia and 
Allianz, but also as a chance to optimize 
employee codetermination on the board 
level. If the SE today is widely regarded as 
a success story in Germany – and in  
Germany only – it’s because the SE has 
been chosen by a large and still growing 
number of medium-sized and family-
owned companies. The main driver for 
establishing an SE for these companies 
 is often the aspect of employee codeter 
mination on the board level.

Codetermination in Germany

Stated in a very simplified manner, com-
panies in Germany, among other entities, 
organized in the legal form of a stock 
corporation or limited liability company 

face the issue of corporate codetermina-
tion if they regularly have more than 
500 or 2,000 employees, respectively. 
A stock corporation or limited liability 

company with more than 500 employees 
in Germany has to establish a super-
visory board that consists of one-third 
employee representatives (Section 1 of 

the One-Third Participation Act [Drittel-
beteiligungsgesetz]). In a company with 
more than 2,000 employees (groupwide) 
in Germany, a supervisory board needs to 
be constituted that consists of an equal 
number of employee and employer repre-
sentatives (Section 1 of the Codetermina-
tion Act [Mitbestimmungsgesetz, MitbG]).

It is disputed whether or not workers 
employed abroad have to be considered 
when determining the threshold for cor-
porate codetermination. According to the 
majority view, only employees employed 
in Germany are considered. In contrast, 
the Frankfurt District Court (February 16, 
2015; reference No. 3/16 O 1/14) ruled that 
workers employed abroad have to be con-
sidered. This judgement is not, however, 
legally binding. A submission proceed-
ing (C-566/15) at the European Court of 
Justice (ECJ) is pending on the question 
of whether or not European fundamental 
rights require including employees of EU 
foreign companies in determining the 
codetermination threshold.

The SE has been chosen by a large number of medium-sized and family-owned companies.
© Rawpixel/iStock/Thinkstock/Getty Images
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To summarize, corporate codetermination 
has significant consequences for compa-
nies: Codetermination provides for rights 
to extended information and control as 
well as sets out mandatory formal provi-
sions. In practice, breaches of confiden-
tiality are not uncommon. Moreover, 
should a supervisory board have an equal 
number of employee and employer repre-
sentatives, management is determined by 
the supervisory board – that is, employees 
have a say on the appointment and com-
pensation of management. Lastly, two 
members of the supervisory board have 
to be external union representatives.

Codetermination in an SE

For an SE, however, the German rules 
mentioned above do not generally apply 
to codetermination on the board level. 
The SE does not have any original system 
of corporate codetermination. Instead, 
employee participation in an SE is primar-
ily negotiated between the management 
of the company planning to become an 
SE and employee representatives.

The outcome of these negotiations may 
have an impact on the composition of the 
supervisory board, especially in terms of 
the number of employee representatives 
as well as on the board’s internal rules 
and on the decision not to establish any 

employee codetermination on the board 
level. The parties to the negotiations are 
generally free to decrease the level of 
employee codetermination or even to 
forego such codetermination. Should no 
corporate codetermination have existed 
in one of the companies establishing the 
SE, employees have no means to enforce 
codetermination on the board level. As a 
consequence, an SE here may be estab-
lished free of company codetermination 
without the employee agreement – and 
this may also last into the future.

Should no agreement be reached, cor-
porate codetermination will, to put it in 
a nutshell, only exist insofar and to the 
extent that such codetermination was in 
place in one of the companies establish-
ing the SE before the incorporation of the 
SE. Depending on the approach selected 
for establishing the SE, a certain quorum 
on the number of employees covered by 
the codetermination system must be 
established.

Options to design employee codetermi-
nation on the board level

One notable advantage of the SE is that 
once it has been established, there is 
generally no obligation to create a co-
determined supervisory board should the 
regular number of employees increase 

above the threshold of more than 500 
or 2,000 employees, respectively. The SE 
becomes “immune” to employee code-
termination, therefore this legal form is 
especially attractive for companies with 
fewer than 500 employees.

For companies already subject to code-
termination in terms of having one-third 
employee representation on the super-
visory board, the SE is also an interest-
ing option should such companies plan 
further growth – either organically or 
through acquisitions – and risk reaching 
the threshold of regularly having more 
than 2,000 employees. Those companies 
still have the chance to avoid the obli-
gation to establish a supervisory board 
with an equal number of employee and 
employer representatives.

But even if equal codetermination ap-
plies, the SE form may be highly attrac-
tive: Depending on the specifics of the 
company, companies unable to “escape” 
equal codetermination still have the 
chance work with their employees to 
find tailor-made solutions for corporate 
codetermination:

One aspect of significant relevance is 
the option to reduce the number of 
supervisory board members, for example 
from 20 to 12 members. Administrative 

optimization might also be of interest: 
For instance, alternative procedures for 
the election process concerning em-
ployee representatives for the supervisory 
board may be agreed on to simplify this 
complex and very costly exercise. In ad-
dition, it is possible to agree on having 
foreign employee representatives on the 
supervisory board instead of trade union 
representatives.

Further reasons for setting up an SE

Corporate codetermination is not the only 
trigger for establishing an SE. Companies 
need to handle increasing globalization 
and the SE may be a good solution. As a 
legal form, the SE highlights the com-
pany’s image as an international, modern 
enterprise and thereby shapes public 
perception of the company. Furthermore, 
the SE makes acquisitions in other EU 
countries easier because the acquirer is 
not a German company but a European 
company or European group. The SE of-
fers the possibility of transferring its seat 
to other EU countries while preserving 
its legal identity. No other legal form in 
Germany grants such an opportunity.

In addition, the SE creates financing pos-
sibilities for German stock corporations 
that do not entail any loss of power for 
the entrepreneur. This is because an 
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SE may be constituted according to the 
monistic model instead of a dualistic 
model consisting of a supervisory board 
and a management board. As chairperson 
of the board of directors, the entrepre-
neur may then combine the manage-
ment and supervisory functions within 
his or her own person.

Procedure for establishing an SE

Establishment of an SE may be ac-
complished by various means. The law 
provides for the cross-border merger of 
at least two stock corporations, establish-
ment of a holding SE by companies from 
at least two different EU Member States, 
the establishment of a subsidiary SE by 
companies of two different EU Member 
States, the transformation of a stock 
corporation existing in one of the EU 
Member States if such a stock corpora-
tion has had a subsidiary for at least two 
years under the laws of a different EU 
Member State.

A further way to establish an SE that is 
quite frequently used in practice is estab-
lishing an SE as a shelf company. In this 
approach, an SE is also available for the 
merger of a company that does not fulfill 
the prerequisites for a transformation 
into an SE. It has to be noted, however, 
that not all questions concerning code-

termination matters have been answered 
yet when it comes to shelf companies.

Whatever approach is taken to estab-
lish an SE, a negotiation process with 
the company’s employees needs to be 
conducted in the course of establish-
ing the SE. In this process, employees 
are temporarily represented by a special 
negotiating body (SNB) established solely 
for the purpose of these negotiations. The 
negotiating partner is the management 
of the company or companies establish-
ing the SE.

The negotiating parties are supposed 
to negotiate employee participation in 
the SE, a process addressing two main 
topics: corporate codetermination and 
the employees’ right to information and 
consultation in cross-border matters. The 
right to information and consultation 
is usually accomplished by an SE works 
council, which is similar to a European 
works council. It does not have the power 
to block decisions made by the employer, 
and, in fact, it solely has rights to informa-
tion and consultation.

The SNB is free to decide not to com-
mence negotiations or to terminate 
commenced negotiations. The company 
management is not allowed to make 
such decisions. It is also sufficient if the 

time period for the negotiations, gener- 
ally limited to six months, elapses with-
out any outcome.

Members of the SNB are determined for 
employees of the companies participat-
ing in the establishment of the SE or 
employees of subsidiaries and establish-
ments affected by the incorporation of 
the SE who are employed in any of the EU 
Member States. The German members 
of the SNB are elected by the existing 
works councils; if no works council exists, 
a primary election is held. As a general 
rule regarding German members of the 
SNB, the relevant trade union has to be 
involved in the process. <–

Dr. Stefan Middendorf 
Rechtsanwalt, Fachanwalt für Arbeitsrecht, Partner,  
Head of Employment and Benefits 
KPMG Rechtsanwaltsgesellschaft mbH, Düsseldorf

smiddendorf@kpmg-law.com

Nina Remke 
Rechtsanwältin, Manager of Employment and Benefits 
KPMG Rechtsanwaltsgesellschaft mbH, Düsseldorf

nremke@kpmg-law.com

www.kpmg-law.de
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Put stereotypes aside and take advantage of your works council
The works agreements – a tool also for employers
By Caroline Bitsch and Dr. Jens Jensen

Besides mandatory laws, Germany 
has basically three sources of law 
concerning employment terms: 

First, and most obvious, is the employ-
ment contract. This falls under employ-
ment law or individual law as an employ-
ment contract concerns the relationship 
between an employer and an individual 
employee. Collective bargaining agree-
ments, which are agreements between 
a union and a single employer or, more 
commonly, an employers’ association, lie 
at the other end of the spectrum. Both 
unions and employers’ associations act 
on behalf of their respective members – 
that is, employees and employers of a cer-
tain industry, respectively. A third source 
of employment terms, one that is at 
least as important as collective bargain-
ing agreements, is the works agreement. 
This type of agreement is made between 
an employer and the works council.

The beauty of a works agreement lies in 
the fact that it automatically binds the 
entire workforce (with the notable excep-
tion of board members and the most 
senior of managers) even though the em-

ployer only has a single contract partner, 
the works council. Of course negotiations 
with a works council are usually tougher 
than negotiations with a single employee, 
but what would a company prefer more: 
having just a single contract partner or 
hundreds of them including the notori-
ous few who are not willing to agree with 
their employer on anything?

The power of a works agreement

Data protection is a perfect example illus-
trating the power of a works agreement: 
Under German law, employers are not 
allowed to use any personal data without 
the employee’s consent unless the data 
is absolutely necessary for the ongoing 
execution of the employment relation-
ship as is the case with payroll-relevant 
data. What do you do, however, if you 
want your employees to agree to the use 
of their personal data for talent manage-
ment purposes? Approaching each staff 
member and explaining data protection 
laws, the idea behind a career develop-
ment database and why it would make 
sense to participate in the program is a 

daunting task. If, however, the company 
manages to convince the works council 
to agree to the program and to the use 
of personal data in the form of a works 

agreement, obtaining consent from an 
individual employee on the use of his or 
her personal data is no longer an issue.

An employee must obtain the works council’s consent.
© ismagilov/iStock/Thinkstock/Getty Images
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The law in action

Statutory laws and Federal Labor Court 
(Bundesarbeitsgericht, BAG) case law pro-
vide a comprehensive framework for the 
coexistence of these three sources of law. 
Broadly speaking, room for works council 
codetermination rights – and thus for 
works agreements – is only found at the 
business level when there are no applica-
ble collective bargaining agreements or 
where collective bargaining agreements 
leave room for works agreements (open-
ing clauses).

But what about the relationship between 
a works agreement and the employment 
contract?

By command of law, works agreements 
apply directly to the employer on the 
one side and individual members of the 
workforce on the other, thus further 
implementation is unnecessary. Works 
agreements also have a binding effect. 
This means an employee must obtain the 
works council’s consent to waive entitle-
ments rooted within a works agreement.

But what happens if the same aspect 
of employment is governed by both an 
employment contract and a works agree-
ment? Until recently, the answer to this 
question was quite clear: The employee 

was entitled to the more favorable term, 
regardless of whether the employment 
contract or the works agreement would 
prevail. An exception would apply only 
in the rare case that the employment 
contract explicitly foresaw that a works 
agreement would prevail over the terms 
in an employment contract.

BAG is heading in a new direction

In recent rulings, the First Senate of BAG 
has shifted away from this “favorability 
principle” and returned to the doctrine 
of the “replacement principle,” which the 
Grand Senate of BAG only relinquished 
with its famous, far-reaching ruling on 
November 7, 1989. At the core of the 
replacement principle lies the conviction 
that labor law, due to its nature, consti-
tutes a higher legal source in the hier-
archy of norms and would have already 
beaten the employment contract, which 
constitutes a lower legal source.

The First Senate had to reach into its bag 
of tricks quite a bit in order to not clash 
with the Grand Senate’s ruling. When it, 
though, it did this quite cleverly: Open-
ing clauses in employment contracts, 
especially older ones, are rare birds, so the 
Senate held in its ruling on March 5, 2013, 
that standard contract terms necessar-
ily have a collective element as these 

terms frequently appear in employment 
contracts. As a result, aspects governed 
by standard contract clauses are, in the 
view of the First Senate, implicitly open to 
replacement by a works agreement. This 
reasoning makes it irrelevant whether 
or not an employment contract contains 
language that collective agreements 
would prevail over the terms of the 
contract.

In a later ruling dated February 17, 2015, 
the First Senate took yet another ap-
proach: From the fact that the works 
council was informally (!) involved in 
a framework agreement between an 
employer and employee, the First Senate 
concluded that the employment terms in 
the agreement could obviously – from the 
employee’s perspective – be replaced by a 
works agreement.

Subsequently, the Third Senate of BAG 
also jumped on the bandwagon and  
held that both commitments to the  
entire workforce and company practices 
can be replaced by a works agreement 
(see the rulings dated March 3, 2015, and  
February 2, 2016). In one of its latest 
rulings dated July 19, 2016, however, the 
Third Senate failed to confirm that stand-
ard employment terms can be replaced 
by a works agreement to the disadvan-
tage of the employee. That the Senate did 

not apply the new case law might have to 
do with the fact that the case dealt with 
company pension claims, which are heav-
ily protected under German law.

A small question remains as to whether 
or not all standard employment terms 
can be validly replaced by works agree-
ments. Still, in contrast to the legal 
situation that was in place for almost a 
quarter of a century until the First Sen-
ate issued a ruling on March 5, 2013, the 
chances have never been that good here 
in Germany that employment terms or 
company practices could be replaced with 
works agreements with future effect.

Within this context, it is important to 
note that works agreements not only 
can be concluded on matters that statu-
tory law have declared subject to works 
council’s codetermination. Section 88 
of the Works Constitution Act (Betriebs-
verfassungsgesetz, BetrVG) also allows 
voluntary works agreements on matters 
not subject to mandatory codetermina-
tion. For example, it is permissible to 
agree with the works council on a works 
agreement that stipulates not only how 
a performance bonus is to be distributed 
among employees (by means of bonus 
criteria and the definition of on-target 
performance), but also who is entitled 
to such a bonus. The latter does not 
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belong to the catalogue of mandatory 
codetermination matters as prescribed 
by Section 87 of BetrVG.

To conclude: a recommendation

Codetermination by a works council 
does, of course, limit decision-making 
to a certain extent. But as this article 
demonstrates, the existence of a works 
council also brings into play attractive 
strategic instruments to define or alter 
employment conditions for the work-
force as a whole. For this reason, our 
recommendation is to take advantage 
of your works council! <–

Caroline Bitsch 
Attorney, Partner 
JUSTEM Rechtsanwälte, Frankfurt am Main

c.bitsch@justem.de

Dr. Jens Jensen 
Attorney, Specialist Attorney for Labor Law, Partner 
JUSTEM Rechtsanwälte, Frankfurt am Main

j.jensen@justem.de

www.justem.de
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A draft law that does not conform with economic reality
The Equal Pay Act: equal pay for equal work
By Jörg Salzmann and Dr. Svenja Fries, LL.M.

The principle of equal pay for 
equal work is already firmly 
enshrined in German law, but 

information provided by the Federal 
Statistical Office (Statisches Bundesamt) 
indicates that women nonetheless still 
earn considerably less than men. Ac-
cording to the Statistical Office, the gap 
in earnings between men and women 
totals 21 percent. To eliminate this sup-
posed unequal treatment, the German 
government has now presented an initial 
draft law on equal pay for interminis-
terial discussion. The draft law will be 
submitted to the Federal Cabinet (Bun-
deskabinett) for a decision as early as in 
December 2016, with the aim of enacting 
the law in the summer of 2017 so that 
it can enter into force on July 1, 2017.

Content of the draft law

Individual claim for information in enter-
prises with 200 or more employees

For counteracting pay discrimination, the 
draft law initially obliges requiring enter-
prises with 200 or more employees 

The principle of equal pay for equal work is already firmly enshrined in German law.
© BrianAJackson/iStock/Thinkstock/Getty Images
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to state their positions on the subjects of 
promoting women and ensuring equal 
pay. For the time being, there will be no 
change for enterprises with fewer than 
200 employees. According to the draft 
law, individual employees will have an 
individual claim for information in enter-
prises with 200 or more employees. Such 
a claim includes the right of all employ-
ees to obtain information on the compo-
sition of their particular earning level  
and the criteria used for its calculation  
as well as to being informed about  
the average earnings of at least five  
colleagues of the opposite sex working  
in the same position.

Different regulations apply in companies 
bound by collective bargaining agree-
ments where a works council exists. 
In these companies, employees must 
first contact the works council, which 
will then assert the claim for informa-
tion with the employer on behalf of the 
employees. If the information provided 
reveals that the earnings amount nega-
tively deviates from colleagues’ earnings, 
the employee concerned will have a claim 
for compensation and adjustment for the 
future. Exceptions to this principle may 
apply if the pay level is determined by  
the applicable collective bargaining 
agreement.

Review procedure for companies with 
more than 500 employees

Companies with more than 500 employ-
ees are additionally subject to a review 
procedure every five years. This process 
requires them to provide information on 
the pay level and working hours of their 
female and male employees as well as to 
fight discrimination and document any 
progress in this regard.

Furthermore, the works council is obliged 
to work toward ensuring equal pay for 
women and men in the enterprise. To 
facilitate compliance with this obligation, 
the employer is called on to report on 
this topic in regular workforce meetings 
where results from the review proce-
dure are to be presented. In addition, the 
workforce is to be provided with general 
access to the relevant information. The 
works council will also be entitled to 
request that the employer review the 
classification of employees in any cases 
where there is objective indication that 
the Equal Pay Act has been violated. If  
it turns out that discrimination has  
occurred, the works council will be en-
titled to request that the discrimination 
stop. The employer is also required to take  
responsibility for eliminating any proven 
pay discrimination in cooperation with 
employees and the works council.

Comment

The General Equal Treatment Act (Allge-
meines Gleichbehandlungsgesetz, AGG) 
in its current form already expressly 
stipulates that both sexes must be 
treated equally, including in terms of 
equal pay. This means that gender-based 
discrimination against a person is given if, 
on grounds of gender, a person is treated 
less favorably than another person in 
a comparable situation. In the event of 
such a violation, the person discrimi-
nated against may, in particular, request 
removal of the impairment and compen-
sation for any damage incurred. Accord-
ing to rulings issued by the Federal Labor 
Court (Bundesarbeitsgericht, BAG), this 
can, especially in cases of pay discrimi-
nation, also include a claim for “upward 
adjustment”.

This legal position is, however, consid-
ered to be unsatisfactory. This is due to 
the current situation with regard to the 
burden of proof that results in employees 
having to first provide evidence of at least 
indications of discrimination. This hurdle 
must first be cleared before the employer 
is obliged to prove that no discrimination 
has occurred. In this respect, an objection 
has been raised that employees have no 
insight into their employer’s pay policy 
and thus have neither proof nor an indi-

cation of higher remuneration payments 
having been made to any colleagues. The 
draft law, which grants employees a claim 
for information on the average monthly 
remuneration of a comparative group, in-
tends to remedy this situation. By having 
this information, employees are now sup-
posed to be able to prove discrimination 
and get a basis on which they can claim 
subsequent payment and an upward ad-
justment in their remuneration. The draft 
law is thus intended to provide employ-
ees with a means of obtaining transpar-
ency. Routine checks by the enterprises 
and their obligation to provide informa-
tion on the results of such checks are also 
intended to contribute to transparency.

Works council access right to lists on 
gross wages and salaries already exists

It’s not readily apparent from the draft 
law why the existing rights of the works 
council are insufficient. According to 
Section 80 (2), Sentence 2 of the Works 
Constitution Act (Betriebsverfassungsge-
setz, BetrVG), works councils are already 
entitled to request inspection of the 
lists of gross wages and salaries and to 
demand corrections. This means the draft 
law would provide added value only with 
respect to enterprises with no works 
councils. Enterprises with no works coun-
cils are, however, primarily smaller 
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enterprises to which the draft law does 
not apply.

Nonconsideration of individual remu-
neration biographies

Furthermore, it is questionable whether 
the 21 percent pay gap between men and 
women claimed by the Federal Statistical 
Office actually reflects gender discrimi-
nation. A study performed by the Ger-
man Institute for Economic Research 
(Institut der deutschen Wirtschaft) during 
the review period from 2009 to 2013 has 
already proven that the overall economic 
pay gap in Germany totaled only 3.8 per-
cent. This is one of the lowest values in 
the European Union. The differing figures 
are primarily due to the fact that the 
Federal Statistical Office ignored factors 
such as business sector and enterprise 
size in its survey. The German Institute for 
Economic Research, however, factored  
in that women are especially under- 
represented in high-pay sectors and 
primarily work at smaller enterprises. 
Furthermore, a good three-quarters of 
the positions in the lower-paid sectors of 
education, human health and social work 
are held by women. On the other hand, 
fewer than three in ten positions are held 
by women in the more highly paid manu-
facturing sector. Moreover, women are 
less likely to hold managerial positions, 

work part-time more often than men, and 
have less professional experience due to 
maternal and parental leave.

Increased reporting and documentation 
obligations

The draft law only insufficiently considers 
the reporting and documentation obliga-
tions it places on enterprises, obligations 
that create an excessive bureaucratic bur-
den for companies. The law does not even 
consider the data protection require-
ments relating to the collection, process-
ing and use of the relevant data.

Lack of flexibility

The draft law assumes that the positions 
and activities of individual employees 
are generally comparable. Due to the 
diversity in remuneration biographies, 
however, it is questionable whether com-
parability can be defined by law. Just one 
thought in this respect: How, for example, 
will a statutory definition be able to fac-
tor in a proven higher or lower workload, 
amount of overtime, special commitment 
within the company, labor-market supply 
and demand or negotiation skills during 
the recruitment process? The question of 
comparability is likely to keep the courts 
busy.

Conclusion

The draft law does not reflect economic 
reality. Entrepreneurial freedom and the 
principle of contractual freedom are 
being restricted. Bureaucratic costs and 
workload are increasing for enterprises. 
The working atmosphere may suffer, and 
resentment among colleagues and mis-
trust toward the employer may arise.

If enterprises still wish to reward out-
standing performance of individual 
employees, they will have to very carefully 
justify their decisions in the future in 
order to prevent being compelled to grant 
such benefits to allegedly comparable 
employees as well. <–

Jörg Salzmann 
Rechtsanwalt, Associate 
Mayer Brown LLP, Frankfurt am Main

jsalzmann@mayerbrown.com

www.mayerbrown.com

Dr. Svenja Fries, LL.M. 
Rechtsanwältin, Associate 
Mayer Brown LLP, Frankfurt am Main

sfries@mayerbrown.com
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Strengthening employees’ legal rights
Temporary work: new legislation in Germany
By Prof. Robert von Steinau-Steinrück

On October 21, 2016, the German 
Parliament (Bundestag) passed 
a draft law reforming the Ger-

man Temporary Employment Act (Arbeit-
nehmerüberlassungsgesetz, AÜG). The 
legislative amendment will take effect  
on April 1, 2017, and will strengthen em- 
ployees’ legal rights. In anticipation of this 
upcoming change, the following provides 
an overview of temporary work in  
Germany.

Legal position

Temporary work is when an employer 
temporarily provides an employee a posi-
tion to work for a third party on the basis 
of a contractual agreement, in most cases 
as a different undertaking. No contractual 
relationship is entered into between the 
employee and the company doing the hir-
ing, known as the hirer.

The statutory basis for temporary work 
is AÜG. Pursuant to Section 1 I 1 of AÜG, 
companies who provide temporary work 
services on a commercial basis require 
a permit from the Federal Employment 

Agency (Bundesagentur für Arbeit, BA). In 
terms of the obligation to obtain a permit 
and applicability of the Act, it is irrelevant 
whether the temporary workers are com-
mercially provided by a temping agency 
or whether, for example, the temporary 
work only exists between different 
companies in a group. Section 1 III of AÜG 
does, however, contain certain restrictions 
on how to apply the statutory rules to 
purely internal temporary work put into 
place to avoid having to reduce the work-
force, occasional temporary work and 
deploying workers to foreign-based joint 
ventures on the basis of an international 
agreement. To a large extent, however, 
the Act does not permit temporary work 
in an undertaking from the construction 
industry (Section 1b of AÜG).

To create a temporary work relation-
ship, the temping agency and the hirer 
enter into an agreement concerning 
the provision of temporary workers. The 
agreement obliges the agency to provide 
employees for the operational needs of 
the hirer, who normally pays a specific 
hourly rate for the provision of the em-

ployees. The employees’ wages continue 
to be paid by the agency, however. As a 
consequence of this arrangement, these 
employees are integrated into the busi-
ness of the hirer and are fully subject to 
the hirer’s instructions. Any behavior that 
breaches duties can, however, only be dis-
ciplined by the agency, as it is the actual 
employer. As a result of the reform, the 
Act now stipulates that an employee is 
only permitted to work for the same hirer 

over a period not to exceed 18 consecutive 
months. Hire times prior to AÜG entering 
into force will be excluded, therefore, the 
maximum hire term will first be exceed-
ed on October 1, 2018. If the employee 
repeatedly works for the same hirer, the 
hire periods will be added together if 
the interruption is no longer than three 
months. Only collective agreements may 
deviate from the maximum hire term.

According to Section 613, sentence 3 
of the German Civil Code (Bürgerliches 
Gesetzbuch, BGB), the right to the em-
ployee’s work is, in cases of doubt, not 
transferrable. As a result, temporary work 
always requires the employee’s consent. 
This is why commercial temping agencies 
use the temporary work agreement form 
of employment contract right from the 
on-set when entering a work agreement 
with their employees. This makes it clear 
that the subject matter of the contract is 
temporary work. A temporary work rela-
tionship where no agreement between 
the hirer and employee exists as well as 
an employment relationship between a 
temping agency and employee are 

The reform of the AÜG will strengthen the 
legal rights of temporary workers

© Wavebreakmedia Ltd/iStock/Thinkstock/Getty Images
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both subject to the same termination 
protection as any other employment 
relationship.

Equal pay and equal treatment principle

To avoid having temporary work used to 
purposely bypass the provisions of collec-
tive agreements, the temping agency is, 
according to Section 8 I 1 of AÜG (new ver-
sion), obliged to grant temporary workers 
the same essential working conditions. 
This means they have to offer the same 
pay that comparable employees in the 
hirer’s core workforce receive. If the (tem-
porary) work agreement stipulates oth-
erwise, the provision about pay is invalid 
(Section 9, No. 2 of AÜG [old version] and 
Section 9, No. 2 of AÜG [new version]). 
Exceptions are only allowed through 
binding collective agreements that apply 
to the temping agency. The legislative 
amendment now stipulates that employ-
ees are entitled to equal pay after nine 
months. Mandatory equal pay will start 
to apply on January 1, 2018, because hire 
times prior to enactment of the law are 
not taken into account. Deviation from 
equal pay after nine months is only possi-
ble through collective agreements, which 
can specify that equal pay applies after 15 
months at the latest. In this case, howev-
er, a process to gradually increase wages 
to the levels of permanent employees 

must be put in place with a period of six 
weeks (Section 8 IV of AÜG [new version]).

To make it unattractive to outsource the 
core workforce to a temping agency and 
then subsequently hired employees back, 
Section 8 III of AÜG (new version) further 
stipulates that employees who, in the 
last six months before being deployed to 
the hirer, left their employment with the 
same undertaking or left the same group 
will, without exception, receive the same 
pay as the core workforce.

To provide the same working conditions, 
equivalent access to the business’ com-
mon facilities and services, for example,  
to childcare, transportation and the cafe- 
teria, must be granted (Section 13b of 
AÜG). In addition, compliance with all 
employee-protection regulations must be 
fully ensured for the temporary worker 
as well. If jobs become available in the 
hiring com-pany, the hiring company 
must, pursuant to Section 13a of AÜG, not 
only inform its own employees about the 
vacant positions, but its temporary work-
ers as well.

Collective agreements and minimum 
wage for temporary work

As a consequence of Section 9, No. 2 of 
AÜG (old version), which allowed for 

deviations in collective agreements, 
numerous collective agreements stipulat-
ing lower wages for temporary workers 
have been made in the temporary work 
sector. The primary employer associations 
in the temporary work sector, Bundesver-
band der Personaldienstleister (BAP) and 
Interessenverband Deutscher Zeitarbe-
itsunternehmen e.V. (iGZ), lobbied for 
the Federal Ministry of Labor and Social 
Affairs (Bundesministerium für Arbeit und 
Soziales, BMAS) to adopt a statutory in-
strument pursuant to Section 3a of AÜG, 
which, since January 1, 2012, has provided 
for a general binding minimum wage in 
the temporary work sector. This applies to 
all temporary workers, regardless of the 
branch in which they work. Since January 
1, 2015, a general minimum wage of €8.50 
per hour generally applies to employees 
in Germany; from 2017 onward, the mini-
mum wage will be €8.84 per hour. The 
statutory basis for the general minimum 
wage is the Minimum Wage Act (Gesetz 
zur Regelung eines allgemeinen Mindest-
lohns, MiLoG). Pursuant to Section 24 I of 
MiLoG, deviating regulations in a collec-

tive wage agreement involving represent-
ative parties to collective bargaining and 
deviating statutory instruments will take 
precedence over the minimum wage until 
December 31, 2017. But on January 1, 2017, 
deviating regulations must provide for 
pay of no less than the minimum wage, 
which may reach €8.84 per hour by then.

Practical guidance

Provision of temporary workers without 
official work permits invalidates the 
agreement on provision of temporary 
workers and results in the temporary 
work agreement becoming null and void. 
To protect employees in these cases, Sec-
tion 10 I 1 of AÜG, deems that an employ-
ment relationship between the hirer and 
the employee exists. The same applies if 
the maximum hire term of 18 months is 
exceeded. According to Section 9 I, No. 1 
of AÜG (new version), the employee does, 
however, have the right to object. If she 
or he makes use of the right to object, the 
employment relationship between the 
employee and the agency will persist. <–

Prof. Robert von Steinau-Steinrück,  
Rechtsanwalt, Fachanwalt für Arbeitsrecht,  
Partner in the area of Employment,  
Luther Rechtsanwaltsgesellschaft mbH, Berlin

robert.steinrueck@luther-lawfirm.com
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Flexible personnel planning, strictly regulated
Fixed-term employment contracts under German law: legal framework, advantages and golden rules
By Henrik Lüthge

Fixed-term employment contracts 
are popular in Germany. Employ-
ers use them for flexible person-

nel planning, as extended probationary 
periods and frequently – especially in 
an international context – to comply 
with internal headcount policies as 
well. But there are various restrictions 
to consider and some golden rules 
employers have to bear in mind.

Legal framework

The traditional understanding of the 
German lawmaker assumes that a 
permanent employment contract forms 
the standard basis of an employment 
relationship. Because such employment 
relationships are, in most cases, protected 
by the German Dismissal Protection Act 
(Kündigungsschutzgesetz, KSchG) follow-
ing a “waiting period” of six months of 
employment, employees have a high level 
of protection and future security. Pro- 
tected employment relationships can only 
be unilaterally terminated by the employ-
er if this is “socially justified” by the KSchG. 
Without such justification, employees 

are entitled to permanent employment, 
which means the employer needs the em-
ployee’s consent to end the employment 
contract. And it goes without saying that 
employees will only give their consent to 
mutually terminate the employment rela-
tionship if the employer offers significant 
severance compensation.

If employers wish to use alternative 
concepts that deviate from the rather 

inflexible permanent employment model, 
they are usually heavily restricted. These 
restrictions not only apply, for instance, 
to the use of agency workers, but also, 
and in particular, to the use of fixed-term 
employment contracts.

The legal framework for fixed-term em-
ployment contracts is set by the German 
Part-Time and Fixed-Term Employment 
Act (Teilzeit- und Befristungsgesetz, TzBfG). 

As its title indicates, this act has two 
subjects: part-time work and fixed-term 
work. Regarding fixed-term work, the act 
differentiates between fixed-term em-
ployment contracts with a “valid reason” 
(mit Sachgrund) and contracts without 
such a “valid reason” (ohne Sachgrund). 
Fixed-term employment contracts with 
“valid reasons” are, for instance, contracts 
that are entered into to hire employees 
as temporary replacements for others on 
parental leave or to cover increased work-
loads during a special temporary project. 
In practice, however, most fixed-term 
employment contracts are not based on 
“valid reasons” in the meaning of the 
TzBfG.

Advantages

Fixed-term employment contracts are 
certainly less attractive for employees 
and make it more difficult for the human 
resources department to recruit them, 
but they have huge advantages for  
employer:

Fixed-term employment contracts are popular in Germany.
© BernardaSv/iStock/Thinkstock/Getty Images

17 – Labor law and contract law – LLM – No. 3 – December 5, 2016

–>



• Fixed-term employment contracts just 
expire and therefore do not require 
any severance compensation to termi-
nate them.

• Fixed-term employment contracts 
allow employers to test employees for 
more than the short six-month wait-
ing period – for example, employers 
can offer employment contracts with 
fixed terms of nine to 12 months to 
test employees before they are offered 
protected permanent employment 
contracts.

• Fixed-term employment contracts 
often do not have to be considered for 
headcount purposes under company 
policies and therefore provide much 
more flexibility for personnel planning 
(which is why these contracts are of-
ten seen in international companies).

Golden rules

This article focuses on fixed-term em-
ployment contracts without valid reasons 
in the meaning of the TzBfG (sachgrund-
lose Befristung) and outlines the follow-
ing golden rules:

No. 1. Fixed-term employment contracts 
must be executed in writing.

According to Section 14, paragraph 4 of 
the TzBfG, fixed-term employment con-
tracts must be executed in writing in the 
meaning of Section 126 of the German 
Civil Code (Bürgerliches Gesetzbuch). This 
requires signatures in ink by both parties. 
E-mails, PDF copies, scanned signatures, 
electronic signatures and the like are not 
sufficient. If the employer violates the 
written-form requirement, the employ-
ment contract itself will remain effective, 
however the provisions concerning auto-
matic expiration after the fixed term has 
lapsed will be null and void. This means 
the fixed-term employment contract 
changes into a permanent employment 
contract.

No. 2. Fixed-term employment contracts 
must be executed before the employee 
commences work.

In accordance with case law of the high-
est instance, fixed-term contracts must, 
in general, be executed – that is, signed 
in writing by both parties (see above) – 
before the employee commences work. 
For instance, the agreement on the fixed-
term would generally be null and void if 
the employee commenced work on the 
first of a month and the parties agreed 
on the contract one week later.

No. 3. There may be no previous employ-
ment.

According to Section 14, paragraph 2, 
sentence 2 of the TzBfG, the fixed term of 
employment contracts will also be null 
and void if the employee has been previ-
ously employed by the employer (“pro-
hibition on previous employment”). This 
literally means that the employer may 
not agree on effective fixed terms if the 
employee has been employed at any time 
in the past no matter how long ago – 
for example, in a student job 15 years 
ago. This rule has been criticized over the 
years and, as a consequence, been speci-
fied by case law. Two decisions handed 
down by the Federal German Labor Court 
(Bundesarbeitsgericht, BAG) are essential 
in this regard:

First, a 2005 decision determined that the 
prohibition on previous employment does 
not apply to trainees (Auszubildende) in 
the meaning of the German Vocational 
Training Act (Berufsbildungsgesetz); that 
is, it is permissible to enter into effective 
fixed-term employment contracts if the 
employee has been previously employed 
as a trainee. The same applies to appren-
tices (Praktikanten), provided they have 
not, however, been employed within the 
context of “normal” employment rela-

tionships – for example, as “cheap” office 
clerks or helpers.

Second, a 2011 decision determined that 
the prohibition on previous employment 
only applies to previous employment 
within the last three years before the 
fixed-term contract commences. In other 
words, an employer can agree on fixed 
terms if the employee has not been em-
ployed with the company during the last 
three years before the new fixed-term 
employment contract commences. But: 
It is not clear whether the 2011 decision 
will remain in effect because not all 
appeal courts follow that decision, and, 
meanwhile, a local employment court 
has asked the German Constitutional 
Court (Bundesverfassungsgericht, BVerfG) 
whether BAG’s 2011 decision is in line with 
the German constitution. In light of this, 
cautious employers will not execute any 
fixed-term employment contracts with 
any former employees, even if they have 
not been employed during the last three 
years, until BVerfG has rendered its deci-
sion.

No. 4. The fixed term does not exceed a 
total of two years.

According to Section 14, paragraph 2, sen-
tence 1 of the TzBfG, fixed-term employ-
ment contracts may not be concluded 
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for a term in excess of two years. Longer 
terms will not be valid.

No. 5. No more than three contract exten-
sions are allowed within the two-year 
term.

Section 14, paragraph 2, sentence 1 of the 
TzBfG stipulates that fixed-term employ-
ment contracts may only be extended 
three times within the overall two-year 
term. For instance, it is possible to agree 
on an initial six-month term and to 
extend it three times for an additional 
six months (that is, two years total). It is 
not, however, enforceable to agree on an 
additional fourth extension, even if the 
two-year maximum period has not been 
reached. Here is one example to illustrate 
this: If a contract has been drawn up 
for an initial term of three months and 
extended three times by three months 
(for a total of one year), it is not possible 
to agree on a fourth extension.

No. 6. Any extension must be concluded 
before the previous term expires.

According to case law of the highest 
instance, any extension must generally 
be concluded before the previous term 
expires. For example, if the agreed term 
expires on June 30, the subsequent con-
tract must be agreed on June 30 or before 

that date. It is not possible to extend an 
already-expired contract.

No. 7. No additional agreements may be 
made as part of a contract extension.

In accordance with case law of the high-
est instance, changes to other terms and 
conditions are not permitted as part of 
a contract extension. If other terms and 
conditions were changed – for example, 
different salary, different working hours 
and so on – this is no longer considered 
a valid extension. This means employers 
are well advised to agree on any contract 
amendments either before or after the 
extension of the contract’s term.

For the sake of completeness: Fixed-
term employment contracts with a valid 
reason (Befristung mit Sachgrund) in 
the meaning of the TzBfG – for example, 
contracts for temporary parental leave re-
placements or temporary project work – 
are also subject to rule No. 1 above. There 
are also other restrictions regarding valid-
reason fixed-term employment contracts 
that we may cover in a later article.

Consequences of breaking the golden 
rules

As mentioned above, violation of the 
golden rules will usually invoke the  

establishment of a permanent and 
protected (!) employment relationship 
that can often only be terminated with 
severance compensation. For this reason, 
compliance with the golden rules is of 
utmost importance.

Violating any of the golden rules will, 
however, only become relevant if the 
employee takes legal action and files a 
claim of permanent employment at the 
competent labor court (Entfristungs-
klage). The employee must do so within 
three weeks after the agreed end date 
of the contract or, if the parties continue 
the employment relationship beyond the 
agreed end date, within three weeks of 
the employer’s written declaration on the 
basis of which the employer informs the 
employee that the employment relation-
ship has ended because of the agreed 
fixed term.

If the employee ceases work after the 
agreed end date and does not bring legal 

action within the three-week period, the 
TzBfG protects the employer and assumes 
there has been an effective agreement on 
the fixed term, even if one of the above 
golden rules has been violated. For that 
reason, risks are often not realized in 
practice, but employees do sue for rights 
to permanent employment every day, and 
they see high rates of success.

Summary

The TzBfG leaves certain room for flexible 
personnel planning. But, as shown, the 
entire area of fixed-term employment 
contracts is strictly regulated under Ger-
man law. Human resources departments 
are well advised to strictly observe the 
golden rules to avoid unpleasant and 
costly surprises. <–

Henrik Lüthge 
Rechtsanwalt, Fachanwalt für Arbeitsrecht, Partner 
Beiten Burkhardt Rechtsanwaltsgesellschaft mbH, Düsseldorf

henrik.luethge@bblaw.com

www.bblaw.com
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Do what you can do best and outsource the rest
Dealing with a business transfer: taking a practical approach
By Pascal R. Kremp, LL.M. (Wake Forest)

Many companies focus on their 
core businesses and reduce 
costs by outsourcing certain 

noncore functions. The main idea is this: 
Do what you can do best and outsource 
the rest. Still, however, a lot of mistakes 
are made within the context of trans-
ferring a business (Betriebsübergang). 
The spirit and purpose of Section 613a 
of the German Civil Code (Bürgerliches 
Gesetzbuch, BGB), which mainly imple-
ments EU law, is to maintain the em-
ployee’s current social status and to grant 
comprehensive employee protection 
should a going concern be transferred.

Consequences of a business transfer

Consequences of a business transfer 
include, in particular:

• Automatic transfer and continuation 
of all employment relationships as-
signed to the relevant economic entity 
to the transferee (including collective 
agreements, years of service and the 
like).

• Restrictions on changing terms and 
conditions (no change to collective 
agreements to the detriment of the 
employees within one year after 
the date of transfer unless they are 
replaced by collective agreements 
with the transferee; harmonization of 
employment terms only under limited 
circumstances).

• Information and consultation obli-
gations with respect to the works 
council. (Highly relevant: notification 
of employees about the transfer of 
business and their right to object. 
Insufficient notification does not trig-
ger the one-month objection period, 
meaning that employees can claim 
an employment relationship to the 
transferor even years after the initial 
outsourcing.)

• Dismissal protection (regarding 
dismissals on the grounds that a 
business transfer has taken place. The 
prohibition provision is not, however, 
applicable to dismissals that are The employee’s current social status has to be maintained.

© Fanatic Studio/iStock/Thinkstock/Getty Images
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factually justifiable regardless of the 
business transfer.)

Depending on the situation, the parties 
may want to trigger a transfer of busi-
ness on purpose so the employment rela-
tionships of the transferor are transferred 
to the transferee. But there may also 
be situations where the parties do not 
intend a business transfer. This can be the 
case, for example, because the transferee 
usually charges the additional employee 
costs back to the transferor. In addition, 
the transferor may want to retain the 
know-how of the employees.

Requirements for a business transfer

A transfer of business requires the legal 
transfer or merger of a business or a 
part of a business to another legal entity. 
The transferring business (or part of a 
business) needs to be an economic entity 
at the transferor that retains its iden-
tity, meaning an organized grouping of 
resources with the objective of pursuing 
an economic activity. Usually, this requires 
that the economic entity is, for example, 
reflected on an organizational chart 
(for example, a department or an entire 
business unit). Picking a limited number 
of selected employees from different 
departments does usually not trigger a 
transfer of business.

Whether or not a transfer of business 
applies is to be determined by an overall 
assessment of seven criteria established 
by the European Court of Justice (ECJ). 
Those are the:

• Type of business

• Transfer of tangible assets such as 
buildings and moveable property

• Value of intangible assets at the time 
of the transfer

• Takeover of the majority of employees

• Transfer of customers

• Degree of similarity between the 
activities carried on before and after 
the transfer

• Period, if any, for which those activi-
ties were suspended

How to avoid a business transfer

While there is no clear line when a trans-
fer of business applies or not, in general 
a business transfer can be avoided by 
ensuring that as many of the above- 
mentioned criteria as possible do not 
apply.

There are different approaches to avoid-
ing a transfer of business.

One is to ensure the scope of the busi-
ness does not make it qualify as an  
economic entity. For this reason, the  
company should review the business  
in question in terms of the above- 
mentioned criteria before undertaking 
any outsourcing measures.

The type of business should, in particular, 
be determined with regard to whether 
the economic activity of the relevant 
business depends mainly on the equip-
ment or the know-how or qualifications 
of its employees.

If the activity is largely influenced by tan-
gible assets (for example, production ma-
chines), the primary equipment should 
not be taken over. In these cases, the 
whole of the primary items of equipment 
constitutes the economic identity. As a re-
sult, individually selected items of equip-
ment usually do not initiate a transfer of 
business. This can also be the case with 
an entire product line. If, however, all or 
most of the primary equipment is actu-
ally taken over, it is possible that a trans-
fer of business could be initiated even 
if the parties did not intend to transfer 
any personnel; for example, the transfer 
of catering facilities at a public hospital. 

Nevertheless, employees can then claim 
employment with the transferee.

If the economic activity of the business 
mainly depends on its personnel, a dif-
ferentiation must be made between how 
many and which of the employees are to 
be assumed. The percentage of employ-
ees who can be assumed varies with 
regard to how essential know-how is for 
the individual economic activity. In the 
case of a cleaner business or a security 
business, for example, a transfer of busi-
ness may be triggered if at least 75% of all 
employees are assumed. The percentage 
varies significantly with respect to key 
employees. If a majority of key employees 
are assumed, a transfer of business can 
be presumed even if the overall percent-
age of employees who are assumed is 
comparatively rather small (for example, 
if the head chef of a restaurant is  
assumed).

In many cases, it may be advisable to 
reorganize the business prior to an out-
sourcing to purposefully avoid or trigger 
a transfer of business.

Another approach relates to the structure 
of the business after the outsourcing.

If the primary assets or a significant por-
tion of personnel is taken over, consid-
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eration can be made about integrating 
the employees in the existing businesses 
in such a way that the original functional 
entity does not in itself continue. This can 
be the case if employees are transferred 
into different departments.

The ECJ has, however, limited the pos-
sibility of avoiding a transfer of business 
by reorganizing employees differently 
after a transfer, as demonstrated by the 
Klarenberg case in 2009. If all employees 
of a department are assumed and then 
integrated into different departments at 
the transferee but they still continue to 
work together (known as a “functional 
link”), a transfer of business would never-
theless apply.

This needs to be taken into account and 
can make avoiding a business transfer in 
individual cases rather difficult.

Conclusion

The key to successfully implementing 
outsourcing measures is comprehensive, 
proactive preparation. If consideration of 
a business transfer is made early enough, 
the company can structure its business 
in such a way as to purposefully avoid or 
trigger a transfer of business. This avoids 
expensive surprises after the transfer. <–

Pascal R. Kremp LL.M. (Wake Forest) 
Rechtsanwalt, Partner, Fachanwalt für Arbeitsrecht 
DLA Piper UK LLP, Munich

pascal.kremp@dlapiper.com

www.dlapiper.com
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Urban logistics
The on-demand economy: new kinds of solo freelancers
By Dr. Anja Mengel, LL.M. (Columbia)

The internet economy has started 
to move into areas that previ-
ously seemed insulated from the 

rapid and lasting changes brought about 
by digitization. It has done this by virtue 
of offering rather small margins, requir-
ing a lot of human resources and being 
rooted deeply in very local conditions. But 
the success of companies and, in fact, sys-
tems of business, such as Uber, Delivery 
and ZipJet or, in Germany, of Taxi App, 
Foodora and Book a Tiger, has shown in 
recent years that digitization of such tra-
ditional local services as transport (taxis), 
food delivery and even cleaning services 
broadens and changes markets quickly.

As with other areas of the internet 
economy, freelancers play an integral 
role in the operations of many of these 
new players in the so-called “on-demand” 
economy. They usually act as the “driver” 
or “rider” who is the physical link between 
the actual service or good ordered on the 
one hand and the customer on the other. 
Market success for these new players 
seems to lie mainly in just providing that 
previously missing link (for local clean-

ers or small or up-scale restaurants not 
offering their own delivery service) or the 
link provided by traditional (nondigital) 
means (cab call over a phone or tradi-
tional cab or car services). This means 
these new players are, in fact, specialists 
in linking existing service providers or 
producers with customers and do not 
differ that much from traditional logistics 
specialists. The distinction is, of course, 
that the on-demand economy, in particu-

lar in the food sector, requires a very fast 
and flexible logistics operation, often car-
ried out on bicycle or scooter rather than 
in a car. In addition, the comparatively low 
margins make this field of “local” or “ur-
ban” logistics rather attractive for small 
transport operations or solo freelancers. 
This is why a lot of the players in the on-
demand economy have set up business 
models relying heavily or exclusively on 
solo freelancers constituting the “physi-

cal” link between the providers of goods 
and services (restaurants, supermarkets, 
cleaners) and customers.

Legal hurdles

In Germany’s strictly regulated human 
resources environment and labor market, 
there are, however, very significant down-
sides, too, if freelancing is not properly set 
up and carried out: German authorities 
regularly review and inspect all busi-
nesses located in Germany for the correct 
application of freelancing rule and will 
impose heavy retroactive liabilities and 
fines on businesses where freelancers are, 
in fact, treated as dependent employees 
and, as a result, entitled to employee 
social security benefits. At least in lower-
income ranges, the rule of thumb is 
that the additional payments for “failed 
freelancing” can easily total about 70% 
to 100% of the original fees paid and will 
usually have to be made retroactively for 
four years. This is notwithstanding any 
potential personal civil-law and criminal-
law liabilities incurred by management.

Freelancers play an integral role in the so-called “on-demand” economy.
© bee32/iStock/Thinkstock/Getty Images
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This means the business models of the 
on-demand economy, models that heavily 
rely on solo freelancers, need to be care-
fully reviewed. In this respect, companies 
have to expect the authorities and courts 
in Germany will apply traditional models 
and criteria to make a legal distinction 
between dependent employment and 
freelancing. As the companies themselves 
use rather traditional human services 
that do not require specific qualifications 
or competencies (transport by bicycle or 
scooter) and they are often rather strict 
in managing shifts and monitoring the 
drivers and riders, application of these 
traditional criteria frequently cannot 
be seriously disputed. For example, it is 
essential under German law that the 
freelancer is not obliged to work set 
hours on a daily, weekly or monthly basis 
but is, at the outset, free to determine 
the amount and timing assigned to the 
project. This creates one of the main 
problems for on-demand companies as 
they strive to acquire a customer base by 
offering available, reliable service. They 
are, as a result, usually forced to require 
drivers and riders to commit themselves 
to a certain shift or timeframe as well as 
to a certain local or regional area where 
they will take all incoming orders. Leaving 
the drivers or riders the option to refuse 
to take a certain order or “leave” the shift 
early would jeopardize the availability 

and reliability of the service and is, as a 
result, not practical or practiced.

In addition, the freelancer must provide 
the equipment required to carry out the 
tasks of his or her job. While the riders 
and drivers in the on-demand economy 
are usually required to use their private 
bicycles or scooters (or cars) as well 
as smartphone, they usually are also 
required to use special company-owned 
software or apps to communicate with 
the organization. In practice, the software 
is instrumental and indispensable for 
placing the incoming orders with the rid-
ers and drivers in the closest proximity to 
the location of the order and for monitor-
ing the execution of the order. This is a 
difficult issue as the German authorities 
and courts traditionally consider the 
“integration” of a freelancer into the “op-
eration” of the business to be a decisive 
criterion in considering the freelancer a 
“must-be employee.” In other words, this 
may be a situation where freelancing is 
simply made impossible by the required 
“integration” into the daily organization 
of the company or to execute the services 
at all.

Lastly, on-demand companies impose 
a fixed table of remuneration for riders 
and drivers due to the low margins of 
most of these businesses. In practice, this 

table is nonnegotiable and is set in the 
range of the statutory minimum hourly 
wage or lower. This does not comply with 
requirement for a freelancer to both face 
“entrepreneurial risks” and enjoy “entre-
preneurial chances,” which includes hav-
ing the power to negotiate his or her own 
remuneration.

Outlook

There are many more criteria under  
German law that distinguish freelancers 
and employees. Most of the require-
ments for a proper freelancing situation 
are impossible or very hard to fulfill with 
the typical current setup involving “solo 
riders” that most on-demand players use. 
Some, therefore, have from the outset 
devised or at least altered their model 
to only retain employees as drivers and 
riders, incorporating the additional costs 
for social security and wage tax into their 
business models. There may still be an al-
ternative to creating a proper freelancing-

based urban logistics profession. It will, 
however, require a different and truly new 
setup that no one has dared to imple-
ment yet. <–

Dr. Anja Mengel, LL.M. (Columbia) 
Rechtsanwältin, Fachanwältin für Arbeitsrecht, Partner 
Altenburg, Berlin
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www.altenburg.net
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