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Labor Law Magazine: New section: In-house Top 5
Dear Readers,
In this issue of the Labor Law Magazine, we are
launching a new section called “In-house Top 5”. In
this section, we’ll regularly feature leading labor law
lawyers who will share their five most relevant topics
with you. Dr. Frank Kohls, Senior Counsel and Head of
Legal Department at IBM Switzerland, will kick us off.

By Dr. Thilo Mahnhold and Janine Weber

	By Dr. Martin Trayer, LL.M. and

There is an increasing demand for flexibility
regarding work models the German job market. This
leads to a considerable need for external personnel,
carries a number of legal risks for employers. Dr.
Hagen Köckeritz has put together the details for you.

Frank Racky, LL.M., MPA

Travel time as billable working time? In stark contrast
to previous decisions, the Federal Labor Court
answered this question with a simple “yes,” sending
shock waves to employers across Germany. Dr.
Thomas Barthel and Dr. Roman Parafianowicz have
analyzed the decision, and have some practical
advice on how to handle the new legal situation.
Enjoy the read!
Sincerely yours,

Thomas Wegerich
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In a nutshell: Everything leading labor lawyers need to have in mind

I

n our new In-house Top 5 section in the Labor Law
Magazine, we will be presenting all the important
and practice-oriented topics that are high on the
agenda of leading labor lawyers in Germany and abroad.
Since 2015, the core statement of this magazine has
been: “From lawyers for companies.” In implementing
this journalistic claim, it is helpful for all parties involved
if external consultants actually know which questions
move the client in-house. With the In-house Top 5, we
would like to contribute further to improving transparency in the German legal market in the future, on both
the demand and supply side, with companies, law firms,
auditing firms and service providers. In-house Top 5
supplements the practice-oriented reporting introduced
in the Labor Law Magazine four years ago. And because
time is a factor (and of course, time is money), we have
tried to make our reporting as succinct as possible.

Dr. Frank Kohls,
Senior Counsel, Head of Legal Department IBM
Switzerland, Lead Labor Lawyer IBM Europe,
IBM Law Department, Europe (DACH), IBM
Switzerland Ltd., Zürich
frank.kohls1@ch.ibm.com
www.ch.ibm.com

The new In-house Top 5 column is launched in this issue
by Dr. Frank Kohls, Head of Legal Department IBM
Switzerland, Lead Labor Lawyer IBM Europe
1. Always act as a trusted advisor!
2. Any legal advice has to take the business environment into consideration. Pure formal legal advice
that is not linked to the business’s needs has limited
value. You have to understand your client’s needs.
3. Always concentrate on what you want to achieve in
the end. Legal techniques and regulations are
instruments to achieve your goal; they are not the
goal itself. You should be focused on the result, not on
the way to get there.
4. Working in an international company requires the
willingness to understand cultural and legal differences between the environments in various countries. Try to free yourself from your own country-specific understanding: the issues to solve are often the
same, but the techniques needed to solve them
might be different.
5. Share knowledge with your internal clients, whether
you are in-country or in an international position. This
results in a better understanding of the challenges to
be overcome.

© c12/iStock/Thinkstock/Getty Images

From practice for practice: Dr. Frank Kohls, Head of Legal Department IBM Switzerland,
Lead Labor Lawyer IBM Europe
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Trust, but Verify
The roar of thunder: Timekeeping according to the ECJ
By Dr. Thilo Mahnhold and Janine Weber

I

t has been suspiciously quiet at the
European Court of Justice (ECJ). As a
Result, the roar of thunder from the
ECJ’s decision of March 14, 2019 (File:
C-55/18) on timekeeping has caused rare
excitement among HR and compliance
managers in Germany. Although it is easy
enough to understand the core statement of the court, namely that EU
member states must obligate employers
to “introduce an objective, reliable and
accessible system to measure the daily
working time of employees,” it nevertheless raises big questions regarding the
practical impact on working time
compliance in daily business.
The ECJ judgment – Objective, reliable
and accessible working time records
How it all began: A Spanish trade union
sought a judgment by lodging a class
action suit against Deutsche Bank SAE,
obligating the latter to introduce a
system for registering daily working time
and not merely overtime. Previously, the
Spanish case law had been assuming
that, as in the German statutory law, –>

The decision on compliance should also be an incentive to review how employment law risks are handled — for example, those related to
the General Equal Treatment Act — and to launch preventive measures such as training, etc.
© mixmagic/iStock/Getty Images Plus
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only overtime had to be recorded. The
Spanish National Court (Audiencia
Nacional), who was handling the litigation, then turned to the ECJ by requesting
a reference for a preliminary ruling.
The ECJ first consulted article 31 section 2
of the Charter of Fundamental Rights of
the European Union, according to which,
each employee has a right to a limitation
of his or her maximum working time. This
fundamental right is defined more closely
in the Directive 2003/88, also known as
the European Working Time Directive. In
light of that directive as well as of articles
4 and 11 of the Framework Directive of the
European Union, which are intended to
encourage improvements in the safety
and health of workers at work (89/391/
EEC), it follows from articles 3, 5 and 6 of
the Working Time Directive that in the
interest of protecting the health of
employees, member states and employers have a duty to create an objective,
reliable and accessible system for
measuring daily working time. This
concerns the entire span of daily working
time, and thus not only overtime.
The considerations of the ECJ are laden
with statements that give rise to speculations about the future of the timekeeping
system: The ECJ states that the Member
States will still have leeway in defining

the specific terms for implementing such
a system, particularly its form, and “if
necessary, [they may take] into account
the peculiarities of the specific area of
work” and the “singularities of certain
businesses, namely their size.” However, in
another context, the ECJ then emphasizes
that witness testimony alone is not an
effective form of evidence, therefore a
system resulting in objective and reliable
data sets accessible to the supervisory
agencies would be required.

sary administrative efforts were to be
bypassed in Germany, a country
already fraught with bureaucracy.
However, a complete record of
working time is obligatory on Sundays
and public holidays, as in these cases
work is considered to go beyond the
regular daily working time. The
minority opinion, which will see itself
strengthened by the ECJ ruling,
demanded a complete record of
working time even prior to the ECJ’s
decision, as this was the only way to
determine when the overtime limit
had been reached and whether
appropriate adjustment periods were
observed.

Where do we come from?
But would the currently applicable
German law meet the requirements of
the ECJ? Hardly! Although the obligation
to record working time is already part of
German law, the extent of such obligations still falls short of the requirements
set by the ECJ:
•

Section 16 paragraph 2 of the Working
Time Act merely obligates the
employer to record working time hat
goes beyond the regular working day
(overtime). Despite the clear wording,
and long before the ECJ issued its
decision, a dispute arose as to exactly
which times should be recorded. The
prevailing opinion adheres to the
wording of the act and only demands
a record of overtime hours. Unneces-

•

In order to guarantee and monitor
compliance with the minimum wage
restriction that has been in force in
Germany since 2015, section 17 of the
Minimum Wage Act obligates employers to record the start, end and
duration of daily working hours and to
keep these records for at least two
years. The scope of the record is thus
moving in the direction of the ECJ
requirements. The catch: Section 17 of
the Minimum Wage Act only applies
to certain employee groups and
branches of industry so as to prevent
a burden of bureaucracy on all
employment relationships. The law

covers marginally employed persons
as well as employees who are active in
one of the sectors mentioned in
section 2a of the Act to Combat
Clandestine Employment. But section
1 of the Minimum Wage Documentation Duty Ordinance also provides
exceptions for these employees, such
that, the obligation to record working
time does not apply to employees
with a sustained gross pay exceeding
€2,958, nor does it apply to those who
earn a sustained gross monthly pay
exceeding €2,000 if the employer can
prove he or she has paid this monthly
sum for the last full 12 months.
•

Finally, according to currently appli
cable law, the works council is also
entitled to information on the basis of
section 80 paragraph 2 of the Works
Constitution Act, which refers to
notification regarding working time
that exceeds the regular working time
specified under section 3 of the
Working Time Act, as well as the
beginning and end of the regular
working time, and any instances that
exceed or fall short of the regular
weekly working time (BAG, resolution
of May 6, 2003: 1 ABR 13/02). This
entitlement to information was established because according to section
80 paragraphs 1 and 2 of the Works –>
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Constitution Act, one of the works
council’s tasks is to supervise the
implementation of valid laws benefitting employees. This also includes
monitoring the implementation of
the Working Time Act. The right to
information is also enforced when the
employer does not record the actual
working hours of employees. The
German Federal Labor Court has not
expressly clarified whether this goes
hand-in-hand with the works council’s
right of initiative to introduce control
systems. In an earlier decision (1 ABR
97/88), it was assumed that such a
right of initiative did not exist, since
the employer only had to provide the
works council with the information he
or she had at his or her disposal.
However, the works council could not
demand that the employer prepare
the relevant documents and purchase
the necessary equipment. On the
other hand, the current decision of
the Federal Labor Court of May 6, 2018
points in a different direction. Accordingly, the employer must now provide
the relevant information, even if he or
she does not wish to record the
employee’s working hours. This could
lead to the employer being forced to
set up control systems. How the ECJ
ruling will affect this remains to be
seen.

Altogether, this shows that in some areas
the current regulations do not meet the
requirements of the ECJ and to some
extent require adjustment.
What now?
As already mentioned, the decision
contains an unequivocal mandate for
German lawmakers to obligate employers
to record the start and end of the
working time of employees. This means

>>

The right to information is
also enforced if the employer
does not record the actual
working hours of employees.

<<

section 16 paragraph 2 of the Working
Time Act must be revised. Considering
the ECJ requirement of creating objective,
reliable and accessible systems, this will
essentially boil down to IT-based solutions. However, the ECJ leaves the
member states leeway concerning the
mode of transposition. In the end, only
patience will reveal the outcome of the
legislative process. It will be interesting to

observe whether employers will be given
control opportunities in compliance with
the GDPR and the amended BDSG; after
all, a “reliable” system requires reliable
data capable of being monitored. The
discussion surrounding mobile work and
working time on the honor system, as
envisioned with Work 4.0, will most likely
gain a new facet. It also remains to be
seen whether other types of work aside
from those engaged in by executive
employees should be exempt from the
obligation to keep records due to the
special nature of the work. The Working
Time Directive offers a basis for such
exceptions in article 17.
Irrespective of this, employers are unlikely
to be obligated to begin introducing
comprehensive, blanket timekeeping
systems in anticipation of the law. Such
an obligation would only apply in the
event that section 16 paragraph 2 of the
Working Time Act is deemed capable of
interpretation. In contrast to Spanish law,
the wording of section 16 paragraph 2 of
the Working Time Act, according to which
only overtime must be recorded, hardly
offers scope for such an interpretation in
conformity with European law, even if
isolated voices in the literature are now
demanding a complete record of working
time.

What remains is the question of whether
the all-encompassing obligation to record
working time acquires direct validity on
the basis of article 31 section 2 of the EU
Charter of Fundamental Rights. The
question referred to by the Spanish court
did not seem to provide the ECJ any
impetus to clarify this aspect of the
matter. But the decision of the ECJ on
vacation entitlement (C-684/16) could
point the way forward here. In this
decision, the ECJ derived from article 31
section 2 of the EU Charter of Fundamental Rights employees’ entitlement to paid
annual vacation. Does this ultimately
mean German employers have an
obligation to record all working hours?
Non-compliance should not carry any
consequences. A fine pursuant to section
22 of the Working Time Act is only
imposed for breach of recording obligations within the meaning of section 16
paragraph 2 of the Working Time Act. In
cases of violations of record-keeping
obligation going beyond this stipulation,
there is no legal basis for the imposition
of a fine. However, a legal basis for the
imposition of a fine would be necessary
pursuant to article 103 section 2 of the
European Constitutional Law and section
3 of the Administrative Offences Act.
Ultimately, it cannot be ruled out that the
–>
courts may make adjustments in
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other, much less evident areas. One example is the court rulings on the burden of
substantiation and proof in litigation
regarding overtime pay. Although the
German Federal Labor Court has balanced
out the burden of substantiation to the
benefit of employees in more recent
decisions, the ruling by the ECJ may
provide further reason to accommodate
employees if working time is not systematically recorded. The decision of the
Federal Labor Court of December 21, 2016
(5 AZR 262/16) already points in this
direction. A dispute concerning overtime
pay can become an unexpectedly
significant problem if there are weak
points in how overtime is handled.
What is to be done?
One thing is certain: It gets serious for
employers when the issue is working
time. Ultimately, this working time is
sticky not only in the realm of law, but
also in the realm of compensation.
Employers are well-advised to:
• take even greater care that overtime is
at least recorded pursuant to section
16 paragraph 2 of the Working Time
Act. In this respect, it cannot be ruled
out that audits in frequency, supervisory agencies could increase even if
lawmakers have not yet taken action.

•

•

This is also a precautionary measure
to steer clear ofovertime litigation;
draft clauses in employment contracts
concerning normal weekly working
time and overtime compensation as
well as exclusionary periods, precluding any unnecessary motivation for
overtime litigation; and
review internal rules and practices,
works agreements, etc. to see if action
needs to be taken.

The last point in particular will likely lead
to intense discussions with either
employees or works councils. If working
time must be comprehensively recorded,
there is no way around the question of
whether a “creative break” to go surf the
Internet, the classic smoker’s break, sports
talk on Monday morning, business travel
or simply a passing thought about a
work-related problem while sitting on the
couch at night has to be counted and
recorded. All in all, it is recommended to
establish clear rules regarding what is
and is not to be recorded and when work
may not be performed in such a way as to
warrant resting periods.The more mobile
and flexible work becomes, the greater
the need for regulation will be. If employers want to protect themselves against
unsupervised working time violations
forced on them by employees, working

time policies will likely be the instrument
of choice.
Finally, the decision of the ECJ is further
evidence in practice, often it is not
enough to rely, on mere compliance with
the rules, at least in the case of employment law rules based on European law. By
demanding reliable systems to monitor
working time, the ECJ adds a new piece to
the puzzle that is employment law
compliance. Until now, the road map was
section 12 of the General Equal Treatment
Act, which obligates employers to execute
preventive measures to protect employees against the disadvantages outlined in
the act. This is a logical application of
that principle. The decision to ensure
compliance should also be an incentive

•

to review how employment law risks
are handled, including those on the
General Equal Treatment Act, and to
launch preventive measures, such as
training, etc. <–

Dr. Thilo Mahnhold,
Rechtsanwalt, Partner, Fachanwalt für Arbeitsrecht,
JUSTEM Rechtsanwälte, Frankfurt am Main
t.mahnhold@justem.de
Janine Weber,
Rechtsanwältin, Associate, 
JUSTEM Rechtsanwälte,
Frankfurt am Main
j.weber@justem.de

www.justem.de
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Changing the rules
Payment obligation for travel time: German Federal Labor Court introduces a new framework-Court
By Dr. Thomas Barthel and Dr. Roman Parafianowicz
Introduction
For a long time, the courts’ answer as to
when travel time must be treated as paid
working time had been that travel time
within the agreed upon, normal working
hours generally must be remunerated,
while specific arrangements in employment contracts or collective agreements
were allowed. However, in instances
where the working hours that were
agreed upon were exceeded, the answer
to the question was precisely the opposite: namely that the employer is not
under anygeneral obligation to remunerate for travel time if there is no specific
contractual agreement in place. In such
cases, the course of action, described in
section 612(1) of the German Civil Code
(Bürgerliches Gesetzbuch, BGB), would
apply. In its decision of September 3, 1997
(5 AZR 428/96), the German Federal Labor
Court (Bundesarbeitsgericht, BAG)
declared there was no general legal rule
stipulating that travel time outside of
regular working hours must be remunerated. What mattered was what was
usually expected in such circumstances.

As far as the German law on maximum
working hours is concerned, this determining factor was defined by applying
the Beanspruchungstheorie, demand
theory which was originally developed
through case law as a way of answering
whether travel time , in view of the
provisions regarding statutory maximum
working hours, qualifies as working time
within the definition of the German
Working Hours Act (Arbeitszeitgesetz,
ArbZG). Specifically, this theory required
ascertaining whether the travel itself was
as demanding and exhausting as the
work normally performed by the employee.
Practical examples: Vague statements
In cases where employees were expected,
for instance, to drive a motor vehicle
upon instruction of the employer, an
obligation to remunerate for such travel
time — even if not within the agreed
upon normal working hours — was
considered to be the rule. If an employee
was asked to take public transport but
had not received any instruction as to

how to use that time — for example, to
study case files — the demands placed on
the employee were considered not
comparable to those of the employee’s
normal work. Thus, such travel time
would not be deemed working time
within the meaning of the ArbZG.
Moreover, in view of the Beanspruchungstheorie, such time would not fall within
the agreed upon normal working time,
and hence would not be subject to
remuneration.
At the same time, exceptions to the
aforementioned instances were considered. However, such exceptions were
difficult to apply in practice because they
lacked sufficiently clear definitions. In its
decision of September 3, 1997 (5 AZR
428/96), the BAG held that the regular
remuneration of employees with “aboveaverage salaries” should also cover two
hours of travel per travelling day. The
Regional Labor Court of Hamm (LAG
Hamm) decided (January 12, 1996: 5 Sa
1665/94) that employees could be
expected to spend “a certain amount” of
time traveling without compensation –>

Travel time does not include the time for packing
a suitcase or taking a shower.
© ViktorCap/iStock/Getty Images Plus
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not only at the management level, but
also “at a senior level.” Altogether, these
rather vague statements watered down
the original, relatively clear definition
derived from the Beanspruchungstheorie
of public working time law.
Given the above, the recommendation
had always been that employment
contracts of employees traveling regularly
clearly stipulate in which cases and to
what extent the time spent travelling
must be remunerated. Furthermore, it
had to be taken into account that what
theoretically would have been legally
admissible would in practice often result
in employees being unwilling to accept
travel time. For once, the limits of the
provisions were not set by the legal
framework, but rather by practical
parameters, such as the adequate
motivation of traveling employees.
The BAG’s recent decision
Now the BAG has created a completely
new framework with its decision of
October 17, 2018 (5 AZR 553/17), the
grounds for which were published this
year. If employers aware of the press
release of October 17, 2018 still hoped that
the decision could be based on particularities of specific situations, then such
hopes were quickly dashed when the full

statement of the grounds for the decision
was issued.
In the case that led to the aforementioned
decision, the BAG held that the employee
was entitled to remuneration of necessary travel time as a result of the employee’s temporary transfer. The BAG specified
that the contractual services as referred
to in section 611a paragraph 1 of the BGB
not only include the actual job activities,
but also any other activities or actions
required by the employer under the
synallagmatic contract, provided such
activity or action is directly linked to the
actual job or the manner in which the job
is performed. The BAG stated that if the
employee had to perform the job outside
the employee’s normal workplace, the
journey to the external workplace formed
part of the principal contractual obligations, since the economic purpose of the
job activities as a whole was aimed at
visiting customers at their premises to
perform specific services or to arrange or
transact business for the employer.
According to the BAG, this must include
travel to and from a certain place,
irrespective of whether the journey starts
and ends at the employer’s premises or
the employee’s residence.
With regard to the remuneration issue,
the BAG expressly rejects the application

of the Beanspruchungstheorie, namely the
examination of the extent to which the
employee is occupied during a certain
time, which originated from public
working time law. The definition under
section 2 paragraph 1 number 1 of the
ArbZG was found to be irrelevant in terms
of any obligation to remunerate travel
time. Thus, the BAG completely reverses
the earlier situation and rules in favor of
travel time remuneration, irrespective of
whether the travel takes place within or
outside of the regular working time.

time goes beyond the regular working
hours. There were no such exceptions in
the situation on which the court ruled.
The case was referred back to the
Regional Labor Court for the sole reason
that the BAG had been unable to decide
whether all time needed to be remunerated in this particular case. The claimant
had, at the claimant’s own request, opted
not to use a direct economy class flight,
but instead an equally expensive business class flight, which meant a detour
and thus more time spent traveling.

Note: Necessary travel time now has to
be remunerated at the rate agreed to for
the actual job unless another specific
remuneration arrangement under an
employment contract or a collective
agreement applies.

The BAG eventually worked out in detail
that the necessary travel time mandatorily included time spent on activities
related to the journey, such as time spent
traveling to and from the airport, check-in
time and baggage retrieval time. According to the BAG, travel time does not
include 1 everything and on this issue,
the claimant’s statements are very
revealing 1 , including suggestions
regarding the time for packing a suitcase
or taking a shower.

However, the BAG allows travel time
arrangements that would exclude travel
time remuneration, provided the minimum wage that employees are entitled
to under section 1 paragraph 1 of the
German Minimum Wage Act (Mindestlohngesetz, MiLoG) is guaranteed for the
entire duration of the job activities
(including travel time). In principle, the
BAG now assumes a general statutory
obligation to remunerate for necessary
travel time and only allows specific exceptions, irrespective of whether the travel

In the specific case, no decision had to be
made as to whether spared commuting
time from the residence to the regular
workplace may be deducted, as this was
not an issue here. However, according to
BAG’s relevant considerations, such
–>
deductions remain admissible.
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In terms of the burden of proving the
necessity of travel time, the BAG
concludes the decision with the
statement that if the employer
specifies the means of transport and
the itinerary, the employee fulfills his
or her burden of proof, as this constitutesgiving a detailed account of the
time spent meeting the specified
requirements. It will then be the
employer’s responsibility to present
facts demonstrating that the time
claimed by the employee was not
required. If the employer leaves the
employee a choice with regard to the
means of transport and/or the
itinerary, it would be the employee’s
responsibility to present the facts

leading to the necessity of the times
spent.
Practical advice: Due to the reversal of
the principles regarding the obligation
to remunerate travel time, leading to a
situation where all necessary travel
time must now normally be remunerated, an arrangement regarding the
scope and amount of such remuneration should be agreed upon employees
who travel frequently, as it is still
possible to stipulate specific regulations. <–
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Traffic jams on the data highway
How the participation rights of the works council can delay the introduction of new software
By Dr. Martin Trayer, LL.M. and Frank Racky, LL.M., MPA
Introduction
The German Trade Union Confederation
(Deutscher Gewerkschaftsbund, DGB)
recently explained on its website how
Microsoft Office 365 can be used to
monitor employees, thereby triggering
the participation rights of the works
council. In 2018, the German Federal Labor
Court (Bundesarbeitsgericht, BAG) held
that even the use of Excel sheets to
calculate sick pay is a matter for the
works council. Other examples decided by
the courts include allowing comments on
a Facebook site and introducing new
business software. The extensive view
taken by the German Federal Labor Court
in this respect has driven employers and
works councils alike to the brink. With the
ever-increasing speed of new software
updates, it is hard to keep up with these
participation rights. Works councils
therefore often complain that they are
only able to start getting involved once
new software is about to be installed.
Weak or delayed communication has
brought many IT projects to a halt. A
framework agreement that supports a

A framework agreement regulating the overarching principles to be observed by the employer and the process for implementing new
software can be a powerful tool in the struggle to dissolve traffic jams blocking the data highways.
© metamorworks/iStock/Getty Images Plus

clear process and contains underlying
principles may provide relief for both
employers and works councils while also
helping to clarify the extent of the
backlog of software updates that need to
be introduced.

Participation rights of the works council
Introducing or updating software may
trigger various participation rights of the
works council. The most relevant participation right is related to “introducing and

applying technical devices designed to
monitor the employees’ conduct or
performance” pursuant to section 87
paragraph 1 number 6 of the German
Works Constitution Act (Betriebsverfas–>
sungsgesetz, BetrVG). Upon reading
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the law, it does not seem to be at all
relevant to most standard or business
software, as the employer generally has
no intention of monitoring employee
conduct or performance. However, the
way this regulation has been interpreted
by the German Federal Labor Court is that
“designed to” monitor must be read as
“capable of” monitoring. Taking this wide
view, virtually any software seems
capable of monitoring employees by
recording their input or simply creating a
time log for users. Software storing
telemetric data may provide further
information on the employee’s performance, such as the time a particular
document has been opened.
The German Federal Labor Court has
developed the participation rights of the
works council in several decisions: In 1984,
the court held that “monitoring includes
collecting new information as well as
evaluating already existing information”
(BAG, September 14, 1984: docket number
1 ABR 23/82). It seems surprising how a
person’s privacy may be impacted by
simply typing in data already known to
the employer. However, the Federal Labor
Court deliberately took a wide view on
this. The rationale behind this view was
to protect the employee’s privacy against
the increased potential for monitoring

carried out by technical devices. The
German legislature identified this
potential as early as 1972, when section 87
paragraph 1 number 6 was introduced
into the German Works Constitution Act.
Its introduction was justified with the
argument that “such devices hav[e] a
strong impact on the employee’s privacy”
(Comments on Government Draft of Works
Constitution Act 1972, BT-Dr. VI/1786, p. 48
et seq.).

In 2018, the German Federal Labor Court
ruled there is no de minimis threshold for
triggering the participation rights of the
works council regarding technical devices.
Even the intention of using a simple Excel
sheet, or more precisely, its sum function,
in the HR department for the purpose of
calculating sick days may have to be
discussed and agreed upon with the
works council (BAG, October 23, 2018:
docket number 1 ABN 36/18).

As to the subjective element (mens rea), it
was stated in several decisions that a
technical device may be qualified as
being designed to monitor employees,
irrespective of whether the employer
actually intends to process or use the
collected information in connection with
an employee’s conduct or performance. In
the Facebook case, an employer had
allowed guests to leave comments on the
company’s Facebook site. These comments were neither screened for information related to the employees’ performance nor even intended to serve this
purpose. Nevertheless, the German
Federal Labor Court held that the comment function must be considered a
technical device designed to monitor
employees (BAG, December 13, 2016:
docket number 1 ABR 7/15).

The works council’s participation rights
include both the introduction of software
as well as its application. If the employer
ignores the works council’s right to
participate, the works council may, inter
alia, sue the employer before the German
labor courts for injunctive relief. Thus,
these participation rights could impede
the speed of future digitalization.
Data protection
The protection of employee data is closely
connected to the works council’s participation rights regarding technical devices
designed to monitor employees. On the
basis ofthe statutory obligation to
monitor compliance with employees’
rights, the works council strives to ensure
proper protection of employee data
processed by new software. The measures

that need to be taken and the level of
protection granted have often given rise
to discussions in the context of introducing new software.
However, with the General Data Protection Regulation (GDPR) coming into force,
data protection has become a common
interest for both the employer and the
works council. This is even more true now
that an agreement with the works
council is recognized as a legal basis for
data processing in section 26 paragraph 4
of the German Federal Data Protection
Act (Bundesdatenschutzgesetz) in addition
to individual consent of the data subject
or statutory provisions permitting data
processing.
Thus, an agreement with the works
council may regulate the employee’s
individual rights regarding his or her data,
such as information rights (article 13
GDPR), right of access (article15 GDPR),
right to rectification (article16 GDPR) and
right to erasure (article 17 GDPR). Typically,
such agreements also cover questions
lsuch as access rights to the employee’s
user or performance data and contain
retention or deletion periods with regard
to this data.

–>
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Framework vs. patchwork
Many employers have taken a piecemeal
approach with regard to software
programs. The works council is often
contacted only after the decision to
purchase new software has been made,
or even worse, after it has been purchased. This approach results in a
patchwork of different agreements on
the use of the respective software. A
general framework for introducing
software, on the other hand, may help to
save processing time by implementing a
standard process and deal upfront with
certain issues that come up in each case.
Defining standard processes for implementing new software may help increase
efficiency and speed up the process. The
same form can be used for each new
piece of software. More importantly, a
framework agreement may define
different procedures depending on an
evaluation of the impact a software may
have on an employee’s privacy (for
example, using a traffic light system). The
employer would in this case carry out an
assessment of the software and initiate
the appropriate process. Thus, the process
may be different for different kinds of
software, depending on the intended use.
If there is no intention whatsoever to use
the performance data collected, the

software may be introduced without
requiring further discussion with the
works council, whereas performancetracking software would require a more
detailed discussion with the works
council. As a result, employers and works
councils can both concentrate on tackling
tougher challenges .
Remarkably, about 70% to 80% of
agreements with the works council
regarding new software cover exactly the
same issues. Therefore, it makes sense to
deal with these issues upfront rather
than addressing them in each individual
agreement with the works council. As
stated before, a common ground may be
found for the data protection principles.
Moreover, definitions of technical
measures and updates can greatly
facilitate organizational alignment in
future cases. A framework agreement can
include the following elements that can
be regulated upfront:
• The employment agreement shall
form the legal basis for data processing
• Limitation of the monitoring of
employees to the most minimal
extent possible
• Limitation of the scope of data
processing

•

•
•
•

Limitation of access rights for internal
and external personnel to what is necessary
Use of log files and protocols
Pseudonymization of data
Assurance of the integrity of data (for
example, by encryption)

Summary
A framework agreement regulating the
overarching principles that the employer
must observe as well as the process for
implementing new software can be a
powerful tool in endeavoring to dissolve
traffic jams blocking data highways. Such
a framework agreement is a voluntary
agreement for both parties pursuant to
section 77 paragraph 2 and section 88 of
the German Works Constitution Act, and

as such, there is no mandatory arbitration
process (Einigungsstellenverfahren) when
negotiations fail. However, increasing
efficiency should be as much in the works
council’s interest as in the employer’s. For
both the employer and the works council,
trying to assess new software is a
time-consuming task and requires
resources not readily available elsewhere.
The common interest in avoiding any
conflicts with data protection rules
further strengthens the common ground
for an agreement. Once an agreement
has been reached, the backlog for existing
software needs to be reduced by implementing the defined standard process
and engaging additional internal or
external human resources with an IT
background. <–
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Increasing demand for flexibility leads to considerable need
A view to the risks of engaging external personnel in Germany
By Dr. Hagen Köckeritz, LL.M. oec. Int.

E

xternal personnel are workers
who, rather than being directly
employed by the company for
whom they currently work, are temporary
workers, freelancers or some other kind of
third-party employee. In essence, they are
individuals who perform activities on the
basis of service or work contracts. In
contrast to a company’s regular employees, external personnel generally are not
entitled to the benefits granted by
German labor law, such as statutory
protection against dismissal, continued
payment of wages in event of illness or
paid leave.
Partly due to the current labor market’s
very limited supply of highly-qualified
specialists willing to work as employees
in some areas, and partly due to the
increasing demand for flexibility, there is
currently considerable need for external
personnel. The engagement of external
personnel is also a very popular choice for
companies because it keeps them
unfettered from certain parts of labor
law, reduces the costs associated with
hiring and terminating directly employed

personnel and decreases the need for personnel management. Companies can
instead concentrate on their own core
competencies and thus work more
efficiently. The engagement of external
personnel also provides easier access to
external know-how.
Risks associated with engagement of
external personnel
Engagement of external personnel,
however, entails a considerable amount
of risk for companies if not handled
properly. These risks are not only of a legal
but also of an economic nature. Individuals who represent a company and are
responsible its decisions may be subject
to both civil and criminal liability, while
the company may be required to make
back payments of social security contributions and taxes and may find itself
threatened by steep fines.
The legislature regards the engagement
of external personnel by companies as “fit
for abuse.” As a result, since April 1, 2017, it
has been prohibited to engage temporary

The staff tasked with procuring external personnel need to know exactly which agencies
are reliable and suitable.
© monkeybusinessimages/iStock/Getty Images Plus

workers in such a way that they appear to
be self-employed or leased but in fact
work much like regular employees. This
prohibition — and the potential consequences it carries if violated — hovers like

a sword of Damocles over companies
who engage external personnel.
Considerable legal hurdles have been
–>
formulated to prevent the engage-
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ment of external personnel in ways that
in fact amount to pseudo self-employment or concealed personnel leasing. The
consequence of non-compliance is that
the contractual relationship is considered
fully effective employment within the
meaning of section 611a of the German
Civil Code (BGB), even though the parties
involved have been acting otherwise.
German labor law does not assess an

>>

The legislature strove for a higher degree of legal certainty in
this matter.

<<

employment relationship according to
the parties’ label for said relationship, but
rather looks at the execution and implementation of the contractual relationship
in practice. The label is only considered
one indication of many. A high level of
integration into the company, an obligation to follow instructions and a claim to
employee protection rights, for example,
all point to a regular employment
relationship.

If a court finds that the engagement of
external personnel in fact represents the
temporary leasing of a worker from one
company to another, the German
Personnel Leasing Act (Arbeitnehmerüberlassungsgesetz, AÜG) applies. Exceptions
are limited to a very small number of situations (for instance, temporary provision
of staff among group companies). Absent
a valid personnel leasing permit and a
proper personnel leasing agreement, the
provision of temporary staff leads to the
concluded contract being considered
invalid. At the same time, a direct
employment contract with the company
engaging the worker is implied by law.
Consequently, the company engaging the
worker is obligated to have been paying
social security contributions and withholding and paying wage tax since the
beginning of the employment relationship.
•

Social security contributions are not
only payable for the future, but also
retroactively (up to four years in case
of negligence and up to 30 years in
case of willful non-payment). For past
periods, default surcharges amounting to 1% of the outstanding amount
are payable for each month by which
the payment is delayed. In addition,
the 2017 amendment introduced a
statutory maximum duration of 18

months for the leasing of an individual employee. If this period is exceeded
by even one day, this represents a
sanctionable violation. Depending on
the number of misclassified employees, the subsequent payment of
outstanding social security contributions and taxes alone can pose a
threat to a company’s existence. Social
security contributions amount to
approximately 40% of an employee’s
gross salary (up to a certain assessment ceiling) and, in principle, must
be borne equally by employer and
employee. If a company is held liable
for unpaid social security contributions retroactively, options to reclaim
the employee’s share from the
misclassified individual are severely
limited by law.
•

In terms of wage tax, a company can
be held liable for any unpaid amount
for up to five years in case of negligence and up to 10 years in case of
willful non-payment. In addition to
this underpayment of social security
contributions and wage tax, companies engaging external personnel
often overestimate VAT in their
pre-tax deductions. This is because
the VAT is considered illegally invoiced
and ultimately illegally paid.

Prior to the amendment of the law, it was
possible to obtain a temporary personnel
leasing permit on a purely provisional
basis. This allowed companies to use
personnel leasing as a default option,
even when a work or service contract was
deliberately misrepresented or when a
company was uncertain as to whether a
particular employment relationship
would be considered personnel leasing.
As a result, the use of specious contracts
for work and services was largely unproblematic and carried no consequences.
When the legislature changed the law in
2017, it declared that it aimed to put an
end to such business models by ensuring
that a person who is able to present a
personnel leasing permit is no longer in a
better position than a person who openly
leases staff without permission. The legislature strove for a higher degree of legal
certainty in this matter.
Besides potential civil liability, representatives acting on behalf of a company are
also faced with a considerable risk of
criminal prosecution. Misclassification of
employees can lead to criminal liability
for withholding social security contributions (section 266a of the Criminal Code
(StGB)) and for tax evasion (section 370
[4] of the Tax Code (AO)). These offenses
are subject to monetary fines and
imprisonment for up to five years (or –>
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up to ten years in particularly serious
cases).
Violations of statutory provisions
In order to detect violations of the now
stricter rules regarding the engagement
of external personnel, the practice is now
more closely monitored and observed by
the regulatory and supervisory authorities. In addition, this procedure has
developed into an essential component of
corporate compliance management.
By way of example, in the voluntary social
security status determination proceedings conducted in 2017, the German
Pension Insurance Association (Deutsche
Rentenversicherung Bund) found in 40.3%
of the reviewed cases that the contractual relationship was in fact considered
an employment relationship and subject
to statutory social security contributions.
Ten years earlier (2007), this was only true
in 21.2% of all cases. At the same time, the
number of company audits conducted by
the German Customs Authority’s monitoring authority for illegal employment
(FKS) increased significantly (52,209
company audits were conducted by the
FKS in 2017 compared to only 40,374 in
2016).

In addition to the consequences already
mentioned (for example, the obligation to
pay social security contributions, wage
tax and misestimated VAT, in each case
potentially with late payment fines),
substantial administrative fines of up to
€10 million may be imposed on companies. Board members and managing
directors may be personally faced with
administrative fines of up to €1 million.
This comes in addition to the risk of
criminal prosecution and penal sanctions.
Steep fines and criminal penalties have
already been imposed. In 2017, for
instance, the FKS initiated 107,903
investigative proceedings for criminal
offenses (compared to 104,494 in 2016).
Possible solutions
These risks have induced many companies to put a much stronger focus on
contractor compliance. Some companies
now rely exclusively on personnel leasing.
For some companies, however, this
approach is not feasible. One reason for
this is the statutory maximum hire term
of 18 months. Another reason is that
many freelancers and highly-qualified
specialists are not willing to enter into an
employment relationship. A comprehensive compliance plan is necessary to
minimize the risks associated with service
and work contracts. The aim of a compli-

ance plan of this kind is to establish
structures that prevent external staff
both from receiving orders from the host
company and from being operationally
integrated into the host company’s
business. This is because receiving and
being subject to instructions and
operational integration are the main
indicators for pseudo self-employment
and concealed personnel leasing.
An effective compliance plan includes
precautionary measures aimed at
preventing illegal external staff engagement before it occurs. This means setting
up binding rules for external staff
engagement, training responsible
employees and implementing measures
that effectively prevent the operational
integration of external staff into the host
business. Important elements in this
context are the physical separation of
internal and external staff as well as clear
communication channels and job
descriptions that preclude shared
responsibilities and collaboration
between internal staff and contractors. In
some cases, entire projects must be
outsourced. In addition, the staff tasked
with procuring external personnel need
to know exactly which agencies are
reliable and suitable.

Next to preventive measures, an effective
compliance plan must also include
damage management for legal violations
that have already been committed. This
includes suitable solutions for uncovering
legal violations and remedying non-compliant behavior under social security and
tax law by working with the tax authorities and the public prosecutor’s office. <–
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The current status quo presents an ambiguous picture
The interaction between posted worker compliance and A1 social security certificates in Europe
By Zuzana Jasenovcova and Wim Cocquyt

T

here has been much talk lately
about the need to have a
certificate of social security
coverage (A1 portable document) when
traveling within Europe for work. This is
because the A1 certificate provides crucial
proof of continued social security
coverage in an individual’s home country
during a period spent working abroad.
Should an inspection be performed in the
host country, this proof is essential.
Cross-border workers — including
business travelers — could face considerable fines assessed by authorities in their
host country if they are not able to prove
they possess an A1 certificate.
In this article, we will shed some light on
the basic rules currently regulating the
issuance of A1 certificates, specifically the
EU Regulations on the coordination of
social security systems (Regulation (EC)
No 883/2004 and Regulation (EC)
987/2009). We will also discuss the EU
Posted Workers (and Enforcement)
Directive 2014/67/EU, as well as the
impact of these legal instruments’
interaction on the intra-European

mobility of workers and business travelers alike.
EU Regulations on the coordination of
social security systems

more, it is necessary to consider that
business travelers are also to be perceived
as workers for social security purposes
and are thus subject to the rules described above.

International social security

EU social security coordination rules

Every case of cross-border work carries a
theoretical risk of double social security
contributions. When determining where
social security contributions should be
paid, most countries apply the principle
of territoriality: “You pay where you work.”
In other words, social security contributions are due in the country where the
work is performed. However, the rules as
to when and how a worker becomes
subject to the local social security system
differ from country to country. In addition,
when this principle in applied, there is
potential for double social security
liability to arise in a worker’s home
country and the host country where the
work is performed. Thus, the continuous
shift of social security liability according
to the location of the work activity could
lead to negative consequences. Further-

Given that one of the pillars of the EU is
the free movement of workers, it is clear
that while the social security principle of
territoriality remains one of the basic
principles of social security, there is
potential for it to create unwanted
obstacles. For example, territoriality could
lead to increased social security costs and
a lack of clarity regarding future pension
entitlements and unemployment
benefits.
To manage these challenges, the EU
Regulations on the coordination of social
security systems (hereafter EU Regulations) contain rules that determine which
social security legislation is applicable in
case of cross-border activities. The EU
Regulations make this determination
–>
according to five main principles:

The purpose of both the Posted Workers
Directives and the EU Regulations on social
security coordination is clearly to protect
workers’ social rights on the one hand
and to avoid unfair competition and wage
dumping on the other.
© audioundwerbung/iStock/Getty Images Plus
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•

•

•

•

•

One single social security legislation:
Migrating workers are covered by the
legislation of one EU country at a
time, thus they only pay social
contributions in one country at a time.
The decision as to which country’s
legislation applies shall be made in
accordance with the EU Regulations.
An individual cannot choose which
legislation is applicable in his or her
own case.
Equal treatment: Migrating workers
have the same rights and obligations
as the nationals of the country where
they are covered for social security
purposes.
Totalization: In order to become
entitled to social security benefits, an
individual’s periods of social security
insurance, work and/or residence in
other countries are taken into account
where and as necessary.
Exportability: If a migrating worker is
entitled to a cash benefit from one
country, generally he or she may also
receive that benefit when living in a
different country.
Administrative cooperation: The EU
countries’ competent social security
authorities are to facilitate the free

movement of workers and social
security coordination, as well as
access to rights and benefits.
A1 certificate of coverage
The A1 certificate of coverage (portable
document A1) is a form that certifies the
particular social security legislation to
which a worker/holder is subject during a
temporary period spent working in
another country or countries, either as a
posted worker or as a multi-state worker.

>>

An individual cannot choose
which legislation is applicable
in his or her own case.

<<

In principle, it is good practice to request
the A1 form prior to undertaking any
cross-border work in a host country. The
form should also be requested for a
business trip, as the EU Regulations do
not specify any de minimis threshold with
respect to the duration of the cross-border activity. However, it is important to
note that an A1 certificate can also be
requested retroactively if an activity in a

host country or countries has already
started. This has been reconfirmed in
several recent ECJ rulings (including the
judgment in Case C-527/16, Alpenrind and
Others).
Overview of the Posted Workers (and
Enforcement) Directive
Depending on the arrangements in an
individual’s employment contract, during
cross-border working activities, the labor
law of his or her home country usually
continues to apply. This includes shortterm business travel. However, some basic
terms and conditions of the host country’s labor law becomes applicable to
posted workers, irrespective of the
duration of travel. As a result, all employers (originating from both EU and non-EU
countries) who send their employees to
work in the EU are also bound to observe
the provisions in the Directive on Posting
of Workers 96/71/EC (hereafter Posted
Workers Directive) and its enforcement
Directive 2014/67/EU (hereafter Posted
Workers Enforcement Directive) as these
were transposed into the local legislative
systems in each of the EU member states.
As defined in the Posted Workers Directive, a posted worker is an employee sent
by an employer located in one of the EU
member states to carry out a service in

another EU member state on a temporary
basis. All EU countries (and some EEA
countries) already have certain formalities in place regarding posted workers,
but it is important to note that they differ
considerably from country to country.
Irrespective of the duration of work,
employers sending employees to work in
the EU need to assess and observe the
locally transposed Posted Workers
Directive rules applicable in the destination country, most importantly regarding:
•

Minimum pay conditions

•

Limitations on maximum work (and
rest) periods

•

Annual paid leave conditions

•

Possible limitations on the hiring out
of workers via work agencies

•

Safety and hygiene regulations

•

Equal treatment of men and women

In many countries, the European rules
were already present in the local employment law system, and often the local
rules are even more stringent than the
working condition requirements indi–>
cated by the European rules. In
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Germany, for example, the local Posted
Workers Act requires employers in some
industry sectors to make use of collective
bargaining when negotiating salary
agreements, especially regarding minimum salary.
Over the last three years, the Posted
Workers Enforcement Directive has
introduced further obligations for
sending employers. Particularly noteworthy introductions include a notification
system and the obligation to retain
appropriate employment documentation
(in some cases even years after the
posting occurred), subject in some
countries to rather significant penalties
in case of non-observance. Some of these
obligations directly concern the possession of an A1 certificate or the lack
thereof.
Interaction between posted workers
compliance and the A1 form: How it all
comes together
While the EU social security coordination
Regulations and the Posted Workers
Directives are both European legal
instruments that aim to facilitate the free
movement of workers and protect their
rights while temporarily working abroad,
the two legal documents are designed to
cover different aspects of cross-border

work and thus coexist in parallel and are
complementary to each other.
Many countries require documents
certifying the temporary nature of a
cross-border worker’s stay in the destination country (posting), as well as the

>>

Fines may result, for example,
if the documents required to
prove posted worker status are
missing.

<<

nature of the work activities in which the
posted worker is engaged. The A1 certificate, which is issued on the basis of the
relevant article in the EU Regulations, is
one of the documents required for this
work. The A1 certificate confirms that the
home country’s social security legislation
continues to apply during the time spent
working abroad. Additionally, the A1
certificate provides further details as to
the duration and type of work abroad (for
example: posting, multi-state work,
multi-employer work, etc.)

It is important to note that the EU
Regulations do not provide any basis for
assessing fines or penalties in case an A1
certificate has not been requested prior
to an individual starting work abroad
(and thus is not available during an
inspection in the host country). However,
local authorities in the host country may
assess fines for non-compliance with
local social security rules – for example,
for failing to complete the local social
security registration process in a timely
manner, for late or omitted payment of
social security contributions (depending
on the respective local legislation), in case
an A1 form cannot be produced (even
retroactively), etc. In principle, please note
that if an A1 form can be produced, it
should generally be considered binding.
There are only limited exceptions to this,
such as in cases of abuse or fraud, which
must be duly established by the court
(judgment in Case C-359/16, Ömer Altun
and Others).
Most importantly, depending on the
provisions in the locally transposed
Posted Workers Directive, authorities in
charge of verifying compliance with the
local posted workers compliance rules
can and often do assess significant fines.
Fines may result, for example, if the
documents required to prove posted
worker status are missing. This includes

the A1 certificate in more and more EU
countries. Without an A1 certificate, a
proper posted worker notification cannot
be filed by day one of the posting, and the
employer may even be subject to penalties. Despite the fact that EU social
security rules do not contain any provisions regarding penalties for missing A1
certificates, through the locally transposed Posted Workers Directive, employers posting their employees to work in
another EU country can still be fined for
not having an A1 certificate on record in
case of an inspection in the host country.
Conclusion
The purpose of both the Posted Workers
Directives and the EU Regulations on
social security coordination is clearly to
protect workers’ social rights on the one
hand and to avoid unfair competition and
wage dumping on the other. However, the
current status quo presents an ambiguous picture. Though there are no fines
associated with late A1 requests according to the provisions in the EU Regulations specifically, in order to avoid high
fines for a missing A1 assessed on the
basis of locally transposed EU Posted
Workers Directives rules, it is advisable for
all employers who send employees to
work in another EU country to monitor
and manage compliance as of day one –>
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according to the rules established by
the various EU countries.
For many companies, it is a Herculean
task to remain on top of the diverse
and changing requirements from
country to country and to change
dynamically as the practice of sending
workers abroad evolves. Until the

referenced legal instruments become
more aligned with respect to their
requirements for posted workers, the
reality is that no matter how demanding or costly it is in the realm of
administration, all employers sending
employees across borders in Europe for
work or business purposes must
comply with these rules. <–
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