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Affecting business worldwide
The General Data Protection Regulation – key principles and changes
By Dr. Svenja Fries, LLM

O

n May 25, 2018, the EU General
Data Protection Regulation
(GDPR) came into effect. It is
intended to harmonize data protection
law across the EU, modernize existing
laws in light of technological progress,
regulate the free movement of personal
data within the EU and protect the fundamental rights and freedoms of EU data
subjects. In contrast to previous national
or EU data protection laws, the GDPR
has a renewed focus on accountability, documented compliance processes
and enforcement. Although a European
regulation, it has extraterritorial effect
and will impact businesses worldwide.

that only identifies a person if aggregated
with other data held by the respective
data controller.
Some special categories of personal data
(sensitive data) are more closely protected. This is information that relates to
someone’s race or ethnicity, political opinions, religious or philosophical beliefs,
trade union membership, health, sex life
and sexual orientation, and genetics and
biometrics.
Data protection principles under the
GDPR
The GDPR provides for seven key principles
relating to the processing of personal data:

Scope of application
The GDPR applies internationally. It covers
not only the processing of personal data
by establishing a controller or processor in the EU, regardless of whether the
processing takes place in the EU, but also
organizations outside of the EU insofar as
their data processing activities are related
either to offering goods or services to EU

Data protection authorities can impose much higher sanctions than before.
© fotomay/iStock/Thinkstock/Getty Images

individuals, or to monitoring their behavior within the EU.
Materially, the GDPR applies to the processing of personal data, which is defined

as any information relating to an identified or identifiable natural person. This
covers any information from which a specific living individual (the data subject)
can be identified, including information

•

Lawfulness, fairness and transparency:
Personal data may only be processed
where this is permitted and proportionate. To make the processing
transparent, the data subject must be
informed in clear and plain language
that data is being collected, and by
whom and how the data will be used.
–>
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•

•

•

•

•

Purpose limitation: Personal data
may only be processed for a specified,
explicit and legitimate purpose, and
data collected for one purpose shall
not be used for a new, incompatible
purpose.
Data minimization: Organizations
must not collect any data that is not
necessary for their respective processing purposes. This principle limits not
only the amount of personal data that
can be collected, but also the extent
of processing, the period of storage
and accessibility.
Accuracy: Personal data must be accurate and kept up-to-date. Inaccurate
data must be amended or deleted,
taking into account the purpose for
which it has been collected.
Storage limitation: The period for
which the personal data are stored
must be limited to a strict minimum.
In practice, this requires a regular
review process.
Integrity and confidentiality: Organizations are required to use
appropriate technical and organizational measures to ensure protection
against unauthorized or unlawful

processing and against accidental
loss, destruction or damage.
The controller (i.e., the person, agency or
other body determining the purposes and
means of data processing – in an employment law context, this will typically be
the employer) is not only responsible for
compliance with the abovementioned
principles but also for demonstrating
said compliance. This new accountability
obligation is the most important factor of the increased compliance burden
and leads to extensive documentation
requirements.
Requirements for lawful data processing
Under the GDPR, the processing of personal data is unlawful unless there is a
lawful basis. Such legal base can derive
from the GDPR itself, laws and regulations based on the GDPR or the data
subject’s consent.
The GDPR itself provides for various legal
grounds for lawful processing, including but not limited to necessity for the
performance of a contract with the data
subject, the controller’s legal obligations
and the pursuit of legitimate interests
insofar as they are not outweighed by the
data subject’s fundamental rights.

In addition, EU Member States may
provide for more specific rules for the
protection of employee data. These rules
can be based both on law and collective
agreements. Germany has made use of
this option: Under the new Section 26 of
the Federal Data Protection Act (Bundesdatenschutzgesetz, BDSG), personal data,
including sensitive data, can be processed
on the basis of collective agreements.
Most importantly, this allows for data
processing on the basis of collective bargaining agreements and works council
agreements. This new Section 26 of the
BDSG covers all phases of employment,
from the application and hiring process
to the execution and termination of the
employment relationship.
Finally, data processing can be based on
the data subject’s consent. The GDPR
enhances the requirements for valid consent. It needs to be freely given, specific,
informed and unambiguous, and it must
take the form of an affirmative action or
statement. In addition, data subjects have
the right to refuse and withdraw their
consent at any time.
In principle, consent can also be the legal
basis for data processing in an employment situation. However, due to the
imbalance of power between employer
and employee, it can be questionable

whether consent was voluntary: Oftentimes, employees will feel that they
have no option but to consent. German
lawmakers have recognized this issue and
emphasized in the new Section 26 BDSG
that the validity of an employee’s consent
needs to be assessed based on the facts
of the individual case, taking into account
the employee’s dependency on his employer. Against this background, organizations should only request and rely on an
employee’s consent where no other legal
basis applies.
Cross-border data transfers
The GDPR’s restrictions on cross-border
data transfers are similar to the previous
legal situation: They may only take place
if made to an adequate jurisdiction or if
the data exporter has provided appropriate safeguards. Third countries (i.e.,
non-EEA countries) can be determined as
adequate if the European Commission
finds that they ensure an adequate level
of data protection. Such a decision has
been adopted in particular with regard
to the EU-US Privacy Shield framework,
allowing data transfer to US companies
that have self-certified under the Privacy
Shield. A transfer to countries lacking
this status requires a lawful data transfer
mechanism, e.g., the standard contractual clauses adopted by the European –>
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Commission and binding corporate rules
that have been approved by the competent EU data protection authorities.

•

Right to object to processing: If the
controller relies on public or legitimate interests for processing, the data
subject can object to this processing
on grounds relating to his or her particular situation.

•

Right to restrict processing: Processing needs to be restricted if the data
subject contests the accuracy of the
data, if the processing is unlawful or
if the controller no longer requires the
data for their original purpose, but
the data subject needs them for the
establishment, exercise or defense of
legal claims.

•

Right of data portability: Data
subjects can request a copy of their
personal data in a machine-readable
format in order to transfer them to
another recipient. Where technically
feasible, the transfer can also be carried out by the controller directly.

Rights of data subjects
Under the GDPR, data subjects have the
following rights:
•

Right of access: Data subjects can
receive a copy of the personal data
the controller holds about them, and
information about, inter alia, the
purposes of processing, the categories
of personal data concerned and the
recipients of the data.

•

Right of rectification: Data subjects
can request the correction of any incomplete or inaccurate information.

•

Right to erasure (right to be forgotten): Data subjects have the right to
request the deletion or removal of
their personal data if they have been
processed unlawfully, are no longer
needed for their original or other lawful purpose, or have to be erased for
compliance with a legal obligation, or
if the data subject has withdrawn his
or her consent or exercised his or her
right to object to processing.

Sanctions
Finally, data protection authorities can
impose much higher sanctions than before. Administrative fines for violations of
the GDPR can be up to €20 million or 4%
of the respective company’s worldwide
turnover for the preceding financial year,
whichever is higher. <–

Dr. Svenja Fries, LLM,
Rechtsanwältin, Associate,
Mayer Brown,
Frankfurt am Main
sfries@mayerbrown.com

www.mayerbrown.com
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Preventing worst-case scenarios
The setting up of conflict management systems in practice
By Dr. Julia Schweitzer

W

o rkplace conflicts are
common in companies.
Unresolved conflicts
not only take up a lot of time, but also
result in heavy costs for the companies
concerned, and thus ultimately have
an impact on a company’s success.
Conflict costs may arise at various levels:
For instance, if the people involved in the
conflict dedicate some of their working hours to addressing the conflict and
measures to mitigate the conflict instead
of performing their professional tasks,
this costs money. Other factors, too, such
as a decline in productivity, the destruction of relationship capital and missed
business opportunities, are serious cost
items. Another important factor is that
conflicts may permanently slow down
the development of an entire organization and destroy its public image.
As a consequence, in many companiesalongside the traditional points of
contact such as the works council or the
human resources department – there already exists an ombudsperson as another

point of contact. Typically, an ombudsperson is used to fight corruption or any
other breaches of laws or policies on the
part of employees. In the meantime, this
often happens within the framework of
compliance management systems. To
sum up, compliance and conflict management systems share the same objectives:
Both are intended to prevent worst-case
scenarios. As a result, it is more and more
frequent that companies are implementing a comprehensive conflict management system.
What is conflict management?
The term conflict management is the generic term for the systematic handling of
conflicts in companies and organizations.
The overriding objective in this context
is not having to react to a conflict in a
given situation, or indeed spontaneously,
but being able to recognize conflicts at
an early stage and address their needs.
The existence of a conflict management
system has many positive effects, such
as reducing the abovementioned conflict
costs, supporting the willingness and –>

An active and innovative conflict culture will have a positive impact on the company.
© endopack/iStock/Thinkstock/Getty Images
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ability to carry out cooperative conflict
settlement and having conflicts resolved
at a low level of escalation. Internal
conflict management needs instruments.
First of all, a conflict contact point should
be implemented in the company. This can
be a conflict management department, a
human resources department, the works
council, an external person of trust, the
abovementioned ombudsperson as well
as internal or external conflict guides.
Other major components of conflict
management systems are performance
reviews, moderation, coaching, supervision or mediation.

1, paragraph 2 MediationsG, the mediator is an independent and neutral person
without any decision-making power who
guides the parties through the mediation
process. This is why, ordinarily, external
mediators are used in the case of corporate mediations.

Besides the existing hierarchical structure, personal needs, relationships on a
professional level and emotional entanglements also play an important part in
any workplace conflict. At this point, it
is especially useful to use mediation. In
principle, mediation by corporate mediators is only possible if the mediators are
considered to be neutral and maintain
sufficient distance from the conflict
process. Pursuant to Section 1, paragraph
1 of the German Law on Mediation (Mediationsgesetz, MediationsG), mediation is
a confidential and structured process in
which the parties are striving, voluntarily
and independently, for an amicable settlement of their conflict assisted by one
or several mediators. Pursuant to Section

Phase 1:
Analysis of the existing concepts of
conflict management

Phases of implementing a conflict
management system
Certain stages have to be completed
when introducing a conflict management
system in order to be able to ensure its
successful implementation:

As a first step, you should carry out an
evaluation of the current situation, e.g.,
an analysis of all legal disputes during a
certain period of time, and use of the capacity of the legal department as well as
determining possible areas and sources
of conflict. At the same time, it will be
necessary to examine existing specifications, collective wage agreements, collective bargaining agreements and guidelines of the respective company.

Phase 2:
Creating acceptance of conflict
management systems
It is only possible to create acceptance of
conflict management systems throughout a company if these systems are openly supported by management. Company
management should make declarations
of principle, specifying and supporting
the introduction of alternative methods
of dispute resolution. If the employer intends to permanently implement conflict
management systems and/or mediation
in a company, the design of both will, as a
matter of principle, be accompanied by a
works council’s right of codetermination
(Mitbestimmungsrecht des Betriebsrats)
pursuant to Section 87, paragraph 1, No.
1 of the Works Constitution Act (Betriebsverfassungsgesetz, hereinafter referred to
as BetrVG). This is because – in the case of
a conflict – the inclusion of such a system
leads to the shaping of a company structure.
Employees shall be obliged to
use the in-house conflict management
system. The extent to which this actually
concerns matters of an enforceable right
of codetermination pursuant to Section
87, paragraph 1 of the BetrVG depends on
whether this measure falls within the
scope of this provision. This may concern: Section 87, paragraph 1, No. 1 of the
BetrVG (questions of in-house organiza-

tion and the conduct of the employees
in the establishment, Fragen der betrieblichen Ordnung und des Verhaltens der
Arbeitnehmer), Section 87, paragraph 1,
No. 7 BetrVG (health protection, Gesundheitsschutz) and Section 87, paragraph 1,
No. 8 BetrVG (the form, organization and
administration of social services affecting the establishment, the company
or the group, Form, Ausgestaltung und

>>

The employees shall be obliged to use the in-house
conflict management system.

<<

Verwaltung von Sozialeinrichtungen, deren
Wirkungsbereich auf den Betrieb, das Unternehmen oder den Konzern beschränkt
ist). When designing the conflict management system, it is important to involve
the works council at an early stage as it
will establish broad acceptance within
the workforce if both management and
the employee representative body support conflict management. It is important to communicate the expectations
connected with a conflict management
system to employees. Furthermore, the
individuals responsible must be designated. At the same time, another incen- –>
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tive may be the creation of an incentive
system for the use of alternative methods
of dispute resolution. It is only possible
to implement a conflict management
system over the long term if the necessary structural, financial and organizational prerequisites are met by providing
adequate in-house resources.

to both corporate identity and addressing
potential applicants for positions in the
company. It may be sensible to integrate a
conflict management department in the
legal department in order to safeguard
more efficient and cost-effective handling
when having to deal with existing cases
of conflict.

should be implemented no later than the
pilot phase. If this leads to any ambiguities, it will still be possible to make the
necessary readjustments.

its employees when having to deal with
conflicts.

Phase 5:
Implementation and further development of the conflict management system

Phase 3:
Designing the conflict management
system

Phase 4:
The pilot phase

The implementation of the conflict
management system follows the pilot
phase. During the implementation of the
system, it is important that continuous
interface communication takes place
between the various sections of the
company and its employees. In order to
be able to determine the actual quality of
a conflict management system, continuous controlling and quality assurance
management is of paramount importance. A conflict management system is
not rigid, but rather a process of continued development and, in this fashion, can
be of benefit to both the company and

The implementation of successful and
professional conflict management
requires the inclusion of all relevant interfaces in a company. Several phases must
be undergone during the implementation
process and a conflict management system must always be further developed.
An active and innovative conflict culture
will have a positive impact on the company, both internally and externally. <–

As a next step, the respective company
must examine how the conflict management system is to be designed in the
future. This requires a definition of the
procedures to be applied in the future
and their order on the basis of the regulation already in existence within the
company. Often, external advisers will be
involved in evaluating the current situation and designing the future conflict
management. These external advisers
must closely cooperate with the decisionmakers in the company in order to create
a system that works in practice. In this
regard, the interfaces with marketing and
both internal and external public relations are of prime importance in order to
convey the system to the workforce and
perhaps also to convey externally the positive effect of such a system for the company. This is very important with respect

The shaping of conflict management
is followed by what is known as a pilot
phase. This phase serves to test conflict
management and reveal any shortcomings that will then be addressed. This
practical test is absolutely essential.
The pilot phase often shows that the
distribution of roles (e.g., conflict adviser, ombudsperson or mediator) is not
clearly defined. Such an unclear distribution of roles involves the risk that the
people involved in the conflict cannot
discern who is the right contact person
for a given matter. At the same time, the
consequences of establishing contact, in
particular with respect to confidentiality,
cannot be fathomed. If the proceedings
are not sufficiently transparent, from the
very start, employees will fail to make use
of the offer of conflict management. For
this reason, employee workshops explaining the new conflict management system

Conclusion

Dr. Julia Schweitzer,
Rechtsanwältin, Wirtschaftsmediatorin (IHK)
JUSTEM Rechtsanwälte
Frankfurt am Main
j.schweitzer@justem.de

www.justem.de
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Irreconcilable dissonances?
Matrix structures and the German Works Constitution Act
By Marks Künzel and Dr. Dominik Sorber
The number of German enterprises
integrated in to European or international
matrix organizations is steadily increasing. Quite frequently, group headquarters
are not located in Germany, but rather
abroad in other European countries,
America or Asia, from where significant
decisions are also made for their business
establishments in Germany.
Corporate structures used to be characterized by pyramid structures and a
cross-divisional overall hierarchy; whereas
in matrix structures, central functions are
bundled into one or more group-affiliated
entities. Unlike before, today the business
is structured according to product segments or functional areas across corporate entities.
This leads to a situation where managers
in a matrix structure are not responsible
for the results of a legal entity in one
country, but rather for a specific business
division that, organizationally speaking,
is part of several legal entities in different
countries. The legal limits for such legal
entities no longer play a role in day-to-

day operations as the managers assume
responsibility and perform managerial
functions beyond corporate boundaries.
For instance, the manager is employed by
the parent company and vested with corresponding powers there yet works to the
fullest extent in subsidiaries of the group
and controlls cross-company teams working at different locations. In these scenarios, the actual presence of the manager
at the business establishments may vary
enormously, ranging from a mere virtual
presence via modern means of communication to a permanent physical presence.
This is the case in particular if managers
assume responsibilities not only for tasks
in Germany but also in other countries.
Communication will mostly take place via
telephone or video conference so there
is no need for a permanent presence
on-site. Nevertheless, here, too, technical instructions are issued to employees
working in Germany. Besides tasks that
need to be attended to, it has become
quite customary to establish cross-company project teams that are composed of
employees from different legal entities
and from a large variety of countries. The

The application of matrix structures in German business establishments raises some
extremely complex legal issues.
© undefined undefined/iStock/Thinkstock/Getty Images

respective team members continue to
work on-site at their business establishments and are linked with each other via
modern communication networks.
This kind of matrix organization, often
found in international groups, raises
questions under labor law in Germany
that so far remain largely unresolved and

that cannot always be addressed and
dealt with by traditional approaches.
As various current decisions from regional
labor courts show, German works constitution law reaches its limits here as it is
based on a rather classical concept of a
business establishment.
–>
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Disjunction of an employer’s functions
Matrix structures are usually characterized by the fact that an employer’s functions are separated rather than bundled.
While on the one hand, the technical
superiors are the aforementioned matrix
managers (dotted lines) who frequently
work with another legal entity either
within Germany or are employed by a
parent company abroad, the disciplinary
employer function and the contractual
employer remain with the respective
business establishment where the employee conducts his or her activities. This
affects, for instance, requests for vacation,
notification of illness, assignment of
workplace, provisions for working hours,
contractual issues, warning notices, and
accounting and payment of remuneration (solid lines).
Managing directors or other superiors are
often not given technical employer functions, such as instructions regarding the
tasks at hand or project implementation
in the respective business establishment.
Instead, these functions are performed
exclusively by the matrix managers.
Depending on the type of activity, such
performance requires actual presence in
the business establishment to a greater
or lesser extent.

Integration of the manager in to the
matrix of a business establishment
The application of matrix structures in
German business establishments raises
some extremely complex legal issues. It
is indeed questionable whether matrix
managers are really integrated in to the
business establishment where they are
managing staff with regard to technical
aspects.
Pursuant to the German Works Constitution Act, the works council has a right of
codetermination if employees are integrated in to the business establishment
and perform tasks there (Section 99 of
the Works Constitution Act).
To date, various decisions have been
rendered by regional labor courts (e.g.,
LAG Düsseldorf of December 20, 2017 – 12
TaBV 66/17) according to which a matrix
manager in such a business establishment is considered integrated with the
effect that the works council responsible
for this operation is entitled to a substantial number of rights. And this although
the matrix manager is not engaged in
any contractual relationship with the
employer.
With reference to established case law of
the Federal Labor Court, the regional labor

courts take the view that employment
under the terms of the German works
constitution law (Section 99 [1], sentence
1 of the Works Constitution Act) exists if
individuals are integrated in to the business establishment in order to achieve
its operational purposes by carrying out
activities subject to instructions together
with the staff already working there. Thus,
a person is integrated if he or she carries
out the type of activity that is subject to
instructions organized by the employer.
Although the matrix managers were
personally present on-site at the business
operation and spending time there, sometimes only in a secondary capacity, and
partially giving instructions to one person
only in the cases in question, the courts
came to the conclusion that employment as defined by German law already
exists if the matrix manager has been
organizationally scheduled and assigned
to achieving the operational purposes of
the respective business establishment.
Integration in the organization of the
business establishment was not subject
to the condition that the activities were
performed on the premises. The concept
of business establishment was not to
be interpreted in the geographical sense
that the operating range of the business
was to end at the borders of the business
property or the business premises. It was

decisive, though, whether the employer
pursued the operational purposes of its
business establishment with the help of
the staff. Minimum periods of presence
at the business establishment were not a
prerequisite to achieve this purpose.
This legal position would lead to a situation where German works councils would
have codetermination rights not only
with regard to employment but also in
numerous other respects if such matrix
managers were somehow involved in or
contributing to achieving the operational
purposes of the respective business
operation. This was already given because
of their right of technical instruction
vis-à-vis employees of a unit while they
themselves were in an employment relationship with another employer of the
business group and were not subject to
any instructions, not even from the managing director. In these cases, the limits of
the classical concept of a business establishment in relation to the modern matrix
structure become quite visible.
For those in global undertakings, the
appetite of the works councils of German
companies often remains incomprehensible. The contradiction becomes even more
blatant regarding the fact, that the matrix manager as defined by German law
is considered an executive employee –>
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(“Leitender Angestellter”) and as such is
in a contractual relationship with the
company. Therefore, the matrix manager
is often authorized to independently recruit and dismiss staff or holds full power
of attorney (e.g., German Prokura). As a
result, this implies that the works council
would not be responsible for the matrix
manager. However, in the operations of
a subsidiary, this manager would usually not be granted such rights so that,
viewed in isolation, the manager would
not be considered an executive employee
in this company.
If the parent company is also a German
company (e.g., a holding), this would
lead to a situation where the manager
would be qualified as an executive officer
in the one and as a regular employee in
the other. Under certain circumstances,
this manager would fall within the scope
of different works council agreements
that would not apply in the company
where he or she is actually employed. The
regional labor courts’ legal practice also
gives rise to contradictory evaluations
because it allows for the matrix manager
to be simultaneously integrated in to
the organization of different business
establishments in Germany insofar as he
or she is responsible for employees and
gives technical instructions. But even if
one were to assume integration in the

above sense, it would be natural to grant
the central works council a codetermination right in the context of employment,
but not a local works council. Some
regional labor courts have made it clear
that this idea could be discussed. Ultimately, however, it was decided that the
mere introduction of a matrix structure
would not make the central works council
responsible. An extreme case might
therefore bring about a duplication or
even multiplication of codetermination
rights of the works council.
In the meantime, the Federal Labor Court
has apparently rendered a decision on a
judgment from the Regional Labor Court
of Düsseldorf dated February 10, 2016,
which has yet to be published. Here, the
Federal Labor Court has obviously, at least
in part, come to another finding, but it
remains unclear on which legal grounds
or considerations the findings are based.
Hence, it will be interesting to see how
all the aforementioned cases will be assessed by the highest German courts.
Possible solutions
Even if many works councils are not
interested in a confrontation with their
employers and shareholders in relation
to the integration of matrix managers in
to their business establishment, some of

them do, in fact, feel obliged to take their
rights pursuant to the works constitution
law seriously and to assume responsibility for external employees. Therefore,
even works councils with no intention
of pursuing legal disputes regarding the
issue of integrating a matrix manager
often request to ensure compliance with
information obligations and codetermination rights in respect of such matrix
managers. So, in practice, works councils
and companies currently conclude agreements granting works councils certain
rights in respect of the matrix managers
acting in their business establishment.
This includes information obligations and
codetermination rights, voting rights issues and eligibility at works council elections as well as implications for thresholds stipulated in works constitution law.

By concluding such agreements, it is possible to sufficiently take account of the interests of all parties concerned, the group
companies involved, the local works council and also the matrix manager. This way
it can be ensured that the advantages of
a matrix structure are not affected by the
codetermination rights of works councils.
Should the Federal Labor Court take account of the particularities of the matrix
structure in relation to the classical German concept of a business establishment
and come to different findings than the
regional labor courts, this would positively influence the conclusion of such
agreements. <–

Markus Künzel,
Rechtsanwalt, Fachanwalt für Arbeitsrecht
Beiten Burkhardt Rechtsanwaltsgesellschaft mbH
Munich
markus.kuenzel@bblaw.com
Dr. Dominik Sorber,
Rechtsanwalt,
Beiten Burkhardt Rechtsanwaltsgesellschaft mbH
Munich
dominik.sorber@bblaw.com

www.bblaw.com
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Ready for more flexibility?
Considerations regarding a legal framework for home office and mobile work
By Dr. Martin Trayer, LLM
With digitization progressing, working
from home and various other places
(mobile work) has become the rule
rather than the exception: Already one
in three employees in Germany sporadically works from home and one in 10 has
a permanent home office or spends a significant part of his or her working time
at home (source: TÜV Rheinland, November 11, 2016). Thus, employers are under
pressure to accept or even proactively offer flexibility regarding the place of work.
Nevertheless, there is still no enforceable
right to home or mobile work in Germany. However, the parties forming the
current government agreed during their
coalition talks in February 2018 to amend
the current laws and oblige an employer
rejecting the employee’s request to
work from home to justify this decision.
The number of home or mobile workers is thus likely to further increase. The
government parties also agreed to foster
and facilitate mobile work by creating
a legal framework. Until this intention
becomes law, employers must use the
existing legal framework. This article
provides an overview of selected legal

issues that should be considered when
accepting or offering work from home or
mobile work.
Home office and mobile work as a cost
factor
There are many reasons for turning
employees into mobile workers. Mobile
work may, for instance, serve to increase
the employer’s attractiveness in the
war for talent or be requested by the
employee. However, when combined
with new office concepts, mobile work
can also become a cost factor. Thus, the
employer may take advantage of the
fact that feweremployees actually need
office space on the company premises
by reducing the number of offices. The
reduction of offices is often combined
with a check-in system and flexible
workspaces, which can be used according
to the employee’s needs. Some employers have gone one step further by closing
down the office altogether and forcing
employees to work from home.

There are many reasons for turning employees into mobile workers.
© Milkos/iStock/Thinkstock/Getty Images

With mobile work becoming a cost factor, the question of compensation will
have to be reconsidered. The Federal
Labor Court had to decide several cases
of employees claiming compensation
based on § 670 of the German Civil Code

(Bürgerliches Gesetzbuch, BGB) for use of
part of their private accommodation as
a home office. In 2003, the Federal Labor
Court (Bundesarbeitsgericht, BAG) held
that compensation only has to be paid if
the possible use for private purposes –>
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is significantly reduced, e.g., if part of the
accommodation becomes a dedicated
home office (BAG, decision dated October
14, 2003, file No. 9 AZR 657/02). In 2011,
the Federal Labor Court ruled that no
compensation has to be paid if working from home has been allowed in the
employee’s interests. Thus, the obligation
to pay compensation depends on who
benefits from the home or mobile work
agreement (BAG, decision dated April 12,
2011, file No. 9 AZR 14/10): An employer
accommodating an employee’s request
to work from home will not have to share
the rental costs, whereas an employer
closing the office to save rental costs
itself most likely has to. Between these
black - and - white cases is the more
frequent situation of an employer allowing home office work upon an individual
requests and subsequently deciding to
take advantage of the reduced number of
employees in the office by reducing office
space. In legal practice, these claims are
often raised in a separation scenario and
the unclear legal situation may therefore
lead to higher separation payments for
the employer.
Employers who do not intend to take on a
share of the rental costs should therefore
take safeguards in home office agreements to protect themselves against potential claims from the employee. Where

the home office has been agreed upon,
the employee’s request should be clearly
documented. In other cases, costs should
be addressed openly in the agreement.
Home and mobile work = means flexible
working hours? Flexibility meets Working
Time Directive
Home or mobile work is often associated with flexible working hours. The
advantage of working from various places
becomes even more relevant when combined with the right to determine when
the work will be done. A common pattern
for families with young children is to
work during core hours determined by
the employer, to interrupt work to have
dinner with the family and to continue
working once the children have been put
to bed.
However, from a legal perspective there
is a significant difference between
mobile work and flexible working hours.
While the place of work can be freely
determined, working hours are highly
regulated. The German Working Time
Act (Arbeitszeitgesetz, ArbZG) contains
detailed regulations, including maximum
working hours, breaks and rest periods. In
particular, rest periods often cause conflicts with flexible working time models
shifting working times to off-peak hours

in the early morning and late evening: § 5
of the German Working Time Act requires
an uninterrupted rest period of 11 hours
between the end of one working day and
the beginning of the next.
Unlike other jurisdictions, Germany has
not made use of Article 22 of the EU
Working Time Directive (2003/88/EC)
by providing for an opt-out mechanism.
While senior executives (leitende Angestellte) are exempt from the German
Working Time Act, other employees
cannot opt out of the maximum working
hours and other regulations of the act.
The act provides for numerous exceptions
and, in some cases, public authorities may
grant or unions may agree to an exception (e.g., to reduce the rest period from 11
to nine hours). However, overall the German Working Time Act currently does not
provide the level of flexibility expected by
home or mobile workers. This has been
addressed by the parties forming the current government and new laws shall be
enacted that increase the level of flexibility but only based on a collective bargaining agreement reached with the union.
For the time being, employers therefore
need to ensure compliance with the current working time provisions. Measures
to mitigate an employer’s risk of violating
the statutory provisions may therefore
include (a) requesting the employee to

record his or her working time, (b) shifting the obligation to observe compliance
with the working time provisions to the
employee by explicit agreement, and (c)
implementing a control system to monitor compliance.
Customer lists on the kitchen table: data
protection and data security
Since the EU General Data Protection Regulation (2016/679) came into
force on May 25, 2018, awareness of the
importance of protecting personal data
has increased significantly. Printouts of
sensitive customer or employee data on
the kitchen table of an employee working
from home do not fit into this new legal
framework. But how is it possible to ensure the same level of data protection by
employees working outside the company
premises?
Clear rules and technical measures are
required to ensure the protection of
company data. Thus, the employer may
(a) request the employee to sign a data
protection and data security agreement;
(b) obligate the employee to store printouts in a separate locked room or locker;
(c) implement technical measures such
as laptop locks, virtual private networks
(VPN), encryption, etc.; and (d) ensure that
–>

14 – Labor law & mobile working – LLM – No. 2 – June 25, 2018

the employer can access the home office
to monitor compliance.

ees working from home on a case-by-case
basis (sporadic home office).

Working from the lawn chair: health and
safety at work

The main obligations under the Workplace Regulation for home offices are
(a) an initial risk assessment of the
workplace, (b) instruction of the employee on health and safety issues, and
(c) compliance with some requirements
for monitor-based workplaces. Other
aspects of the Workplace Regulation,
such as emergency exits, size of windows,
sunlight etc., do not have to be observed
in the home office. It is worth noting that
the obligations under the Workplace Regulation only apply to the extent that (a)
the design of the workplace at the home
office differs from the design of the workplace at the employer’s office space, and
(b) the specific requirements are suitable
for home offices, which leaves some room
for interpretation and flexibility. Thus, the
employer should ensure that the design
and equipment of the home office corresponds to that of regular offices on their
premises. Otherwise, a risk assessment
will become necessary and the employer
needs to obtain the employee’s consent
to enter his or her home.

Ergonomic swivel chairs and heightadjustable desks are just two examples of
office equipment greatly improving over
the years to ensure safety at work and
healthier working conditions. Photos of
mobile workers, on the other hand, often
show people stretching out on sofas or
enjoying sunshine on lawn chairs while
working on their laptops.
However, swivel chairs and desks are
not just nice to have: The employer is
legally obliged to ensure a healthy and
safe working environment. The German
Workplace Regulation (Arbeitsstättenverordnung), which was revised in December
2016, clearly states that (some of) its provisions also apply to monitor-based workplaces at the employee’s home, which
have been installed by the employer for
an agreed duration and an agreed part of
the weekly working time. Thus, a permanent home office falls within the scope
of the health and safety regulations,
whether the employee works full- or parttime from home. On the other hand, the
employer does not have to observe the
regulation for mobile workers or employ-

Summary
The current legal framework does not
provide the flexibility regarding work-

place and working time that modern
employees require from their employers.
Until the government revises the existing
laws, employers have to take safeguards
by setting up a legal framework of their
own. Otherwise, compliance issues (working time, data protection, health and safety) and cost issues (rental costs) may arise
– some even where home office work is
only accepted on a case-by-case basis.
When setting up the legal framework for
a home offices, participation rights of the
works council may have to be observed.
These may result, inter alia, from §§ 99
and 87 of the German Works Constitution
Act (Betriebsverfassungsgesetz, BetrVG).
Where a works council has been established, the legal framework may therefore
take the form of an agreement with the
works council rather than that of a policy.
However, where the individual rights
of the employee are concerned (e.g.,
granting access to his or her home) or
where individual acknowledgements are
required (e.g., regarding data protection),

a policy or agreement with the works
council may not suffice and individual
home or mobile work agreements need
to be set up in order to be sufficiently
protected against the pitfalls under the
existing laws. <–
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To be or not to be
Are three-party restructuring agreements still legal in Germany?
By Dr. Jan Tibor Lelley, LLM; Dr. Julia Bruck; and Brooke Carrington
Companies are constantly realizing the
need for structural change. These restructurings can be implemented by the
instruments of works agreements or collective agreements. Also, a combination
of collective bargaining and works constitutional instruments is feasible: Multiunit collective agreements completed by
trade unions and works councils on the
one hand and employers on the other. But
even without the involvement of trade
unions, a three-party restructuring agreement between different levels of works
councils and the company is possible.
In practice, determining the source of the
various parts of these agreements, which
are often combined in one document for
convenience, can be quite challenging.
The agreements are often not easily classifiable as collective or works agreements,
and their wording is typically not particularly helpful with designations such as
“location job saving agreement” or “pact
for the future .” Previously this was not
precarious, but now the agreement must
fulfill a requirement that is regularly overlooked in order to be valid: The require-

If restructuring is planned, different parties can or have to be involved.
© BernardaSv/iStock/Thinkstock/Getty Images

ment of legal source transparency, i.e., the
reader must be able to identify unequivocally the author of the legal standard that
is contained in the document. Failure to
comply with this requirement can nullify
the whole agreement. This leads to major
legal uncertainty concerning both already
concluded and yet to be concluded multi-

unit agreements – not only for the employer but for the employees as well.
From uniformity to distinction
If restructuring is planned, different
parties can or have to be involved. The
employer can complete an agreement
with a trade union, the works council, the

central works council (Konzernbetriebsrat), or, for instance, the combined works
council (Gesamtbetriebsrat), depending on
who is affected and who is responsible.
The requirements of “normal” two-party
agreements can already be very intricate
and complex but it can get even more
complicated if the employer is compelled
–>
to conclude agreements with three,

17 – Labor law & restructuring – LLM – No. 2 – June 25, 2018

four or more parties. Such mixed multiunit agreements can be roughly categorized into two groups:
•

•

Agreements between the employer,
the trade union and the works council
(multi-unit collective agreement)
Agreements between the employer
and at least two different works councils (multi-unit works agreement)

Originally, the Federal Labor Court treated
multi-unit agreements sympathetically in
its case law. It was implied that the parties always favored a valid agreement. So,
in the case of doubt, the court assumed
the multi-unit agreement to be entirely
of a collective nature in accordance with
§ 77, paragraph 3 of the BetrVG (German
Works Constitution Act). Accordingly,
three-party agreements were often presented in a unanimous document that
did not indicate the source and had only
addendums such as “as far as competent,” for example. But recently, due to
a change in court precedent, stricter
requirements apply.
Multi-unit collective agreements
In 2008, the Federal Labor Court (file
No. 1 of the AZR 86/07) had to address
once more the quality of standards and

authorship required when examining
a multi-unit collective agreement. And
this time – for the first time – the court
established the requirement of legal
source transparency for such collective
agreements.
The case under dispute concerned a collective agreement between IG Metall (a
powerful German union), a works council,
and a combined works council, entitled
“Location Safeguard Agreement.” The
agreement could neither be clearly classified as a collective agreement nor as a
works agreement. There were segments
that seemed to be more of one nature or
the other but could also be both. Overall,
the contract was a confusing mixture.
The source of a significant portion of the
document could also not be determined
by a legal interpretation pursuant to
§§ 133,157 BGB, so the Court ruled that the
agreement was invalid.
The Federal Labor Court pointed out that
it is basically admissible to shape the
restructuring process by combining both
collective agreements and works agreements. Nevertheless, the many significant differences between them must be
addressed. For instance, due to Article 9,
paragraph 3 of the GG (German constitution), a stricter standard of assessment
applies to works agreements than to col-

lective agreements. Also, according to § 4,
paragraph 1 of the TVG (German act on
collective agreements), the standards of
a collective agreement only apply directly
to the employees who are collectively
bound, whereas works agreements are
mandatory for all employees of a business pursuant to § 77, paragraph 4, sentence 1 of the BetrVG. Works agreements
can be replaced by a ruling of the conciliation committee among other things,
while company agreements need to be
replaced by new company agreements
and so on. Different legal consequences
may also arise in the case of a transfer
of a business. While works agreements
continue to be normative if the establishment’s identity is maintained, collective
agreements are transformed into an
individual contract in accordance with
§ 613a, paragraph 1, sentence 2 BGB (German civil code) insofar as the acquirer
of the establishment is not bound by a
collective agreement. Because of these
differences, it is crucial that the affected
employees must always be able to recognize the source of each component of the
agreement.
According to the Federal Labor Court, the
requirement of legal source transparency is also indicated by the requirement
of written form under § 1, paragraph 2
of the TVG, § 77; paragraph 2, sentence 1

and 2 of the BetrVG. This prerequisite of
written form not only requires a written
document, but also that the agreement
be signed by hand pursuant to § 126,
paragraph 1 of the BGB. If agreements are
signed only by parties which are competent for every aspect of the contract,
there can be no uncertainty regarding the
legal source and its jurisdiction. However,
problems arise if agreements are also
signed by parties whose competence
does not extend to all matters found in
the agreement.
Multi-unit works agreements
Considering the differences between
works agreements and collective agreements, the significance of the concept
of legal source transparency concerning
multi-unit collective agreements is not
surprising. It was mostly assumed that
the requirement of transparency was not
applicable to three-party works agreements without the involvement of a
trade union because of the works councilrelated nature of such agreements. This
notion has recently been rejected by the
Federal Labor Court (file No. 1 of the AZR
717/15). This also ended the discussion
about whether the first ruling in 2008
was just a one-time occurrence that did
not necessarily indicate a new precedent
–>
on the matter. The Court has now
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determined that the requirement of legal
source transparency applies to multi unit
works agreements as well.

regulations are agreed to by which works
council within the framework of its legal
competence.

The underlying case involved a Munichbased company that carried out a restructuring consisting of dismissals and job
relocations. Without the involvement of
a trade union, the restructuring went
forward with central and local works
councils completing several, sometimes
interrelated, reconciliations of interests,
social compensation plans and other
arrangements. The only hint of the legal
source of the individual agreements was
the addendum “as far as competent” for
each council. The Federal Labor Court
ruled that the agreement was invalid. The
court declared the agreements to be ineffective because of a breach of the requirement for legal source transparency.

Practical consequences: how to get it
right

Admittedly, there is no uncertainty regarding the works council-related nature
of the agreement and its direct applicability to the employees. But according
to the court, a question remained as to
whether the parties acted within their
competence in relation to each other and
to their mandatory contractual partners.
Also, the requirement of written form
under § 77, paragraph 2, sentence 1 and 2
of the BetrVG applies in this case as well.
It must therefore be transparent which

To summarize, the requirement of legal
source transparency not only involves
transparency on what was agreed, but
also on the legal source. It ensures that
authorship corresponds unequivocally to
the content of the agreement. Therefore,
three-party restructuring agreements are
still legal in Germany, even after the latest ruling of the Federal Labor Court and
even if they are combined in one document. The recent – and well-founded –
court ruling just makes life more difficult
in the future. The charm of the traditional
single-document multi-unit contract was
the apparent transparency of concurrence of all signing parties concerning
the outcome of negotiations. From now
on, the apparent transparency must also
encompass the source of the respective
components of the agreements.

ties are not works agreements and those
of operating parties are not collective
bargaining agreements due to lack of regulatory competence.” The same principle
applies to agreements involving various
works constitution parties.

how the respective parts of the agreement relate to each other, and

•

who acts within which framework of
legal competence. <–

In conclusion, three-party agreements are
still legal but only if it is easy to say:
•

which provisions make up a respective
part of an agreement,
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Counting the days, but correctly
The 183-day rule in a cross-border employment situation
By Zuzana Jasenovcova, LLM, and Marius Tollenaere

T

here is a widespread belief
among companies that the
183-day rule is about counting
days and that if an employee spends
less than 183 days working in a foreign
country, there are no tax, immigration
and social security consequences in the
host country. This assumption is incorrect.

tax the worldwide income of this person,
while in the case of a tax nonresident,
the country in which the employee works
has only limited taxation rights – limited
to tax on income earned working in its
territory. Consequently, this situation may
lead to double taxation.
The 183-day rule indicates how the applicable income taxation rights are allocated
between the signatory countries in the
case of cross-border employment income.
These tie-breaking rules are needed since
in the case of cross-border work, at least
two tax jurisdictions are automatically
involved, each with a different set of
local tax rules. Double taxation is hence
imminent.

The 183-day principle and where it comes
from
It is important to note that the 183-day
rule is actually not a rule but an exception to the basic rule and entirely related
to the taxation of cross-border employee
remuneration. This exception can be
found in bilateral tax treaties designed
to eliminate double taxation between
the signatory countries, where typically
each treaty contains an article referred to
as the “183-day rule”(usually Article 15 in
most treaties, following the OECD Model
Tax Convention on Income and on Capital). Where there is no bilateral tax treaty,
generally the local tax rules apply, but
they may still contain similar exceptions
to avoid (immediate) double taxation.

To take advantage of the 183-day exception, a bilateral income tax treaty must be in place.
© metamorworks/iStock/Thinkstock/Getty Images

A person can be a tax resident or a tax
nonresident for tax purposes in a given
country. The definition and understanding of tax residence may differ from

residence as defined, e.g., for immigration
or social security purposes. If a person is
considered a tax resident by a country,
generally this country has the right to

For any company evaluating cross-border
employment scenarios in connection
with the 183-day rule, the focal points
should be: The method of counting days,
the period to which the days relate, other
further possible conditions that need to
be met in order to benefit from applying the 183-day exception, and finally,
–>
the areas to which they relate, i.e.,
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• Agreement between the Republic of India and the Federal Republic of
Germany for the avoidance of double taxation with respect to taxes on
income and capital (1996)
• Article 15, dependent personal services – remuneration of the Indian assignee
may be exempt from taxation in Germany if:

Tax

• the recipient is present in the other state for a period or periods not
exceeding in the aggregate 183 days in the fiscal year concerned
• the remuneration is paid by, or on behalf of, an employer who is not a
resident of the other state, and
• the remuneration is not borne by a permanent establishment or a fixed base
the employer has in the other state

• Comprehensive social security agreement between India and Germany (2017)
• Scope of mutual exemption: (state) pension and unemployment insurance

Social
security

• Covering employees temporarily assigned to work in the other state for a
period not exceeding 48 months (request for an additional extension by 12
months possible)
• Assignee may be liable to German health insurance (including nursing care
and accident insurance)

• Schengen Border Code: Regulation (EU) 2016/399, Schengen Visa Code:
Regulation (EU) 2009/810, German Residence Act of February 25, 2008,
German Employment Ordinance of June 6, 2013

Immigration

• Indian citizens will require a visa for any travel to Germany, allowing them
entry to Germany and to the Schengen Area for up to 90 days within any rolling 180-period
• During a business visit, Indian citizens are allowed to perform business visitor
activities for which they are exempt from the general work permit requirement, however, some business visitor activities they are allowed to perform
for up to 90 days within 180 days while others are only permitted for 90 days
within 12 months
• All days of stay in the entire Schengen Area count into the 90 days
(including touristic stays), no matter which activity has been performed

Example: The 183-day rule and time limits applicable in immigration and social security law
in the case of an assignment from India to Germany.
© fragomen

does the 183-day rule possibly also cover
other areas, such as immigration or social
security liabilities, and can the rule be applied to assure compliance in these areas
as well.
The method of counting days
Often companies assume that the counting of 183 days pertains to a standard calendar year. This assumption is incorrect
and increases the risk of noncompliance,
as many countries’ rules consider, for the
purposes of the 183-day rule, a 12-month
rolling period or an official tax year, which
in the UK, for instance, runs from April 6
to April 5 the following year.
In addition, the days of presence considered are not only restricted to work
days but importantly also to nonworking
days, such as weekends and annual leave,
which count toward the overall 183-day
period for tax exemption purposes. Also,
it is important to distinguish whether the
applicable tax treaty considers departure
and/or arrival days as within the limit. In
some countries, departure days count as
one full day, whereas arrival days do not
count at all. In Sweden, for instance, both
arrival and departure days are counted as
days spent in Sweden for the purposes
of the 183-day rule for treaty exemption
qualification.

Other conditions to qualify for the
exemption
The condition of not exceeding 183 days
of physical presence within a certain
period cannot be interpreted in isolation.
Generally, to qualify and benefit from
the tax treaty exemption, there are two
further conditions in the relevant treaty
article of the applicable income tax treaty
that have to be met as well. These are
typically that the employee is not performing the activities for an employer in
the work country and that the remuneration and related costs are not borne by
the employer (or by the home – country
employer’s permanent establishment)
in the country of work. Only if all these
conditions are met does the tax treaty
exemption to remuneration earned while
working in another country apply.
The 183-day rule is not universal and
does not apply to immigration and social
security law
It is important to consider that both
immigration and social security law – as
in the case of taxation – are governed by
separate systems of laws, both locally and
internationally.
For example, in the case of immigration legislation, on a local level there

–>
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might be certain time limits specified
in immigration legislation allowing for
an exceptional approach reflecting each
country’s preferred strategy regarding
security, free trade and attracting foreign
workers. The 183-day rule may therefore
not be assumed to be relevant to immigration compliance considerations.
A review of the destination country’s
immigration rules is always required on a
case-by-case basis.
With social security rules, the situation is
similar. The tax treaty rules, albeit derived
from bilateral treaties, do not in any way
govern social security compliance. Rules
governing social security compliance
differ to a large extent in content and approach, both nationally and internationally. For example, in the European Union, a
multilateral social security regulation is in
place and there is a vast network of bilateral totalization agreements with other
countries that governs the social security
rights and obligations of migrating workers. Yet none of these rules contain the
183-day exception.
Conclusion
In order to take advantage of the 183-day
exception, a bilateral income tax treaty
must be in place. If this is the case, and an
employee engages in cross-border work,

the relevant article should be reviewed in
detail. Even if the income is exempt from
taxation under the tax treaty in the host
country, there might still be local formal
requirements attached, e.g., reporting to
local authorities or even filing local tax
returns.
If the 183-day exemption cannot be applied in a specific case of cross-border
work and double taxation occurs, there is
no need to despair since the tax treaties
also contain tools to eliminate double
taxation when employee remuneration
would become taxable in two (or more)
countries in one tax year. Depending on
the specific approach of each bilateral tax
treaty, the countries allow for either exemption of the income taxed in another
country or for credit (deduction) of the income tax paid in another country. Hence,
double taxation of employment income
in a cross-border situation might not be
such an inconvenient situation after all,
depending on the tax rates applicable in
the respective jurisdictions. <–
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