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Labor Law Magazine: heading forward after a 
successful start

Dear Readers,

It was with great pleasure that the Labor Law 
Magazine (LLM) team and I observed how positively 
the LLM launch in May 2016 was received within our 
different markets. The feedback from so many of our 
readers encourages us to keep working toward our 
most important goal, which is nothing less than to 
establish this online magazine as a first-class choice 
whenever German labor law issues arise within an 
international context.

We are proud of the fact that right from the start we 
have partnered with the American Chamber of 
Commerce in Germany, the Association of Corporate 
Counsel Europe and the German American Chamber 
of Commerce in New York.  And since the launch, we 
have also gained the German Chambers of Com-
merce in Canada and India as further partners.

We hope to expand our global footprint moving 
forward. This, of course, will only be possible if we 
continue to publish articles relevant to your daily 
practice. 

I would like to invite you to find out if we have 
managed to do this in the current issue.

Best regards,

Thomas Wegerich

Prof. Thomas Wegerich, 
Editor,  
Labor Law Magazine

wegerich@businesslaw-magazine.com
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The European perspective on HRexit
EU labor law: What employers can do next
By Marc André Gimmy

The UK voted for Brexit some 
three months ago, but noth-
ing has happened since. There 

are constitutional issues to be resolved, 
such as whether the EU Parliament 
needs to be consulted, for example. A 
September 2016 survey by Willis Towers 
Watson reports that 50% of employers 
see Brexit as a threat and only 15% as 
an opportunity. The HR departments of 
these employers believe that 66% of UK 
businesses will be significantly affected. 
It is reported that 55% of businesses 
elsewhere in Europe will be affected.

In this article, Taylor Wessing lawyers 
from around the EU analyze the impor-
tant issues related to this topic. Starting 
with the UK perspective, they then try to 
identify how HR departments may want 
to handle the various steps that might 
need to be implemented.

How big is the problem?

We’ll leave assessment of the trade 
impact to others; we need to focus on 
people. The most obvious and immediate 

impact of the UK’s vote is on EU citizens 
who are currently living and working in 
the UK. The data varies, but generally it 

ranges between 2.2 million and over  
3.0 million workers, which would  
constitute 7% to 9% of the workforce. 

The UK uses a points-based system 
for overseas workers outside the EU to 
obtain visas. The more points you have 

Parting of the ways: Brexit will keep HR departments busy with new labor law issues.
© CreativaImages/iStock/Thinkstock/Getty Images
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(according to criteria such as language, 
salary and skills), the greater the chances 
of living and working in the UK.

The University of Oxford’s Migration 
Observatory has reported that some 
75% of EU citizens would not satisfy visa 
requirements. Some 94% of workers in 
retail and the hospitality trades would be 
negatively affected. Even some 66% of 
banking and financial-sector staff could 
fail to meet the criteria.

The dangers of overreacting

Some may be tempted to reduce work-
force diversity. Employers must remember 
that for as long as the UK is bound by 
EU laws, they have an obligation to treat 
applicants and colleagues from the EU on 
an equal basis with UK workers. A strong 
crackdown on unlawful employment 
is currently being carried out in the UK. 
Employers need to ensure their recruit-
ment and screening staff is trained to 
know its rights and obligations in this 
area, including the fair handling of “right 
to work” checks.

Mobility – and standing still

Professional services firms and manufac-
turers may consider themselves most  
affected by the vote. At Taylor Wessing, 

we established a team and a method 
to help reassure and inform employees 
about their position within a week of 
the vote. A regular Brexit briefing was 
established to monitor and report on 
practical and theoretical developments. 
This method can be used not only to fight 
fires but also to establish a flexible mind-
set over the medium term.

Auditing your current workforce, assuring 
employee loyalty

We found that nearly one-fifth of the 
London workforce originated from the EU 
or outside the UK.

The UK does issue permanent resident 
cards that can be used to validate status, 
but only some 27,000 of these were 
issued in 2015. Employers may wish to 
make their workers aware of their right 
to obtain permanent residence once they 
have achieved five years in the UK exercis-
ing their rights. Those with permanent 
residence status should not be affected 
by any future departure from the EU by 
the UK. Family members can also apply. 
The fee is £65 per person.

Obtaining permanent residence entails 
no further obligation in terms of taxation 
and the like and there is no requirement 
to progress to British citizenship. It does, 

however, serve as a stepping stone and 
can provide reassurance, especially given 
the uncertainty about how and when the 
UK and EU will bring down the guillotine 
on the right to be and remain in the UK. 
Moreover, it is a good idea to see to it 
that data about non-EU visa holders is 
updated.

UK immigration policy and increased 
enforcement

A major example of new legislation is 
the Immigration Act of 2016. Sanctions 
include potential imprisonment for 
individuals personally involved in illegal 
employment and the power to close 

How HR departments might get ready: considerations

Work stream Consideration
Benefits Pension funding may be affected. Consider acceptable 

pension plans.
Contracting and 
customer terms

Ability to pass on costs if business is a service provider, break 
clauses, choice of law.

Data privacy How employee data is managed and stored: What is legal 
outside the EU?

Employment contracts Update to adapt to legal developments.
Engagement Communications and legal impact on treatment of 

colleagues.
Equity rights May share plans be delivered? EU legislation may not 

allow this.
Legal developments Work with legal team to ensure correct law is chosen. 

Review comparable worker protections. Is there an 
advantage in higher- or lower-protection countries?

Mobility Impact on postings and short-term travel: Timeframes will 
likely increase.

Pay Impact on retention: Will the cost of wages have an impact 
on customer pricing?

Recruiting Could there be a scarcity in certain skills? Review plans 
for hiring those with specialist skills. Conversely, assess 
need for UK nationals to be in the UK or elsewhere.

Skills and training Review cultural awareness, technical capabilities and 
management skills.
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the premises of companies if officials are 
reasonably satisfied that illegal work-
ing offenses have been committed: that 
means high-profile raids on hotels, res-
taurants and upmarket retail stores.

Penalties for working illegally include a 
fine of £15,000 per worker, an amount 
that can increase, and details about em-
ployers who have been subject to  
civil penalties are published by the UK 
Home Office, the enforcement agency 
responsible.

In prioritizing their plans, HR teams 
will need to be aware of international 
developments around Brexit. The UK has 
laws on modern slavery and gender-pay 
reporting that need work in the next  
12 months.

Legal change

Anything could happen, but major reform 
to UK laws is unlikely. It is, however, pos-
sible that the UK could take advantage 
of having an offshore status and amend 
some laws, for example those pertaining 
to temporary workers, agency workers, 
and working time. An attitude test will be 
the approach taken toward the Business 
Transfers Directive and the UK’s domestic 
TUPE provisions.

Austria

It’s not quite possible to predict in detail 
the potential implications of Brexit in 
Austria. Generally speaking, UK citizens 
will become third-country nationals after 
Brexit. Austrian and CEE law provides 
for strict provisions with regard to the 
employment of non-EU citizens. Specific 
permits (relatively hard to obtain) are 
required in this regard.

Moreover, strict regulations concerning 
temporary agency work apply. Whereas 
agency work is possible within the EU 
(observing authority notification obliga-
tions and local labor law regulations), 
such work from a third country to Austria 
is only possible if specific prior authorized 
approval has been obtained, which is very 
hard to do.

Also, UK trade licenses will not be consid-
ered equal to Austrian trade licenses, with 
the result that temporary and occasional 
business activities in Austria will also 
most likely become more difficult for UK 
companies.

Of course all labor-law issues related to 
Brexit, in particular those concerning 
(European) works-council issues and data 
protection, will have to be assessed one a 
case-by-case basis.

France

The consequences of Brexit are important 
for employees moving between France 
and the UK. The situation of seconded 
employees will have to be reviewed to 
determine the applicable law and social 
security system, as EU regulations may 
no longer apply. In addition, new contrac-
tual documents will have to be intro-
duced. Moreover, rights relating to the 
unemployment, health and retirement 
of employees moving to or from the UK 
will have to be checked as the rules on 
social security coordination within the 
EU may no longer apply (including the 
principle of equal treatment, payment of 
the contributions in only one country and 
taking into consideration of the insurance 
periods in other EU countries). HR depart-
ments of international companies have 
to follow these developments in order to 
handle the social security protection of 
their expatriates.

In addition, employee representation in 
France will be challenged. French busi-
ness groups will have to anticipate the 
exit of UK employee representatives 
of their European works councils and 
even the possible disappearance of their 
European works councils if the parent 
company is British. Furthermore, the 
procedure to follow in cases of collective 

economic redundancy will be affected, as 
some measures depend on the number of 
employees in the group.

Germany

HR managers in Germany do not have 
to fear seeing major changes in national 
legislation, however there are some 
practical issues that require their atten-
tion. In particular, the European works 
council structure needs to be amended to 
reflect the results of Brexit agreements 
with the EU. The employer’s policies on 
employment mobility and expats require 
a forward-looking review to determine 
their conformity with new UK laws. 
Relocations may have to be managed, 
and workplaces for employees returning 
to Germany need to be created again. 
Collective data-protection agreements re-
quire adaptation to reflect the UK status 
after Brexit negotiations are concluded. 
Matrix organizations may have to recon-
sider whether their EMEA headquarters 
in the UK need to be transferred back to 
the EU.

Netherlands

After Brexit, UK citizens will become 
third-country nationals in the Nether-
lands. Compared with a lot of other EU 
countries, the Dutch immigration 
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system contains more incentives that 
encourage immigration of foreign em-
ployees and stimulate foreign invest-
ments in the Netherlands. Although 
specific permits need to be obtained 
by third-country nationals in order for 
them to work in the Netherlands, these 
permits can be obtained relatively  
easily compared with other EU coun-
tries. In the long run, the Netherlands 
might turn out to be an attractive 
working country for UK citizens and 
other third-country nationals located 
in the UK.

In a first step, however, Dutch compa-
nies with businesses operating in the 
UK (and vice versa) need to amend 
their expat policies. Also, other EU-
regulated policies (for instance, those 

pertaining to data protection, working 
hours, vacation pay, discrimination 
and parental leave) would most likely 
require modification, although it is 
hard to imagine that the post-Brexit 
UK will let go of all European directives 
on these matters.

When moving a business between 
the UK and the Netherlands or when 
amending international HR policies,  
HR managers also need to consider  
the Dutch works councils’ right of 
consultation. <–

Editor’s note: On its homepage, Taylor 
Wessing continuously informs HR man-
agers about further developments on 
Brexit issues.

Marc André Gimmy 
Rechtsanwalt, Fachanwalt für Arbeitsrecht, Partner 
Taylor Wessing, Düsseldorf

m.gimmy@taylorwessing.com

www.taylorwessing.com
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Compliance versus labor laws?
Compliance investigations: labor law pitfalls and guidelines for employers
By Pascal R. Kremp, LL.M. (Wake Forest)

Introduction

Compliance is still a hot topic, and the 
media continues to regularly report about 
major compliance cases. Companies that 
are not compliant with mandatory law 
may not only face severe fines, but also 
significant loss of reputation.

When corruption, bribery, tax fraud, 
violations of antitrust and competition 
laws, or other compliance breaches are 
first suspected, employers face immense 
pressure to investigate such misbehavior 
as quickly as possible. At the beginning 
of such compliance investigations, the 
primary focus is placed on reducing po-
tential criminal sanctions, including fines. 
Only at a later stage does the investiga-
tion focus on the possible consequences 
for individual employees. It is not unusual 
at this point that the employer may then 
find itself in a very weak position and 
have to try to settle a termination case by 
making significant severance payments 
or face having to reinstate the employee, 
even in cases where the employee may 
have committed a criminal offense.

Employers are therefore well advised to 
not delay and consider potential labor law 
pitfalls at the outset of an investigation.

Gathering the facts

At the beginning of most investigations, 
comprehensive collection and screening 
of data is necessary to get a full picture 
of a misbehavior. This step is, however, 
also important for providing a thorough 
basis of evidence for all further steps. To 
prevent losing any data, employers may 

want to consider issuing employees a 
legal hold notice to not delete any data 
connected to the subject of the investiga-
tion. Such a notice can include the warn-
ing that deleting this data may be met 
with disciplinary action.

An employee’s e-mail inbox is one of the 
most promising sources of information 
during an investigation. Many employers 
have, however, no clear rule as to whether 
the company e-mail address may be 
only used for business or also for private 
purposes. Some courts take the view that 
the employer must be considered like a 
telecommunications provider, particularly 
if private use is allowed or accepted. This 
carries the consequence that access-
ing the e-mail account bears the risk of 
criminal sanctions against the employer. 
Companies are therefore well advised to 
review their rules on e-mail access well 
ahead of any compliance investigation.

The review of e-mail accounts may 
require the consent of the works council 
where one exists. It is not unusual that 
employers then face a situation where 

they have to make a decision between 
taking the risk of delaying the review 
or accepting a possible breach of works 
council rights, with the possible conse-
quence that evidence is not admissible in 
a lawsuit with an employee. Such a pitfall 
can be avoided by reaching agreement 
with the works council on general rules 
about investigations far before any suspi-
cion of an investigation arises.

Interview of suspected employees

Normally, the next step in the process is 
for the employer to hold a personal meet-
ing with the employee and confront him 
or her with the (possible) misconduct on 
the basis of the findings gathered during 
the data screening. Although attend-
ing such a meeting and answering the 
employer’s questions are usually part of 
the employee’s duties, it may be advis-
able to not put too much pressure on 
the employee. In complex cases, it may 
also be necessary to allow the employee 
some time to prepare for the interview. 
This means the employee then must be 
informed about the purpose of such a 

Asking the right questions helps.
© photojournalis/iStock/Thinkstock/Getty Images
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meeting or be invited to a second meet-
ing if the employee cannot immediately 
answer all the questions.

There is no clear case law that indicates 
whether or not an employee is entitled 
to consult a lawyer or a works council 
member during an interview. Since often 
the employer also consults a lawyer dur-
ing an interview, employees should be 
allowed to consult a lawyer or a member 
of the works council.

Disciplinary consequences

Having established the misconduct of an 
employee or at least a strong suspicion of 
this on the basis of facts, the final step is 
to decide on the disciplinary action to take. 
The toughest decision to implement is 
termination for good cause with immedi-
ate effect. In this case, the employer has to 
demonstrate and prove a significant rea-
son (for example, fraud, theft, corruption) 
or, in the special case of a termination for 
suspicion, the suspicion of a significant 
reason that could not be dispelled.

If a termination for good cause is the 
intended decision, a two-week deadline 
must be observed. Notice must be given 
within two weeks of receiving knowledge 
of the facts qualifying for cause. The em-
ployer is allowed to investigate a miscon-

duct and to collect evidence (for example, 
affidavits) before the two-week deadline 
is reached. In the case of suspicion, there 
is also the legal requirement to confront 
the employee with the allegations with-
out undue delay (usually one week after 
the employer becomes aware of the sus-
picion). Many employees do, however, try 
to challenge the point that the employer 
has observed the two-week deadline, 
which, indeed, may be difficult to prove 
in court in complex cases. For this reason, 
it is advisable to carefully document the 
collection (for instance, the laptops and 
smartphones collected) and data-screen-
ing (for example, a list of search terms, 
the accounts or data screened) processes 
at the point the facts are gathered and 
screened.

The two-week deadline becomes par-
ticularly crucial if a “normal” termination 
with the applicable notice period is not 
permissible. For example, many collective-
bargaining agreements only allow termi-
nation for good cause depending on the 
years of service and age of the employee. 
If the two-week deadline is missed, the 
employer may not be able to terminate 
the employment at all.

When assessing the prospects of suc-
cess for a termination, employers should 
also consider that the court will take 

into account aspects beyond the miscon-
duct itself. These include such issues as 
the awareness or even involvement of 
supervisors and/or management as well 
as an employer’s failure to establish and 
implement clear compliance policies and 
training. It is often the case in compliance 
investigations that individual employees 
are not the only people to have commit-
ted criminal offenses. Their departments, 
supervisors and even the management 
may have also been involved. If the super-
visor or management has tolerated the 
misconduct, termination of the employee 
may be null and void since the employee 
may not have culpably violated his or her 
contractual duties.

Less severe than termination, a warning 
letter can be considered. It should be  
noted, however, that, generally speaking, 
once the warning letter has been issued, 
the employee cannot be terminated for 
the same misconduct outlined in the 
warning letter. Should there be an ongo-

ing compliance investigation, it may be 
advisable to explicitly mention in the 
warning that the employer reserves the 
right to take further action if additional 
facts are uncovered during the investiga-
tion.

Conclusion

There are no legal stipulations for the 
process of carrying out an internal inves-
tigation. As a result, it is the company’s 
obligation to determine a structure for 
the investigation and to keep the legal 
pitfalls in mind throughout the process. 
For this to be efficient, possible outcomes 
must be considered from the very begin-
ning. A final decision for termination for 
good cause may, for example, require 
detailed information when knowledge of 
the facts was received during the screen-
ing at the very start of the investigation. 
The best approach for companies to take 
is to prepare themselves far ahead of any 
possible compliance investigation. <–

Pascal R. Kremp, LL.M. (Wake Forest) 
Rechtsanwalt, Partner, Fachanwalt für Arbeitsrecht, 
DLA Piper, Munich

pascal.kremp@dlapiper.com

www.dlapiper.com
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Hire and fire
Protection against unfair dismissal in Germany: applicability and requirements
By Sabine Feindura

In Germany, employees enjoy protec-
tion against unfair dismissal if and 
as far as specific conditions are 

met: The Act Against Unfair Dismissal 
(Kündigungsschutzgesetz, KSchG), for 
example, applies only to employees 
with more than six months’ seniority in 
companies with more than 10 employees 
based in Germany and under a com-
mon management. According to KSchG, 
a substantial reason for the dismissal 
must be named and it must meet a long 
list of requirements tied to whether the 
reason concerned operations, misconduct 
or the person of the employee. In addi-
tion, other specific acts protect particu-
lar groups of employees, with each act 
carrying its own set of requirements: for 
example, disabled employees, members 
of a works council, pregnant women, 
employees on parental leave and the like.

Scope of application

Employees based in Germany enjoy gen-
eral protection against unfair dismissal 
(as provided by KSchG) only if

• their employer – on his or her own 
or jointly with an affiliated company 
– employs more than 10 employees 
based in Germany under a common 
management (that may be abroad), 
and

• the concerned employee has rendered 
at least six months’ service for this 
employer (including the employer’s 
predecessor before transfer of un-
dertakings or contractual transfer of 
employment).

There is one exception: If the concerned 
employee had started employment 
before January 1, 2004, general protection 
against unfair dismissal would apply if 
more than five employees (including the 
concerned employee) had been employed 
before this date and were still employed 
at the point the termination notice was 
given.

Part-time employees are to be taken into 
account by means of a specific counting 
method. Part-time employees who work 
up to 20 hours a week count toward 

the protection requirement (more than 
10 employees or, respectively, five – see 
above) as 0.5, whereas part-time em-
ployees who work up to 30 hours a week 
count as 0.75. Employees who work 30 
hours a week and more count as 1.0. Ap-
plying this counting method, the value 
of 10.25 is enough to trigger general 
protection against unfair dismissal for all 
employees with more than six months’ 
service.

As a consequence, as long as

• the employer – on his or her own or 
jointly with an affiliated company 
– does not employ more than 10 
employees (or, respectively five of the 
same employees since before January 
1, 2004 – see above) in Germany under 
a common management

or

• the concerned employee had not yet 
been contracted for more than six 
months (regardless of the number of 
employees),

Unfair dismissal? 
German law provides 
for a wide range of legal 
measures that prevent 
the establishment of a 
hire-and-fire mindset.

©  Asergieiev/iStock/Thinkstock/
Getty Images
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termination is permissible without giving 
or having substantial grounds for dis-
missal. In this respect, it does not matter 
whether the employment contract pro-
vides for a probationary period or not; a 
contractual probationary period (maximal 
duration: six months) merely shortens the 
period of notice to a statutory minimum 
of 14 days.

Grounds required if general protection 
applies

If general protection against unfair 
dismissal (KSchG) applies, the employer 
must be able to give very specific grounds 
in case the concerned employee chal-
lenges the termination by filing a lawsuit 
in a German labor court within 21 days 
after receiving notice of termination. If no 
lawsuit is filed within 21 days after receiv-
ing notice of termination, the termina-
tion can no longer be challenged regard-
less if there are sufficient reasons or not. 
Sufficient grounds for a termination can 
relate to the person of the employee, mis-
conduct of the employee or operations.

Grounds for termination in the person of 
the employee

Reasons in the person of the employee 
may, for example, include absences 
caused by a frequent short-term or exten-

sive long-term incapacity to work. Other 
examples would be a foreign employee’s 
lack of a work permit, the loss of a driver’s 
license or other permit necessary to 
perform the contractual tasks of a job or 
imprisonment of the employee as a fac-
tual obstacle. In general, a termination for 
person-related reasons is permissible, if

• it is nearly certain the employee will 
not be able to fully perform his or her 
contractual obligations over the long 
term (negative prognosis) and, in the 
process,

• the employer’s interests are substan-
tially affected in a negative way and

• the employer’s interests outweigh the 
employee’s interests in the specific 
case.

Termination for misconduct

A conduct-related termination is per-
missible if the employee has seriously 
violated important contractual duties in 
a way that makes it unacceptable for the 
employer to continue employment of 
the individual. The dissolution of employ-
ment must also seem reasonable under 
due consideration of the employer’s as 
well as the employee’s interests. Exam-
ples of such misconduct include theft 

from the employer or from colleagues; 
fraud, for instance regarding working 
time; infringement of safety rules; drunk 
driving while on the job; working for 
a competitor; and sexual harassment. 
Low performance may justify a conduct-
related termination only if the employee 
is fully able to perform well, which is 
actually difficult to prove.

In most cases, a termination for miscon-
duct is only effective if the employee had 
previously received a written warning 
for a similar breach of a contractual duty. 
Only in very rare cases may notice of 
termination be given right away without 
having previously issued a warning: when 
the employee’s behavior or negligence 
constitutes a very serious violation of his 
or her duties and the employee cannot 
expect such misconduct to be tolerated. 
In all other cases, the employee must be 
given the opportunity to acknowledge his 
or her mistake and to adjust his or her be-
havior. Should the misconduct be minor, 
more than one warning must precede the 
termination.

Termination for reasons related to  
operations

Termination on the basis of operational 
requirements is permissible when factual 
reasons lead to business decisions that 

result in the redundancy of one or more 
employees or jobs. These reasons may 
be external (for example, a drop in sales) 
or internal (for instance, a restructur-
ing, new machines or software replacing 
certain employees).

If only some employees with similar tasks 
will be laid off, the employer is only al-
lowed to terminate those employees who 
are considered less affected by the termi-
nation than the others. This social choice 
is determined on the basis of four equally 
weighted statutory social criteria related 
to the employee: seniority (duration of 
employment), age, obligation to support 
family members and disability, if any. The 
employer is not allowed to apply other 
criteria but does have some freedom of 
assertion in determining who will be laid 
off in accordance with the four criteria.

Protection against unfair dismissal for 
specific groups of employees

Besides the general protection against 
unfair dismissal laid down by KSchG,  
other acts provide protection against 
unfair dismissal for specific groups of 
employees. These groups include se-
verely disabled persons, pregnant women, 
mothers in the four months after giving 
birth, employees on parental leave, mem-
bers of a works council, employees 
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serving in the military and employees 
affected by a transfer of undertaking.

Termination of an employee who has 
been certified as substantially disabled 
(or has applied for such recognition and 
will be certified in the future) requires 
the prior consent of the relevant local 
integration office. Employees are not, 
however, obliged to inform their em- 
ployer about their disabilities. The 
consent of the relevant local integration 
office will only be granted if the termina-
tion does not discriminate against the 
concerned employee in terms of his of 
her disability.

Unless exceptional authorization is  
granted upfront by the relevant admin-
istrative authority, any termination of 
a woman during her pregnancy or four 
months after giving birth is void. The 
same applies to employees on parental 
leave.

As stated earlier, the general protection 
against unfair dismissal provided by 
KSchG only applies to companies with 
more than 10 employees under common 
management in Germany (for an excep-
tion, see above). Smaller companies only 
have to respect 
(a) special protection against unfair dis-
missal to the degree this is applicable,  

(b) statutory and contractual periods for 
issuing notice and  
(c) certain formal requirements like wet 
ink signature(s) from the company’s  
authorized representative(s) on a notice 
of termination letter.  
Further requirements must be met only if 
a works council has established them, but 
works councils are rare in small compa-
nies.

Hearing the works council

According to Section 102 (1) of the Works 
Council Constitution Act (Betriebsverfas-
sungsgesetz, BetrVG), the works council, 
should one exist at the company, must 
be fully informed of all the circumstances 
related to a termination, especially the 
reasons for it. Afterward, the works coun-
cil must be given an opportunity to give 
the employer its opinion on the intended 
termination before the employer issues 
the notice of termination. It does not 
matter what the works council’s opinion 
is, only that the council had been fully 
informed and that the employer acknowl-
edges council’s opinion before issuing the 
notice.

Summary dismissal

German law not only provides for termi-
nation with due notice but also for sum-

mary dismissal. This, however, is reserved 
only for extreme cases. If the employer 
cannot be expected to continue the 
employment relationship even for just 
for the duration of the applicable notice 
period because the employee engaged in 
serious misconduct (for instance, one in-
volving a criminal offense), the employer 
may terminate the employment relation-
ship without giving advance notice. Such 
a summary dismissal must be issued no 
later than two weeks after the serious 
grounds for dismissal have been acknowl-
edged by those employer representatives 
who are authorized to decide whether 
or not to terminate the employment. In 
most such cases, a prior warning for a 
similar misconduct is again necessary.

Conclusion

Many uncertainties may emerge in the 
event of a termination of employment. 
Business owners and managers will not 
be able to deal with the variety of com-
plex situations that may arise as the Ger-
man system of protection against unfair 
dismissal is quite impenetrable. German 
law provides for a wide range of legal 
measures that prevent the establishment 
of a hire-and-fire mindset. Nevertheless, 
employers would benefit from obtaining 
legal information about this subject as 
it may help businesses avoid unneces-
sary lapses and prolonged employment 
disputes and processes. <–

Sabine Feindura 
Rechtsanwältin (German lawyer), Fachanwältin für Arbeitsrecht 
(Certified specialist for employment law), Partner, Buse Heberer 
Fromm Rechtsanwälte Steuerberater PartG mbB, Berlin

feindura@buse.de

www.buse.de
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Unlawful strike and damages
Employers subject to a strike: examination of possible violation of Duty to Keep the Peace is essential
By Dr. Daniel Hund, LL.M.

Unlike some other European 
countries, Germany does not 
have a tradition of extensive 

labor disputes between unions and 
employers. Even though wages are still 
largely determined by collective bargain-
ing agreements, labor unions in Germany 
are relatively reluctant to force employers 
into collective bargaining agreements by 
means of long-lasting strikes. This might 
have to do with the German mindset  
and culture that generally tends toward 
consensus. Furthermore, Germans typi-
cally associate strikes with chaos and dis-
order – things Germans despise probably 
even more than warm beer or not reach-
ing at least the semifinals of a World Cup.

Nevertheless, it would be incorrect to 
say that there have not been any se-
vere strikes in the past. In recent years, 
Germany has indeed experienced painful 
strikes initiated by unions representing 
a relatively small group of key employ-
ees with tremendous bargaining power 
(for example, in the air- and rail-traffic 
sectors). Whether it is the pilots’ union 
COCKPIT, the air traffic controllers’ union 

(Gewerkschaft der Fluglotsen – GdF) or 
the locomotive engineers’ union (Gewerk-
schaft der Lokführer) – they all have in 
common that (despite constituting a rela-
tively small group of employees within 
the organization) they can cause huge 
damage to the relevant employer compa-
nies if they go on strike. Very recently, the 
Federal Labor Court (Bundesarbeitsger-
icht – the court of last resort in labor-
related disputes in Germany) rendered 
a judgment on one of these strikes that 
was warmly welcomed by the employer 
community. Apart from constitutional 
questions, only the labor court system 
(Arbeitsgerichtsbarkeit) has jurisdiction 
over labor-related disputes between 
a union and an employer company in 
Germany.

Violations against the Duty to Keep the 
Peace

Generally speaking, a labor union in Ger-
many has the right to strike unless the 
strike violates the concept called the Duty 
to Keep the Peace (Friedenspflicht) or is 
disproportional. A strike violates the Duty 

to Keep the Peace when it aims to reach a 
goal that is regulated by an effective col-
lective bargaining agreement applying to 
the parties. Typically, strikes aim to reach 
more than just one goal, and often it is 
anything but obvious if one of the strike’s 
goals violates the Duty to Keep the Peace. 
If it does, the strike as a whole is tainted 
due to the principle known as the Scram-
bled Eggs Doctrine (Rühreitheorie). And, 
as a consequence, it can be stopped by a 
restraining order issued by a Labor Court 
(Arbeitsgericht). Moreover, if an unlawful 
strike causes financial damages on the 
employer’s side, the employer can file a 
claim in court for compensatory damages 
against the union.

In the case recently decided on by the 
Federal Labor Court, the GdF called a 
strike against the company operating 
Frankfurt International Airport (Fraport). 
The strike sought to reach many differ-
ent goals, one of which was regulated 
by an effective collective bargaining 
agreement between the GdF and Fraport. 
And since a regulation in the collective 
bargaining agreement covered the 

How strong is the bargaining power of 
German unions?
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underlying issue, the goal was prohibited. 
This prohibited goal tainted the strike as 
a whole and made it unlawful; however, 
presumably for a lack of due diligence on 
the GdF’s side, the union moved forward 
with the strike.

Even though Fraport could stop the strike 
quite quickly by means of a restraining 
order, the strike caused damages in the 
amount of €5.17 million. Consequently, 
Fraport sued the labor union for compen-
satory damages. In court, the GdF argued 
the strike would have taken place to 
reach goals other than the prohibited one 
in any case; and since the damages would 
have occurred anyway, there would be no 
liability.

Compensation even though the strike 
would have happened anyway?

That meant the issue the Federal Labor 
Court had to decide on was whether a 
labor union is obliged to pay compensa-
tion for damages caused by an unlawful 
strike should the strike in any case have 
happened to reach goals other than the 
one violating the Duty to Keep the Peace. 
To the delight of Fraport, the Court ruled 
against the union. It held that whether 
the union would have called a strike in 
any case to reach goals other than the 
prohibited one was not decisive. If so, it 

would have been a different strike but 
not the strike the Court had to decide on. 
The strike at hand, however, was unlawful 
due to the prohibited goal, and the strike 
resulted in damages for which the union 
was liable.

Practical consequences

This case demonstrates just how crucial 
it is for an employer subject to a strike 
to carefully examine if the strike aims 
to reach any goal that violates the Duty 
to Keep the Peace. And it can be even 
more important for the union itself to 
do so. If a strike aims to reach any goal 
violating the Duty to Keep the Peace, the 
employer can do more than just stop the 
strike by means of a restraining order and 
prevent more damages from happening. 
The employer can also sue the union for 
compensatory damages in court. By doing 
this, the employer is able to not only com-
pensate for its own financial losses. Such 
lawsuits can also decrease the probability 
of the union going on strike again in the 
future. To call a strike, the union requires 
money. According to German employ-
ment law, the employer does not have to 
pay striking workers for the duration of 
the strike. The striking union members 
are (to a certain extent) to be compensat-
ed by the union. According to its bylaws, 
a union is typically obliged to issue strike 

pay (Streikgeld) to its striking members 
during the strike. And the less money the 
union has in its strike pay “war chest,” the 
less its willingness to call for a strike. That 
means, the union will probably be more 
reluctant to call a strike in the future if 
they have to pay compensation to the 
employer for an unlawful strike. This 
applies especially to unions represent-
ing key employees who can cause severe 
damages once they are on strike.

Whether case law like the one at hand 
results from the German mindset and 
culture or the other way around is hard 
to say. In the end, it may be similar to the 
chicken and egg question. In any event, 
the Federal Labor Court has certainly 
not increased a union’s willingness to go 
on strike with its decision. At least the 
employer community can be happy about 
it. <–

Dr. Daniel Hund, LL.M. (New York University) 
Rechtsanwalt, Attorney-at-Law (Germany), Fachanwalt für 
Arbeitsrecht, Licensed Labor and Employment Law Specialist 
Beiten Burkhardt Rechtsanwaltsgesellschaft mbH, Munich

daniel.hund@bblaw.com

www.beitenburkhardt.com
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Rising to the challenge
Restructuring through a transition company: a helpful instrument in challenging situations
By Dr. Guido Zeppenfeld, LL.M. (University of Essex)

Restructurings on the company 
and business-site levels, espe- 
cially ones with mass layoffs, 

often involve legally complex issues and 
require diligent preparation and imple-
mentation. One of the employer’s most 
important goals is to avoid facing dismis-
sal protection claims after the restructur-
ing, as these individual proceedings may, 
in the worst case, consume more time 
and money than the actual restructuring.

One of the best instruments for mitigat-
ing the risk of a stressful post-restruc-
turing phase is to establish a transition 
company (Transfergesellschaft). Since 
it provides benefits to the concerned 
staff as well as legal certainty to the 
employer, a transition company is often 
recommended as a way to implement a 
headcount reduction and should be seri-
ously considered when envisaging such a 
challenging restructuring scenario.

This article provides a short overview of 
the key points pertaining to the estab-
lishment and financing of a transition 
company in Germany.

Definition of a transition company

A transition company is a company solely 
set up for a specific restructuring sce-
nario and whose only purpose is to help 
employees facing unemployment find 
new employment within a period of up to 
a maximum of 12 months.

Legal basis for a transition company

A transition company is created on the 
basis of the provisions in Section 111 of Ger-
many’s social security statute book III (So-
zialgesetzbuch – SGB III), which stipulates 
the requirements for the transition short-
term allowance (Transferkurzarbeitergeld; 
please see below for further details).

While Section 111 of SGB III is a rather 
short statutory provision for such a 
complex topic, the Federal Employment 
Authority (Bundesagentur für Arbeit) has 
published a business directive (Geschäfts-
anweisung) that describes in more detail 
the nature of a transition company and 
the different steps that apply to a transi-
tion short-term allowance as well as 

gives some guidance with respect to the 
employment authority’s scope of review 
when deciding on whether to grant a 
transition short-term allowance or not.

Establishment and structure

The existence of a works council is not 
mandatory for the establishment of a 

transition company, however in prac-
tice most transition companies are, in 
fact, the result of negotiations between 
an employer and a works council on a 
balance-of-interests agreement and/or  
a social plan. If the parties intend to offer 
a transition company, they usually agree 
on the following transition company 
provisions:

Establishing a transition company can be a win-win solution for employers and employees.
© Mike Watson/moodboard/Thinkstock/Getty Images
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Tripartite agreements

The concerned employees have the 
opportunity to enter into a tripartite 
agreement with their current employer 
and the transition company. This agree-
ment stipulates (a) that the employment 
relationship is terminated with effect 
upon the expiry of the individual’s notice 
period or at an earlier date and (b) that 
the employee enters into a new fixed-
term employment relationship with the 
transition company on the day after the 
termination date. This fixed-term rela-
tionship ends at the latest after  
12 months without any termination no-
tice required. The employee may, however, 
prematurely terminate this fixed-term 
employment relationship.

Income during fixed-term relationship

During their time at the transition com-
pany, employees have a monthly claim 
against the transition company for their 
individual transition short-term allow-
ance. For childless employees not entitled 
to maintenance payments, the transition 
short-term allowance amounts to 60% 
of the difference between the employ-
ee’s previous generalized net income 
(pauschaliertes Nettoentgelt) and the gen-
eralized net income the individual is enti-
tled to during the term of the transition 

company. Employees with children who 
are entitled to maintenance payments 
receive 67% of this difference.

It is crucial to be aware that the em-
ployment authority does not take into 
account any amounts above the contri-
bution assessment ceiling (Beitragsbe-
messungsgrenze) when calculating the 
transition short-term allowance.

In addition, the works council regularly 
requests that the employer pay a certain 
monthly amount on top of the transition 
short-term allowance (top-up). A granted 
top-up depends again on the respective 
negotiations but usually ranges from 75% 
to 85% of the previous net income. While 
it is naturally in the employer’s financial 
interest to limit the top-up as much as 
possible, it is also important to note that 
the prevailing opinion of the local em-
ployment authorities is that the top-up 
may not be too high (90% to 100%). This 
is to keep up the employees’ ambition to 
find a new job instead of staying in the 
transition company as long as possible 
because the actual difference in net 
income is relatively small.

Qualification budget

The employer typically grants a further 
one-off amount for special qualification 

activities during the time the employee 
is in the transition company. This amount 
can either be linked to the individual 
employee or can be granted for all trans-
ferring employees. In the latter case, it is 
usually up to the transition company to 
decide which portion is to be allocated to 
which employee depending on subjective 
needs.

Sprinter bonus

Lastly, the parties often agree to a 
“sprinter” bonus – which is encouraged by 
most employment authorities – for par-
ticipants in the transition company. This 
is a special payment for employees who 
accept a new job prior to the expiration 
of their fixed-term relationship at the 
transition company. The exact amount 
and calculation of this incentive payment 
depend again on the negotiations, but 
this incentive is usually financed by the 
savings the employer generates through 
the employee’s premature departure.

Requirements for funding the transition 
short-term allowance

As the transition short-term allowance is 
the linchpin of a transition company, the 
following briefly summarizes the re-
quirements for the transition short-term 
allowance:

General requirements

The employees concerned must face a 
permanent, nonavoidable loss of work 
with loss of wages, and the local employ-
ment authority must have been informed 
about the permanent loss of work.

In addition, the employment authority 
must have advised the management of 
the company and the works council about 
the transition short-term allowance 
during their negotiations on a balance-
of-interest agreement and a social plan. 
The authority may reject granting the 
transition short-term allowance if these 
agreements are concluded before the 
authority has formally consulted with the 
parties. It is therefore advisable to involve 
the employment authority as early as 
possible in the process in order to secure 
funding for the transition short-term 
allowance for all potential participants in 
the transition company.

Requirements on a business-site level 
(betriebliche Voraussetzungen)

The employment authority grants 
transition short-term allowance only to 
the concerned employees if personnel 
adjustment measures are conducted on 
the basis of an operational change in the 
meaning of Section 111, Sentence 3, 
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Nos. 1 to 4 of the Works Constitution Act 
(betriebliche Voraussetzungen – BetrVG).

In addition, employees must transfer into 
an organizationally independent unit 
(betriebsorganisatorisch eigenständige 
Einheit) to avoid layoffs and to improve 
their chances of integration.

Lastly, both the organization and the 
equipment of this independent unit are 
to raise the expectation that the desired 
integration will be successful. In short: a 
proper transition company has to be set 
up.

Requirements on a personal level  
(persönliche Voraussetzungen)

In order to be eligible to receive transi-
tion short-term allowance, the concerned 
employee must be facing unemployment 
and may not be excluded from receiving 
short-term allowances.

Note: An employee who enjoys special 
protection against ordinary dismissal 
also “faces unemployment” if she or he 
is explicitly mentioned in a names list 
attached to the balance-of-interests 
agreement. For this reason, agreement 
on an official names list with the works 
council over the course of negotiations is 
recommended as this list may provide a 

certain amount of security for the major 
of funding for the transition company.

Prior to transfer into the transition 
company, the employee must have also 
registered as seeking employment with 
the relevant local employment authority.

And the employee must have attended 
a meeting called a “profiling.” This is an 
individual or group meeting during which 
the employee’s prospects for integration 
into the labor market are analyzed and 
determined.

Financing the transition company

The local employment authority finances 
a large portion of the transition com-
pany by paying the transition short-term 
allowance, provided the relevant require-
ments are met. It is, however, the employ-
er’s obligation to pay the

• negotiated top-up amount,

• full social security contributions –  
that is, both the employer and the  
employee contributions (regularly 
calculated on the basis of only 80%  
of the last gross income),

• full compensation for vacation days 
and public holidays,

• qualification amounts and

• overhead costs for the transition 
company.

Despite these various costs, an employer 
is usually able to finance one full month 
of the transition company by paying only 
50% to 60% of the former monthly costs 
for the respective employee. Employers 
should, therefore, always try to encourage 
employees to contribute portions of their 
individual notice periods to the transition 
company period.

Summary

The establishment of a transition com-
pany requires some effort and consid-
eration during the preparation phase of 
the envisaged restructuring and incurs 
further restructuring costs. If, however, 
both the employer and the works council 
support the transition company as an 

appropriate way to reduce headcount 
in terms of the concerned staff, then a 
transition company is usually accepted 
by most of the concerned employees. As 
a consequence, these employees do not 
face terminations for operational reasons 
(betriebsbedingte Kündigungen) but can 
voluntarily transfer to the transition 
company. At the transition company, they 
have the chance to be trained and obtain 
further qualification for a new job while 
receiving a large portion of their previous 
net income. And the employer not only 
provides a reasonable approach to imple-
menting a reduction in workforce but can 
also reduce the risk of having to deal with 
time-consuming and costly dismissal-
protection claims after the restructur-
ing. Due to this combination of positive 
effects, it is fair to say that a transition 
company can be a win-win instrument in 
challenging situations and should, there-
fore, be used where possible. <–

Dr. Guido Zeppenfeld, LL.M. (University of Essex) 
Rechtsanwalt, Fachanwalt für Arbeitsrecht 
Certified Information Privacy Professional (CIPP/E) 
Partner, Mayer Brown LLP, Frankfurt am Main
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In God’s hands alone?
Litigation in German labor courts: an overview
By Dr. Henning Reitz

According to a popular turn of 
phrase in Germany, those in 
court and on the high seas are 

supposedly in God’s hands alone. This 
serves to express the supposed unpredict-
ability of court rulings and the feeling of 
helplessness experienced by some in their 
dealings with the judicial system. For-
tunately, this image has very little to do 
with reality: Particularly the German labor 
courts, as a rule, are reliable, and, at least 
as far as their reactions are concerned, 
they predictable players that act effec-
tively in both a national and international 
comparison and thus play a positive role 
for Germany as a place to do business.

In the following, a short overview of  
the labor court system in Germany and 
the typical course of litigation will be 
presented.

The “classic” allocation of roles in litiga-
tion before the labor courts

One should be aware of the fact that 
labor law primarily serves to protect em-
ployees, such as in regulating minimum 

employment standards. This purpose 
means that company representatives 
who go before the labor courts will  
mostly have the feeling that they are 
more or less engaged in an uphill battle. 
This should not, however, be misunder-
stood to mean that the labor courts gen-
erally would make decisions that are hos-
tile to business; rather they are obliged 

to follow the protective goal of the law 
and establish a balance between the 
freedom of a company to follow its busi-
ness pursuits and the social and financial 
interests of the workforce. Company 
representatives should take this purpose 
of law as well as the typical allocation of 
roles into account and be prepared!

Organizational structure of the labor 
court system

The labor courts in Germany form their 
own branch of the judiciary that is sepa-
rate from the other courts. These are spe-
cialized courts that only deal with issues 
related to labor law. In particular, they 
have jurisdiction in proceedings where 
the validity of terminations or other 
claims under employment relationships 
are in dispute. They also have jurisdiction 
over disputes between works councils or 
trade unions and businesses.

The instances of the labor courts are 
set up in three tiers. Proceedings begin 
before the local labor court of the first 
instance. In most cases, the decision of 

this court of first instance can be ap-
pealed to the next level of the superior 
labor court (Landesarbeitsgericht) as the 
court of second instance. A further appeal 
to the Federal Labor Court (Bundesarbeits-
gericht) is only possible in special cases 
such as if the legal issue to be settled is of 
fundamental significance.

Process in the first instance

The majority of litigation already con-
cludes in the first instance. This often 
occurs even without a court judgment 
because the parties have come to an 
agreement and entered into a settlement.

To promote settlement, the first instance 
comprises two steps: A “conciliation 
hearing” (Gütetermin) takes place quickly 
– usually within four weeks of filing the 
action. At this hearing, a professional 
judge discusses the legal situation and 
the opportunities for an amicable ar-
rangement with the parties. Many cases 
already end here in settlement, which, as 
a rule, is certainly meaningful –  
despite the required compromises 

Settlement is often the best solution, if the 
goal is to avoid costs, extra effort and the 
risks associated with litigation.
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– if one wishes to avoid the costs and 
efforts associated with litigation and the 
otherwise threatening legal uncertainty 
until the matter is finally clarified. In ac-
tions for protection against dismissal, a 
settlement will usually provide that the 
employment relationship has terminated 
and the employee will receive a severance 
payment as compensation for the loss of 
his or her job.

If no settlement is reached, the par-
ties are then requested to present their 
positions in writing. This leads to the 
exchange of several legal briefs, whereby 
care must be given that submissions are 
accurate and complete. If a party provides 
incomplete or inaccurate submissions, 
a danger exists that the party will have 
already lost the case for this reason!

After some time – usually about three to 
six months after filing the action, there is 
a second court hearing before the “cham-
ber” (Kammer). The chamber is comprised 
of three judges, of which only one is a 
professional judge. The other two judges 
are lay judges who are from the work-
ing world (one each from the employee 
and employer side). If no agreement is 
reached here, the court will, in the major-
ity of cases, hand down a decision that 
constitutes the conclusion of the first 
instance.

Consequences of a decision by the labor 
court of first instance

Usually, decisions by the labor courts are 
provisionally enforceable. This means 
that the plaintiff who succeeds in the 
first instance can (provisionally) enforce 
the judgment with the means provided 
under the law of enforcement even prior 
to the finally adjudicated conclusion of 
the litigation. In actions for protection 
against dismissal, it is not uncommon 
that the employer may be forced to tem-
porarily continue to employ the termin- 
ated employee. This is where a peculiar-
ity of German labor law that appears 
strange to many comes into play: If 
employment is terminated but the labor 
court has ruled that the termination 
was invalid, this does not lead to the 
employee having a claim to a settlement 
as compensation for the invalid, unfair 
termination. Rather, the employee has a 
right to continue (at least temporarily) 
to be employed by his or her employer! 
German law is significantly different on 
this point than other jurisdictions. If the 
desire is to rule out this risk, considera-
tion must be given – taking into account 
the chances of winning – to whether 
the employee should perhaps be offered 
a larger severance payment in order to 
come to an amicable settlement in the 
sense of a termination.

Conversely, the employee must also give 
good thought to whether entering into 
a settlement is the better solution: If, at 
the end of proceedings, the courts rule for 
protection against dismissal and that the 
termination was valid, the principle under 
German law is that the employee will not 
have any claim to payment of a settle-
ment at all (unless, as an exception to the 
rule, a collective bargaining agreement or 
a social plan provides otherwise)!

Continued litigation

As a result, most labor law conflicts will 
conclude in the first instance no later 
than six to nine months after filing the 
action. Statistically, most litigation does 
not proceed beyond the court of first 
instance. More time must be allowed 
for, however, if the judgment in the first 
instance is not accepted and the superior 

labor court or perhaps even the Federal 
Labor Court deal with the matter (three 
years may well pass before the Federal 
Labor Court hands down a decision). For 
this reason, one should always examine 
the question of one’s own risk of losing 
and, on this basis, consider whether an 
amicable (and thus quick) settlement of 
the litigation is preferable after all.

By taking into account the above prin-
ciples and being aware of the pertinent 
case law of the German labor courts and 
thus of the chances of winning or risk of 
losing a case, one certainly is not in God’s 
hands alone in the German labor courts. 
Rather, it is generally possible to positively 
influence one’s own fate through careful 
planning and management and, where 
appropriate, by ending the litigation 
through settlement. <–
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Expensive, but worth the investment
The conciliation committee: an important tool within the practice of labor law
By Axel Braun

Background: A conciliation com-
mittee (Einigungsstelle) is an 
arbitration board between an 

employer (Arbeitgeber) and a works 
council (Betriebsrat). It is regulated in the 
Works Council Constitution Act (Betriebs-
verfassungsgesetz, BetrVG), the main legal 
source in Germany for the relationship 
between employers and works councils. 
Depending on the specific matter, the 
workers representative body can also 
be the central or group works council 
(Gesamt- oder Konzernbetriebsrat). While 
differences of opinion between these 
parties concerning points of law are 
generally handled by labor courts, settling 
differences related to collective regulatory 
issues within the establishment is the 
primary task of conciliation committees.

The Works Council Constitution Act 
(WCCA) provides that certain working 
conditions be jointly regulated by the 
employer and the works council on the 
basis of a consensus that normally has to 
be in writing. This obligation for a written 
consensus is described by the term co- 
decision in its proper sense (full codeci-

sion), whereas the obligation to hear 
or to consult with the works council or 
even the works council’s veto rights are 
basically considered in Germany a “soft 
version” of codetermination.

The WCCA distinguishes between com-
pulsory and voluntary codetermination 
(Section 76 of the WCCA). A codecision is 
compulsory if the WCCA explicitly states 

that the ruling of a conciliation commit-
tee is binding and replaces an agreement 
between the employer and the works 
council if the parties fail to reach an 
agreement. An employer’s instruction to 
work – for instance, to work at a certain 
time on a certain day – is null and void if 
a matter of codecision is affected but not 
regulated by a shop agreement with the 
works council or a decision of a concili-

ation committee. The scope of matters 
subject to full codecision is very broad, 
ranging from rules concerning a work-
ers’ conduct at the workplace; working-
time regulations of any kind, including 
overtime and vacation planning; tech-
nology in the workplace that allows the 
performance or conduct of an employee 
to be monitored; pay structure; and so on 
(Section 87 [1] of the WCCA) to setting up 
a social plan in the case of mass lay-offs 
(Section 112 [4] of the WCCA).

In general, works councils and employ-
ers are obligated to work on a basis of 
mutual trust (vertrauensvolle Zusam-
menarbeit, Section 2 of the WCCA) and 
try to settle contentious issues internally 
(Section 74 of the WCCA). Nevertheless, 
amicable agreements cannot always be 
reached due to the different interests of 
employers and works councils. If attempts 
fail, the law foresees the conciliation 
committee as an instrument of institu-
tional conflict resolution (Section 76 of 
the WCCA). Established at the request of 
either the employer or the works council, 
the committee acts as an arbitration 

Conciliation can lead to a practical solution that the parties would not have been able to 
find without this external help.

© AndreyPopov/iStock/Thinkstock/Getty Images
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body to resolve a collective dispute and in 
these cases has the authority to establish 
a binding regulation. In practical terms, 
the committee initially assumes a mod-
erating role, with its chair always placing 
a focus on helping the parties reach con-
sensus. In practice, more than 90% of all 
conciliation committee proceedings end 
in consensus. Meanwhile, no responsibil-
ity is given to the conciliation committee 
for specific conflicts between the em-
ployer and individual employees.

Composition of the committee

In each matter of codecision, the size 
of the conciliation committee and the 
person who chairs it must be agreed on 
by the works council and the employer. 
Formation of a permanent committee is 
possible; however, it is quite exceptional 
in general practice (Section 76 [8] of the 
WCCA).

The key person in any conciliation 
committee proceeding is of course the 
individual chairing the committee. The 
law only says that the person has to be 
neutral; and although formal skills are 
not required, normally a former or active 
labor judge serves as chair. If the em-
ployer and works council cannot agree 
on an individual, the chairperson will be 
nominated by the local labor court. In 

order to not anticipate any outcome of 
conciliation committee proceedings, the 
labor court will only refuse to nominate a 
chairperson in the very exceptional situa-
tion that it is obvious no codecision right 
can be affected.

The law doesn’t state a specific number 
of committee members, only saying the 
committee has to consist of the same 
number of members (Beisitzer, or asses-
sors in English) from each side and this 
number has to be agreed on. In the ab-
sence of agreement, the labor court again 
decides on the size of the committee. In 
practice, the number ranges between two 
and four (mostly three), depending on 
the complexity of the respective dispute 
as well as the expertise and experience 
of the intended committee members. 
Although separately nominated by each 
side without influencing the other, asses-
sors are formally independent from in-
structions and orders. Despite this certain 
amount of distance, they do represent 
the interests of the party that nominated 
them.

The costs of the committee are borne 
entirely by the employer; they include 
remuneration for the chairperson and 
external committee members as well 
as expenses for legal advice. External 
members are typically representatives of 

trade unions or employers’ associations, 
lawyers or, as the case may be, experts 
in finance, IT or workplace health and 
safety. Company employees who take a 
seat on the committee are released from 
their work duties for the length of the 
proceedings and continue to receive their 
standard remuneration.

Functioning

In compulsory matters of codecision, 
conciliation committee proceedings can 
be initiated upon the request of one party 
alone; in matters where the law does not 
foresee compulsory codecision how-
ever, the proceedings require consensus 
between the employer and the works 
council. This consensus has to continue 
for the entire length of the proceeding. 
Voluntary codecision seems to be a very 
rare situation, but in practice it occurs 
quite frequently when setting up special 
incentive programs to motivate the work-
force such as company pension plans or 
bonus programs, special-purpose incen-
tives and the like.

According to Section 76 of the WCCA, 
a conciliation committee has to take 
action immediately after its formation. 
The committee holds verbal discussions 
and can even obtain experts’ opinions or 
examine witnesses. In practice, however, 

this is rather unusual, and the chairper-
son acts as a mediator who puts all his 
or her efforts and skills into finding a 
deal between the parties. The “power 
to convince” that the chairperson can 
exercise on the employer and the works 
council draws from his or her potential 
right to vote. If a deal cannot be reached, 
the committee as a whole must reach a 
decision by a majority vote. This makes 
the chairperson’s vote decisive, and the 
party refusing to agree to a compromise 
always runs the risk of losing everything. 
The decision adopted by majority vote is 
binding on the employer and the works 
council.

In compulsory proceedings, the decision 
of the conciliation committee replaces an 
agreement be-tween the works council 
and the employer; in voluntary proceed-
ings, the committee’s decision is only 
binding if both parties submit them-
selves to it in advance or by accepting it 
afterward.

Effect on judicial proceedings

Conciliation committee decisions can be 
subject to legal appeal before the local 
labor court, which has to assess if the 
ruling was fair and does not violate the 
law. In practice, conciliation committee 
decisions that are appealed on the 
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basis of an alleged violation of the law 
typically concern the conciliation com-
mittee not having authority over the 
codecision matter, violation of proce-
dural rules or, sometimes, the rule of 
equal treatment. Quite often though 
the parties discuss whether the concili-
ation committee has pronounced a fair 
ruling within the limits of reasonable 
discretion. If the latter is contested, the 
appellant has to act within the very 
short two-week period of appeal.

Summary

Conciliation has traditionally been 
seen as a very expensive arbitration 

process with an unpredictable out-
come. This view has changed, how-
ever. The burden of cost cannot be 
contested, but conciliation can lead 
to a practical solution that the parties 
would not have been able to find with-
out external help. Looking at it this 
way, the costs associated with concilia-
tion can be seen as an investment that 
should not be postponed to a point 
when a conflict has already reached 
a point where it would be difficult 
for any mediator to get the parties in 
conflict back to business. <–

Axel Braun 
Fachanwalt für Arbeitsrecht, Partner for Employment 
Luther Rechtsanwaltsgesellschaft mbH, Cologne

axel.braun@luther-lawfirm.com
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Walking on a tightrope
Incentive plans: a project report on challenges in rolling out new plans
By Lars Rottschäfer and Dr. Martin Trayer, LL.M. (Edinburgh)

Modifying an existing incen-
tive plan is like walking on a 
tightrope – it requires keeping 

the right balance between preserving the 
flexibility required to adapt the plan to 
new challenges and addressing employee 
expectations. In recent years, German 
labor courts have taken a much stricter 
stance toward any caveats regarding per-
formance-related pay. As a result, main-
taining the right balance has also become 
a legal issue, and aligning company strat-
egy, employee communication and legal 
requirements has become a key to safely 
reaching the other side. Recently, SGL Car-
bon Group successfully introduced new 
incentive programs. Below is a description 
of the project and the decisions that had 
to be made regarding the legal setup.

The project

SGL Group is one of the world’s leading 
manufacturers of carbon-based products, 
from carbon and graphite to carbon fiber 
and composites and is headquartered in 
Wiesbaden, Germany. The corporation has 
more than 40 production sites around 

the globe and a service network that cov-
ers over 100 countries. In order to secure 
the SGL Group’s long-term position in the 
market, the company decided in 2014 to 
implement an overall strategic realign-
ment. One important element of this was 
redesigning the incentives and compen-
sation program for global senior manage-
ment, which comprised 190 managers in 
nine countries. 

SGL decided to maintain the compen-
sation components with base sal-
ary, short- and long-term incen-
tive plans and supplementary 
benefits within the corporate 
retirement plan in Germany 

but to redesign the individual elements. 
The new compensation structure, which 
had also taken into account the results of 
a review of all senior management func-
tions and the respective position evalu-
ations, would be systematically linked to 
the company’s long-term strategy as well 
as be aligned with market-based com-

pensation structures 
and mechanisms. 

In addition, the 
whole re-
muneration 

package would 
be less complex 

than before and as 

such easier to plan for both for the senior 
managers and SGL. 

As part of restructuring of the organiza-
tion, all senior management positions 
were reevaluated; and, starting in 2015, 
the internal grading system was simpli-
fied and eliminated the benefits levels. 
Base salaries were aligned with national 
and international standard market levels 
on the basis of recognized market studies 
and supported by internal salary bands. 
The bonus plan itself was replaced by a 
new short-term incentive plan, raising 
bonus potential to match market levels. 
The short-term financial control parame-
ters were aligned with the company‘s 

To keep the right balance, check both sides!
© eelnosiva/iStock/Thinkstock/Getty Images
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business position with varying control 
parameters from year to year, depending 
on the short-term goals of the SGL Group 
or separate business units. The weight-
ing of individual objective categories was 
standardized for all senior management 
levels. In the future, it would also be 
possible to considerably exceed financial 
objectives. 

Since members of senior management 
make a significant contribution to the 
sustainable company success of SGL 
Group, a new long-term incentive plan 
was also introduced. With the SGL Perfor-
mance Share Plan (PSP), senior managers 
would be motivated and encouraged 
to take a long-term perspective in their 
thinking, one that would be in line with 
stable company success. All previous 
equity-based long-term compensation el-
ements would therefore now be focused 
on the SGL Performance Share Plan.

The introduction of new compensation 
plans was carried out on the basis of a 
comprehensive compensation concept 
called “Ready for tomorrow!” A commu-
nication strategy was designed to launch 
the new compensation package, includ-
ing a broad range of initiatives to involve 
internal boards and committees. The con-
cept comprised written communication 
from the CEO to managers as well as a 

series of global webinars held by human 
resources that explained the need for 
change. An important legal requirement 
was the short- and long-term incentive 
plans’ compliance with local regulations 
in every location worldwide. Compliance 
was ensured through local tax and  
legal country reports in the relevant 
jurisdictions.

Group versus local entity plan

A crucial decision right at the start of the 
project was which legal entity should 
issue the plans. In general, group plans 
increase identification with the parent 
company and ensure equal treatment of 
management worldwide. Senior manag-
ers are generally not, however, employees 
of the parent company, so the benefits 
would be issued by “a third party.” This  
is permissible under German law, but 
may cause legal or tax issues in other 
jurisdictions:

In Germany, the employer has full flex-
ibility to decide whether bonuses or other 
benefits will be granted by the company 
or by the company’s parent company. The 
German Federal Labor Court (Bundesar-
beitsgericht, BAG) held in 2003 that obli-
gations arising from a share option plan 
issued by the parent company do not 
necessarily form part of the employment 

contract (BAG, decision dated February 12, 
2003, File No. 10, AZR 299/02). If the plan 
is operated exclusively by the parent com-
pany or any other group company that is 
not the employer, a separate contract will 
be issued. Any claims arising from these 
plans have to be specifically directed to 
the parent company rather than the em-
ploying entity. For German managers, this 
means they may have to enforce their 
rights at the seat of the parent company, 
which – in case of a foreign group – may 
be outside Germany.

The concept of benefits provided to an 
employee by a third party is not, however, 
recognized in every jurisdiction. Some ju-
risdictions require that the employment 
contract (and the related documents) 
come from an employer based in the 
respective country. A plan operated by the 
parent company that is not the employer 
would obviously not meet these crite-
ria. SGL therefore decided that the plan 
would become part of the existing em-
ployment relationship with the relevant 
legal entity, however the plan objectives 
would be determined by group strategy 
and the decisions of group management.

Discretionary versus legally binding plan

Often one of the most challenging ques-
tions for the plan issuer is how to ensure 

flexibility for future amendments to the 
plan while at the same time accommo-
dating the need to effectively incentivize 
employees.

A fully discretionary plan provides maxi-
mum flexibility for the employer. The typi-
cal wording of a discretionary plan is that 
the employer is free to decide whether 
and in what amount a bonus will be paid. 
As a result, the decision on the amount of 
the bonus is left to the employer. Under 
German law, however, the employer is not 
entirely free in making this decision. The 
German Civil Code (Bürgerliches Gesetz-
buch, BGB) stipulates that the decision 
must be fair and reasonable. Employees 
can challenge the employer’s decision in 
court. If the court finds the employer’s 
decision was not fair and reasonable, it 
can determine the amount on behalf 
of the employer (§ 315 [3] 2, BGB). In one 
reflection of this, BAG recently increased 
the employee’s bonus as the employer 
could not justify why the discretionary 
bonus could be reduced to zero when 
other employees still received a bonus 
(BAG, decision dated August 3, 2016, File 
No. 10, AZR 710/14).

From an employee’s or candidate’s per-
spective, a fully discretionary plan does 
not offer any predictability regarding 
the bonus amount. If an employer 
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nonetheless decides to mention specific 
amounts in plan documents, the employ-
ment contract or a job offer may turn into 
a legal obligation. BAG held in 2013 that 
an employee who had been informed 
about a bonus amount that would be 
payable should he reach certain objec-
tives could not be fully deprived of the 
results of his work – despite the discre-
tionary language in the contract (BAG, 
decision dated February 20, 2013, File No. 
10, AZR 177/12). As a result, discretionary 
plans may be a downside in the recruit-
ment process since no figures can be 
guaranteed to the candidate.

A common way to solve this dilemma and 
preserve some flexibility is through bind-
ing but short-term plans or by building in 
significant discretionary factors. SGL de-
cided, however, for a fully binding plan to 
increase commitment and predictability 
for its management. This meant that any 
change to the plan in the future would 
require the managers’ consent. Binding 
plans have had a history at SGL, so the 
managers had to give their consent when 
SGL introduced the new incentive plans. 
Through effective and comprehensive 
communication, SGL ensured a 100% ac-
ceptance rate for the new plans.

Good leaver versus bad leaver

A further challenge from a legal perspec-
tive is how to treat employees who leave 
before the end of the plan’s term. An 
employee leaving the company will no 
longer contribute to its success in the 
future. The employer may therefore wish 
to have the final say on whether or not to 
pay out an incentive. A common approach 
is to draw a distinction between “good” 
and “bad” leavers, the latter ones leaving 
on their own accord or having caused 
their dismissal by breach of contract or 
other misbehavior.

This point of view does not, however, 
take into account the employee’s efforts 
and achievements during the time the 
plan was in effect. BAG has taken the 
view that a plan regulation depriving 
employees of the results of their work 
when they leave before a defined date is 
invalid (BAG, decision dated November 13, 
2013, File No. 10, AZR 848/12). The decision 
relates to a plan that was (at least partly) 
performance based and did not impact 
plans (solely) aiming at retention. Accord-
ing to the court, further exceptions may 
apply  where the employee’s performance 
cannot be reasonably measured on a pro 
rata basis or has a particular value in a 
given time period such as, for instance, in 
a seasonal business. In an earlier decision 

back in 2008, the BAG had given wider 
discretion to employers issuing stock 
(whether real or phantom) or stock op-
tions (BAG, decision dated May 28, 2008, 
File No. 10, AZR 351/07). The court argued 
that the value of stock at a given time in 
the future is hardly predictable and thus 
the employee’s expectations do not need 
to be protected in the same way as with 
a bonus paid in cash. These considera-
tions seem to hold true irrespective of the 
newer decision in 2013.

Works council participation

Introducing a new incentive plan may 
trigger participation rights of local em-
ployee representation such as those in 
a works council or union. These have to 
be considered when setting up the road 
map for such a plan and planning the 
timing for its communication and rollout. 
German works councils have a say in any 
changes to a current compensation and 
benefits plan pursuant to § 87 (1) No. 10  
of the German Works Constitution Act 
(Betriebsverfassungsgesetz, BetrVG). 
Managing directors (Geschäftsführer) and 
senior executives (leitende Angestellte) 
are not, however, represented by a works 
council. For other management staff, SGL 
decided to have a formal agreement with 
the works council referring to the respec-

Checklist: crucial decisions to be taken 
from a legal perspective:

•  Who will issue the incentive 
scheme? Group versus legal entity 
approach

•  Who will be eligible for the 
plan? Managing directors, senior 
executives, employees

•  How much flexibility do we need? 
Fully discretionary plan versus 
binding agreement

•  Which laws shall apply to the plan? 
Global plan versus local plans

•  What language shall be chosen for 
the plan? One plan, one language 
versus multiple languages

•  How do we treat employees leaving 
along the way? Good leaver versus 
bad leaver definition

•  What existing plans are in 
place and how are they to be 
terminated?

•  Does the works council have any 
participation rights?
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tive plan document of the short-term 
incentive plan (Betriebsvereinbarung).

Language requirements

Local language requirements can 
cause significant delay and additional 
translation costs. There are no such 
statutory requirements under German 
law that stipulate the plan’s language 
must be German. BAG held in 2014 
that an employer may rely on the 
employee’s acceptance of an employ-

ment contract in German – even if the 
employee does not speak German. It is 
the employee’s responsibility to ensure 
he or she knows what he or she is 
signing (BAG, decision dated March 19, 
2014, file No. 5, AZR 252/12). Other juris-
dictions, however, require that docu-
ments governing employment need to 
be in the local language (such as under 
Polish or French law). Before rolling out 
the plan to other jurisdictions, such 
requirements need to be checked with 
local legal support. <–
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