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Brexit and the fate of German dismissal protection
Frankfurt first, A legislative move to attract UK banks to relocate top talent to Germany’s financial hub
A Guest contribution by Michael Magotsch, LL.M. (Georgetown)

O

n March 15, 2019, the German
Parliament passed the Act on
Tax-Related Provisions Regarding the UK Withdrawal from the EU
(Brexit-StBG/Steuerbegleitgesetz). The new
legislation introduces a first inroad on
Germany’s otherwise strict dismissal
protection. The move is designed by the
German government to attract UK banks
to relocate to Frankfurt, rather than one
of the other financial centers in the
remaining 27 member states of the
European Union.
The strict rules under the German
Dismissal Act (Kündigungsschutzgesetz/
KSchG) are the core of termination
protection in German employment
contracts. For the first time, the act
provides for a specific relaxation of these
rules. Since German law does not
recognize the concept of employment “at
will,” in principle, if the German Dismissal
Act applies, employment in Germany can
only be terminated for a stipulated cause.
The Brexit Transition Act will allow banks
located in Germany—provided they

One potential consequence of Brexit is that financial institutions currently based in London may consider relocating to other European
financial centers.
© CharlieAJA/iStock/Thinkstock/Getty Images

qualify as “significant institutions”—to
terminate employment contracts with
their high-paid employees (as long as
their jobs qualify them as “risk takers”)

without following the usual strict
requirements imposed by German labor
law.

Nevertheless, the public outcry—mainly
stemming from union representatives,
such as the German Federation of Trade
Unions (DGB) and the public-service –>
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union (ver.di), as well as former Federal
judges—seems excessive. Raising
concerns regarding potential discrimination and violation of the constitution, the
Confederation of German Employers’
Associations (the counterpart of the
German unions under German collective
autonomy) has argued that the act is too
narrow and its scope should be broadened to include non-significant institutions as well. The group has especially
stressed the specific limitation to top
earners at major banks and compared it
with the broader approach taken for
financial institutions, including the
insurance industry.
Political background
One potential consequence of Brexit is
that financial institutions currently based
in London may consider relocating to
other European financial centers. In
Germany, this generated concern that
Frankfurt, the German financial metropolis, faced a major disadvantage compared
with competing cities such as Paris,
Zurich and Barcelona. German employment protection laws were at the top of
the list of concerns. The key issue revolved
around how employers would be able to
terminate employment contracts with
highly paid investment bankers under
Germany’s strict labor laws.

Legal background
It is first necessary to consider the
background of German dismissal protection. As previously mentioned, Germany
does not provide for employment
termination “at will.” On the contrary, if
an employer fails to prove at least one of
the three legally recognized grounds for
dismissal, the former employee must be
re-employed if he or she files suit with a
local labor court. Unless the employer
succeeds in negotiating severance pay
during mediation, re-employment is
indeed the usual result. Except for
executive employees (leitende Angestellte)
and members of the management board
(C-level executives), these strict termination protection rules apply to all employees, regardless of salary level.
The solution proposed by the new act is
not surprising: The new provisions
provide banks with the right to end
employment without giving any reason
or presenting any justification (section 9
paragraph I 2 of the German Dismissal
Act), thus deviating from the standard
German termination protection proceedings. Banks may benefit from the simplified termination proceedings and opt for
an application to end employment
(Auflösungsantrag) provided the following prerequisites are met:

•

the employee qualifies as a “risk-taker”
(Risikoträger), pursuant to section 25a
of the German Banking Act (section
25a paragraph 5a KWG);

•

the employee’s annual fixed salary is
three times higher than the pension
contribution limit, currently €241,000
per annum; and

•

the bank terminating the contract
(that is to say, the employer) qualifies
as a “significant financial institution”
pursuant to section 25n of the
German Banking Act/KWG, meaning
over the course of the last three years,
its balance sheet total reached or
exceeded €15 billion on average.

Consequences: Severance pay instead of
re-employment risk
If a bank has applied for a termination of
contract without providing any justification, the labor court must sentence the
bank to pay severance pay before ending
the employment contract with the risktaker. This will result in a statutory
limitation of severance payments for
risk-takers, the maximum severance sum
in the event of separation constituting 12
to 18 months’ gross salary, depending on
age and seniority. Thus, the financial risk

associated with dismissal litigation will
be drastically reduced.
Risk-takers do not have to be executive
employees (leitende Angestellte) as per
section 14 paragraph II 1 of the German
Dismissal Act. It is therefore irrelevant
under the new act whether the risktakers are entitled to independently hire
and/or fire staff (which is seldom the
case), as exempted employees normally
must be under the German Dismissal Act.
Furthermore, the act does not apply to
insurance companies—it is limited
exclusively to banks. It will, however,
apply to all banks doing business in
Germany and not only to London or
UK-based banks planning to transfer staff
to Germany.
All that said, highly-paid top bankers will
eventually lose their German termination
protection. This may leave major banks
faced with a difficult task when trying to
attract top talent. Alternative options
could include adding exit clauses to
contractual agreements made with
candidates with high potential, such as
fixed severance amounts and/or longer
termination notice periods. Combining
these with post-contractual non-compete
clauses may be useful. On the positive
side, this means banks’ HR divisions will
enjoy much more flexible staffing at –>
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the higher end of the pay scale, and
costly, time-consuming litigation in the
event of separation will no longer be a
concern.
When will the act come into force?
The act will enter into force on the
same day the EU withdrawal agreement between the UK and the EU
enters into force — which is still
expected to be March 29, 2019. Very
recent news, however, could result in a
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substantial delay compared with the
original Brexit date. The terms of the
act that simplify termination will,
however, only become effective as of
November 29, 2019—or eight months
after the act enters into force, pursuant
to section 64m of the German Banking
Act/KWG.
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As a result, the act will only apply to
employment terminations or separations served after the effective date,
currently November 29, 2019. <–
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A European journey in a nutshell
Flexibility in employment relationships in Germany and eastern Europe
By Filip Hron, Karolina Stawicka, Katarzyna Magnuska, Dr. Martin Nebeling, Dr. Artur-Konrad Wypych, Zoltán Tarján and Karim Laribi

I

n Europe, the need for flexibility in
employment relationships is great
— especially since the advent of
digitalization. Remote working options in
particular have gained popularity in
recent years. Offering prospective
employees the opportunity to do some of
their work remotely is perceived as a way
to attract candidates — especially
highly-skilled professionals — and as a
chance to get an advantage over competitors. The most significant barriers to
remote working are legal restrictions and
the mentality of employers. Most
employers who are reluctant to let their
staff work outside the office are afraid of
forfeiting supervision over their employees; they doubt remote employees will
work at the same level of quality and
efficiency as those who can be observed
by a manager. In various EU countries,
legislation currently does not fully
address business needs, therefore
changes are required. Although remote
working is not yet expressly regulated
within these various legal frameworks, an
increasing number of companies are
introducing internal policies on their –>

In Europe, the need for flexibility in employment relationships is great — especially since the advent of digitalization.
© metamorworks/iStock/Thinkstock/Getty Images
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own to allow for such an option. To
safeguard an employer’s interests and
mitigate risks, the introduction of this
kind of policy is a must — otherwise the
company may face liability for work-related accidents or overtime claims that
would be difficult to verify.
But remote work is only one of the topics
within this ongoing discussion. A few
other subjects worthy of mention include
the possibility for an employee to reduce
or increase their working hours for a set
period and the measures taken by
legislatures to prevent repeated fixedterm contracts. This article should give an
overview of current developments in
labor law throughout the EU regarding
flexible working hours and flexible work
models.
Czech Republic: Need for change
In general, employment relationships in
the Czech Republic are mainly governed
by the Labor Code. The parties to the
employment contract are free to agree on
the place or places of work where the
employee shall carry out the tasks they
agree on. The percentage of employees
able to work remotely has increased
steadily over the years and currently lies
at 9.1%. Despite the popularity of remote
working, current legislation fails to

provide relevant rules and thus prevents
this sphere from developing more rapidly.
The current legal framework in the Czech
Republic only provides rules regarding
remote working within a limited scope. It
only concerns employees who schedule
their working hours independently of
their employer subject to pre-arranged
conditions. More often, however, the
employer expects employees working
remotely to be available during certain
hours (usually office hours).
In 2017, the Czech government was
considering a fundamental amendment
to the Labor Code. The various changes
were related to terms of remote working,
allocation of expenses and the regulation
of working time. Under the amendment,
the employer would have been responsible for direct expenses incurred by the
employee on a regular basis. The employer would also have been responsible for
securing the right equipment to enable
the employee to work remotely (a laptop,
for example), including the installation
and maintenance of such equipment.
Other changes concerned the organization of work, including that an employee’s
management of his or her working hours
would be subject to the agreement
between parties.

Unfortunately, due to governmental
changes in 2017, this proposal was not
implemented. Current legislative proposals do not include any of the aforementioned changes.
Poland: Remote working as a benefit to
attract candidates
Remote working options were introduced
in Polish labor law as early as 2007 but
have only gained popularity in recent
years. According to various research
studies, at the end of 2018, 21% to 32% of
the workforce had the option to work
from home. Employees in Poland became
true enthusiasts regarding the homeoffice arrangement—over 76% affirm
they would opt for remote working if a
cooperation model of this kind were
offered by their employer.
Currently, the Polish Labor Code provides
only for teleworking, where the employee
works remotely on a daily basis (either
from home or from another location of
the employee’s choice). In order to
introduce telework, generally employees’
representatives (trade unions or representatives appointed specifically for such
consultations) need to reach a special
agreement with the employer, and a
special clause on teleworking needs to be
incorporated into the individual employ-

ment contract. The obligation to negotiate a teleworking policy with trade
unions often discourages employers from
introducing remote working options.
However, currently it is admissible to let
an employee telework upon his or her
individual request, even if an agreement
with an employees’ representative has
not been concluded.
It is worth mentioning that Polish law
provides for a kind of “probationary
period.” If the parties agree to a teleworking model but this proves unsatisfactory
for either of them, either party may
demand to restore the office-based work
arrangement. If the employee files such a
request, the employer is not permitted to
terminate the employment only on the
grounds of this change.
In 2018, the Polish government contemplated introducing significant changes to
the Labor Code, including some related to
occasional remote work, but the bill has
not even been taken into consideration by
Parliament.
Currently, it is common practice in Poland
for employers to introduce options
regarding occasional remote work in their
internal regulations.
–>
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Germany: “Bridging part-time” employment and other updates to labor law
Germany’s Federal Ministry of Labor
apparently has plans for a law that would
give employees a legal right to homeoffice work. According to those plans,
companies must either allow employees
to work from a home office or justify why,
in their company, home-office work is not
possible. For now, a legal right of this
nature only exists in Germany in cases
where it is absolutely necessary according
to the employer’s duty of care and the
constitutional protection of marriage and
family — however, the hurdles are
enormous. Otherwise, remote work
depends on individual arrangements in
employment agreements or has its basis
in collective bargaining agreements.
Until recently, employees in Germany only
had the right to have their working hours
temporarily reduced in limited circumstances. Because the law did not grant
employees the right to return to their
original working hours, employees often
hesitated to apply for a reduction in
working hours in the first place. As of
January 1, 2019, employees in Germany
are now entitled to reduce their working
hours for a period of one to five years,
then return to their full-time model
without the need to provide justification

for these changes. This “bridging parttime employment” (Brückenteilzeit)
applies to companies with more than 45
employees.

>> Until recently, employees

in Germany only had the right
to have their working hours
temporarily reduced in limited
circumstances.

<<

On June 6, 2018, Germany’s Federal
Constitutional Court (BVerfG) overturned
controversial case law from the German
Federal Labor Court (BAG) on fixed-term
contracts. To prevent repeated fixed-term
employment, the German law states that
fixed-term employment without justification is only possible if the employee
was not previously employed by the same
employer prior to the fixed-term employment. The BVerfG declared the unrestricted prohibition on fixed-term employment
agreements without objective justification to be constitutional. Exceptions are
only permitted in a limited number of
cases — specifically, cases where the
previous employment relationship took

place in the distant past, was of a
completely different nature or lasted a
very short time (for example, student
jobs).
Hungary: New rules regarding overtime
and reference periods
In Hungary, the current discussion about
flexibility in employment relationships
mainly focuses on the Hungarian
Parliament adopting a modification of
rules specified by the Labor Code regarding the maximum amount of overtime
and the maximum length of reference
periods, effective from January 1, 2019. The
changes have been labeled “slave law” by
critics and are hotly debated from both
social and legal perspectives.
As a general rule, employers can demand
overtime of up to 250 hours in a year. If a
collective bargaining agreement (CBA) is
in force at the employer, overtime can be
capped at 300 hours per year. According
to the amendment, if the employee and
the employer agree in writing, an
additional 150 hours of overtime can be
demanded beyond the 250-hour cap. If
there is a CBA, a maximum of 100 hours
can be demanded beyond the 300-hour
cap. Although the increased overtime
rules sparked criticism in Hungary, the
400-hour cap is in line with relevant EU

laws and not unique in the EU, especially
compared to other central and eastern
European countries.
Additional overtime beyond the 250-hour
annual limit (or 300 hours if a CBA is in
force) can only be demanded if the
employee and employer freely agree on
this in writing. One of the debated issues
concerns whether an employee’s freely
given consent is possible in an employment relationship, given the imbalance of
power. Critics fear employees may be
forced to sign increased overtime
agreements, therefore we expect the
Labor Inspectorate will closely monitor
the lawfulness of such agreements.

>>

As a general rule, employers
can demand overtime of up to
250 hours in a year.

<<

Another hotly debated topic right now is
the extension of reference periods. A
reference period is a period set by an
employment agreement or CBA over
which weekly working time can be
–>
averaged. As a general rule, a refer-
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ence period can last a maximum of four
months. According to the amendment, a
CBA may specify a maximum reference
period of up to 36 months, provided that
objective technical or organizational
reasons necessitate this. For comparison,
the maximum reference period does not

exceed 12 months in almost all other EU
countries. In light of this, the Hungarian
regulation of the maximum reference
period is exceptional and allows employers to significantly extend the period over
which working time can be averaged. <–
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Employers in the spotlight
New bill to be implemented related to law concerning the immigration of skilled workers
By Marius Tollenaere

I

n late 2018, the German government
released a bill for a new Skilled
Migrants Immigration Law, the
Fachkräfteeinwanderungsgesetz (FEG). The
FEG is currently undergoing further
review and is supposed to enter into force
in early 2020. The FEG is also part of the
agenda laid out by the government in the
2018 coalition treaty of the ruling grand
coalition (item VIII.2.), as well as part of
the government’s Masterplan Migration
(item 43.) from July 2018. This article
examines the content of the bill with a
particular focus on new employer options
and obligations. It also discusses the
latest version of the draft law, which may
see further changes in the upcoming
negotiations and parliamentary process.
Purpose of the bill
The FEG aims at opening Germany more
widely to skilled migrants from outside
the European Union (EU) and the European Economic Area (EEA) by extending
the number and scope of work permit
categories, improving degree recognition

processes and streamlining the immigration process overall.
The FEG is often talked about as the
first-ever immigration law to be implemented in Germany. However, this is not
true. The current immigration system is
based on the Zuwanderunsgesetz, a
bundle of immigration laws from 2004.
Most of these laws are still in place today,
namely the Residence Act (Aufenthaltsgesetz), the Employment Ordinance (Beschäftigungsverordnung) and the law
governing EU citizens in Germany
(Freizügigkeitsgesetz/EU). The FEG only
makes incremental changes to the
system created by the Zuwanderungsgesetz and the Residence Act in particular,
which in its latest version already
contains a wide range of work permit
options for a variety of migrants with
academic or vocational training backgrounds, as well as job seeker and
student visas. Each year, tens of thousands of skilled immigrants from outside
the European Union enter Germany,
sometimes with their families, to start

For companies employing non-EU and non-EEA foreigners in Germany, the FEG means more
visibility and more compliance.
© AlexLMX/iStock/Thinkstock/Getty Images
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work in an interim or long-term position
in a German company.
New and changed immigration
categories
The FEG will fully open the German labor
market for migrants at a vocational
training level. Until now, there has been a
government-defined list enumerating
several dozen occupations experiencing
shortages (Positivliste). This list will be
abolished, as will the labor market test
for any application in that category.
Also, the job - and training-seeker permit
options will now be extended into the
vocational training sphere. Under the
new rules, job seekers with an appropriate level of knowledge of the German
language will be able to obtain a visa for
up to six months to find a job or vocational training position.
For university-educated migrants, things
will largely remain as they were. After the
FEG, IT and communication technology
positions, which usually require an
academic education, may also be filled
with qualified candidates who lack
formal education but have five years of
relevant professional experience.

Other changes come for migrants with
degrees who need to go through degree
recognition or qualification phases. They
will now be able to do so more easily
from within Germany.
Overall, the labor migration system under
the FEG will open every step of the
pathway for migration within both tiers
of the German professional system
(academic and vocational training):
finding education, obtaining education,
obtaining degree qualification, seeking
employment and being employed. The
lower or unskilled bracket of the labor
market remains largely closed to non-EU
and non-EEA nationals, with the significant exception of the Best Friends Visa
category, which determines eligibility
mainly by citizenship and only to a
secondary extent by qualification (the
Best Friends Visa is open to about 600
million non-EU and EEA citizens, including migrants from Australia, Bosnia and
Herzegovina, Israel, Japan, Serbia, South
Korea and the US).
Administrative process changes
The FEG stipulates that the German
statey (Länder) shall introduce at least
one central immigration office (Zentrale
Audsländerbehörde, ZAB) for labor
migration. It is up to the Länder what

number of central immigration offices
they deem sufficient for their needs. The
ZAB will be in charge of all employment
and training-related work - permit
processes in the initial stage of the
application. They will replace the local
immigration offices for this part of the
process — however, the local immigration
offices will still be in charge of all administrative acts after the initial visa process,
such as family reunification applications
filed at a later stage or extension of
permit applications. This adds one
additional authority to the process, which
means more touchpoints and more time
needed for communication as well as file
and data transfers. In order for the ZAB to
add value to the overall process in terms
of streamlining and processing times, it
will always have to validate its own
existence. It is unclear whether this will
be possible.
Role for the Federal Employment Agency
While the labor market test will play a
lesser role under the FEG, the role of the
Federal Employment Agency (Bundesagentur für Arbeit, BA) in the work-permit
process has still been extended. Any
regular work-permission approval process
can be subject to a “seriousness test,”
aimed at the company that has made the
employment offer to the migrant. This

test encompasses a whole range of quite
cumbersome and rather unrefined tools,
leaving the BA with a wide range of
discretion. The BA will be authorized to
deny a work permit application if the
employer has not obeyed its tax, social
security or employment-law-related
obligations, as well as when the employer
has ongoing insolvency issues, has not in
fact managed any significant economic
activity, intends to influence legal
negotiations related to employment, or
has only founded an entity in Germany or
offered the position for the purpose of
easing a foreigner’s entry into Germany.
This depth of review of an employer who
intends to hire a skilled migrant is new to
the German immigration system and is
likely to (1) produce more reporting
requirements in the application process
and (2) increase legal uncertainty in
terms of the length and outcome of the
immigration process.
Degree recognition: Fast-track process
The introduction of the fast-track visa
process (Beschleunigtes Fachkräfteverfahren) is also new. In the fast-track
process, the authorities involved will have
legally defined processing and reply
times. The fast-track process would have
to be initiated by the employer in
–>
Germany and would carry a fee of
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€412. The employer is supposed to enter
into a formal agreement with the
immigration office for every specific
immigration case. The immigration office
must then serve as a single point of
contact for the employer and organize all
necessary administrative steps in
Germany, such as the approval from the
BA and the degree recognition authority,
then give pre-approval to the relevant
German embassy or consulate general for
the issuance of the visa. A peculiarity of
this system is that the employer is
supposed to represent the future employee at the immigration office and
must be given power of attorney in order
to do so. The employee alone cannot
activate the fast-track option. Also, the
employer and the immigration office will
have to enter into an agreement that has
yet to be defined, part of which will
include rules about consequences if the
employer breaches the agreement. It
appears the actions and approval given
by the immigration office will not be
justiciable, as its approval is not deemed
to be an official administrative act but
rather an internal act only. This means
that should the approval be denied, there
would be no direct option of appeal
against the denial. Instead, the applicant
would have to still apply for the visa (no
longer in fast track-mode) and appeal

against the visa denial decision of the
office.
Looking at the fast-track process and its
cost, it is also apparent that in some
cases, little to no value can be added by
the immigration office. In visa application
cases where there is no other authority or
only one further authority involved, for
example, in certain EU Blue Card visa
cases, there would be nothing for the
immigration office to coordinate. The
fast- track would only help with setting
clear processing times for the visa
process. Apart from that, it would simply
constitute an administrative step in a
process that could be dealt with by the
consulate abroad on its own.
Overall, the fast track may be helpful in
many cases, but it may also come with an
additional administrative burden and
more legal uncertainty in numerous
skilled-labor migration cases. Employers
must be aware that there are still other
processing options available that may be
quicker and cheaper.
Employers in the spotlight
In light of all this, for companies employing non-EUand no-EEA foreigners in
Germany, the FEG means more visibility
in connection with the immigration

authorities, more compliance and more
reporting rules. Making use of the
fast- track option means the employer
will be party to the process and may face
consequences if documents and information are not submitted in due course. The
new seriousness test means that any
work permit application submitted to the
BA grants the agency the authority to
take a deeper look into the employer. At
the same time, new reporting obligations
will require the employer to be aware of
the work permit status of their employees, as they will need to inform the
immigration office regarding foreign
employees who leave the company ahead
of the scheduled date, whether it be due
to resignation or termination of the
employment. <–
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New principles for carrying over vacation claims
European Court of Justice and German Federal Employment Court impose strict conditions for forfeiture of
vacation entitlements
By Dr. Svenja Fries, LL.M.

I

n recent decisions, the European
Court of Justice and subsequently
the German Federal Employment
Court (Bundesarbeitsgericht) have
strengthened employees’ rights regarding
vacation claims and their forfeiture. The
courts found that employees do not
automatically lose their entitlement to
paid annual leave simply as a result of
not having applied for it.
Background of the decisions
The European Court’s decision was based
on a German case: An employee had been
employed by his employer under a
fixed-term contract until December 31,
2013. The employer had asked the
employee to use his remaining vacation
days before the end of his employment
relationship. However, the employer had
not obligated the employee to take his
vacation on a specific date. The employee
complied with the request by taking just
two days off and did not apply for any
more vacation time. After the employment relationship ended, the employee

demanded compensation for 51 outstanding vacation days. The employer refused
to comply, and the employee sued for
payment.
Previous case law: No vacation without
application
Before the European Court of Justice was
called upon, the statutory and case law
comprised the following:
•

•

According to the provisions of the
German Federal Leave Act (Bundesurlaubsgesetz, “BUrlG”), employees are
entitled to paid vacation each calendar year. The act’s provisions are
designed to help employees reduce
their stress and workload.
Section 7 paragraph 3 of the BUrlG
provides that vacation must be
granted and taken during the current
calendar year. A transfer of any
outstanding vacation days to the next
calendar year is only permissible if
there are urgent operational reasons

The courts found that employees do not automatically lose their entitlement to paid annual
leave simply as a result of not having applied for it.
© Vladstudioraw/iStock/Thinkstock/Getty Images

or reasons involving the employee’s
person that prevent the employee
from taking the vacation in due time.
Special principles can apply if an

employee could not take vacation due
to sickness.
–>
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•

•

Pursuant to section 7 paragraph 4 of
the BUrlG, vacation that can no longer
be granted as a whole or in part due
to termination of the employment
relationship is to be compensated
with money.
The Federal Employment Court had
developed these principles further:
According to its previous case law,
vacation could still be claimed in the
subsequent calendar year if the
employer did not grant time off
despite the employee having requested it. However, the Federal Employment Court also emphasized that an
employer could not force an employee
to take his or her vacation, therefore a
vacation claim could lapse if an
employee did not exercise his or her
claim during the respective calendar
year.

In the context of the underlying case, the
employer argued that the employee’s
entitlement had lapsed because the
employee did not request vacation, and
consequently there was no claim to time
off that could be converted into a claim
for compensation.

Referral to the European Court of Justice
The Federal Employment Court referred
the matter to the European Court of
Justice to clarify whether the German law
was compatible with the European
Working Time Directive and the EU
Charter of Fundamental Rights.
The European Court of Justice made its
decision on November 6, 2018 (docket
number: C-684/16). It found that a
forfeiture of vacation entitlements merely
based on a lack of application for vacation
on the part of the employee was not
compatible with EU law. The Court
instead held that employees could only
lose their vacation entitlement — and
thus their claim to financial compensation for unused vacation at the end of an
employment relationship — if the
employer enabled them to take their
vacation days in due time. Thus, in the
eyes of the European Court of Justice, a
claim to vacation can only lapse if the
employee voluntarily renounces an
annual leave claim in full knowledge of
the consequences.
The European Court of Justice justified
this decision by emphasizing the fact
that the employee, as the weaker party in
the employment relationship, needs to be
protected. The European Court sees a risk

that employees might otherwise refrain
from asserting their rights for fear of
consequences and a negative impact on
their employment relationship. In
addition, any practice or omission by an
employer that could discourage employees from taking annual vacation was
found to infringe the objective of the
right to vacation, which is intended to
ensure that employees have an effective
rest period to protect their safety and
health. Therefore, a law that makes the
employee alone responsible for the
effective exercise of the right to vacation
and enables the employer to shirk its
obligations simply by citing that the
employee did not ask for vacation was
deemed a law that could not stand.
However, the European Court of Justice
also agreed that there were cases where
the claim to paid leave could lapse. It held
that the claim’s forfeiture was not
objectionable if the employer could prove
that the employee was aware of the
situation and nevertheless voluntarily
waived the assertion of his or her
vacation claim. In this context, the
European Court confirmed the Federal
Employment Court’s case law, pursuant
to which an employer cannot force its
employees to take vacation. However, it
put a high threshold in place: Employers
must enable their employees to exercise

their claims. According to the European
Court of Justice, employers must request
(formally, if necessary) that employees
take their vacation and inform them both
clearly and in good time that their
vacation claims, if not exercised, will
lapse.
The burden of proof for this lies with the
employer: If an employer cannot prove
that it has fulfilled this obligation, the
vacation entitlement will be carried over
to the subsequent calendar year.
Implications for German employers and
employees
The decision of the European Court of
Justice was confirmed by the German
Federal Employment Court in its decision
from February 19, 2019 (docket number: 9
AZR 541/15). The German employment
courts of lower instance will now have to
clarify the manner in which formal notice
must be given and when it must be given
to be considered on time.
Employers should start taking measures
now to ensure that their employees can
in fact use the vacation to which they are
entitled during the respective calendar
year. Therefore, employers should:
–>
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•

•

ensure they always have an
overview of their employees’
outstanding vacation entitlements,
encourage their employees to take
their vacation in a timely manner
to make sure the employees’
absence is spread throughout the
calendar year,

•

inform their employees in writing
or via email about the applicable
law and request they take their
outstanding vacation in due course,
and

•

document their compliance with
their obligation to inform their
employees about this matter.

It is to be expected that some employees will approach their employers to
claim additional vacation, despite both
employer and employee having
previously believed the respective
claims had lapsed. It remains to be
seen whether the German employment courts will grant employers the
protection of legitimate expectation in
this respect. Should the courts fail to
grant this protection, a thorough
review of previous communication
regarding vacation will need to be
performed to establish whether
employees’ can rightly demand
additional entitlements stemming
from the previous year(s). <–
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Labor Law 4.0
Right of codetermination of works councils with respect to Twitter, Facebook and the rest
By Dr. Julia Schweitzer and Lenia Steinhäuser

W

hat started as a network for
communication in the
private sector has since
established itself as a channel for
corporate communication. Social media
ceased to be a mere trend long ago and is
now indispensable to the marketing
strategies of a wide variety of companies
who are reacting to the accelerating
digitalization of the world. But very few
people can predict what is happening to
the masses of data being collected—
some of which is very personal—when it
is liked, commented on and shared daily.

In the working world, a company’s social
media presence represents not only the
company, but also its employees. In a
court decision dated from December 6,
2017 (court file 28 BV 6/17), the Hamburg
Labor Court (Arbeitsgericht Hamburg)
ruled on a case in which the general
works council of a multiplex cinema
operator with 30 operating facilities
throughout Germany applied to prohibit
the employer from using its twitter
account. The general works council
considered its right of co-determination
under section 87 paragraph 1 number 6 of
the German Works Constitution Act
(Betriebsverfassungsgesetz,BetrVG) to
have been breached.
Legal background: Twitter and Facebook
accounts

In the working world, a company’s social
media presence represents not only the
company, but also its employees.
© bigtunaonline/iStock/Thinkstock/Getty Images

Furthermore, the general works council
considered in this case that a Twitter
account is a technological device, within
the meaning of the legal standard,
intended to monitor the behavior and
performance of staff. The legal principles
applicable by analogy in this case were

established by the German Federal Labor
Court (Bundesarbeitsgericht,BAG) in its
Facebook decision from December 13,
2016, according to which the “visitor
contributions” function on a Facebook
page operated by an employer is subject
to co-determination by the works council.
Regarding this matter, the BAG stated
that “surveillance” means a process by
which information about the behavior or
performance of employees is collected
and recorded, including for the purpose of
potential later review. To count as
“surveillance”, according to the BAG the
monitoring must be carried out by the
technological device itself, and the
technological nature of the system
means it must carry out direct monitoring. This presupposes that the institution
itself automatically collects, stores and/or
processes the data. Technological devices
are considered intended for monitoring
purposes if they are objectively capable of
collecting and recording information
regarding employees’ behavior or
performance; whether the employer
subjectively intends to monitor its
employees is irrelevant (BAG December

10, 2013, 1 ABR 43/12, mn. 20). It is still
considered surveillance even if the data is
not obtained by technological means by
the institution itself but is instead
entered manually and further utilized by
the technological device. Based on these
principles, the court concluded that the
employer’s Twitter account, unlike a
Facebook page with an activated comment function, is not a technological
device within the meaning of section 87
paragraph 1 number 6 of the BetrVG.
The data assessment options currently
available to the employer through the
Twitter account it operates did not enable
it to monitor the behavior and performance of employees, as a Twitter account
differs significantly from a Facebook page
in that reactions to an employer’s tweets
are not posted and stored on the employer’s own profile, but rather on the profiles
of the posting users. In the court’s
opinion, this means the relevant data are
not stored within the sphere of the
employer and can only be found by the
employer—provided they have not been
–>
deleted by the respective users—by
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means of a search. In addition, reactions
posted by users only appear in the news
feeds of those who have subscribed to
these users. In this respect, too, there is a
crucial difference between a Twitter
account and a Facebook page, since
Facebook makes all posted contributions
accessible to an indefinite number of
people.
View of the Hamburg State Labor Court
In this case, however, the Hamburg State
Labor Court (Landesarbeitsgericht) in the
second instance (September 13, 2018: 2
TaBV 5/18) classified the facts differently.
It decided the works council had a right of
co-determination concerning the Twitter
account operated by the employer
because of the “reply” function. Based on
a reply’s content, the employer could
assign it to a specific employee by name
or status and use it for behavioral and
performance monitoring, provided the
message contained statements regarding
the employee’s behavior and/or performance. It is therefore irrelevant whether
the replies can be viewed by non-registered users. A collection of data that
contains statements regarding the
behavior and performance of employees
must be considered a form of monitoring.
The fact that the replies to the employer’s
tweets remain on the accounts of the

users who post the replies and cannot be
deleted by the employer does not justify
any other assessment. Rather, this fact
increases the pressure of surveillance and
impairs the employees’ personal rights
more grievously, given that such a reply
may take considerably longer to delete
and may spread in an exponential and
public manner via social networks. Nor
does it matter whether the data permits
a reasonable and conclusive assessment
of the employee’s behavior and performance. It is considered sufficient that a
tweet or a reply connected to assimilated
information makes an assessment
possible. Whether and to what extent the
functions “retweet” and “mention”
represent ways of monitoring within the
meaning of section 87 paragraph 1
number 6 of the BetrVG remains an open
question. By using its own Twitter
account with a reply function as a means
of communication, the employer offers its
customers a targeted platform for
expressing themselves publicly about the
company and its employees. However,
since this function cannot be deactivated
separately—at least not in the current
version of the app—the court decided the
right of co-determination extends to the
entire Twitter account.
The right of co-determination under
section 87 paragraph 1 number 6 of the

BetrVG was introduced with the 1972
revision of the BetrVG and serves to
protect the employee’s right of personality. The law’s explanatory memorandum
states: “[It exists the] right of codetermination in the introduction and use of
such technical devices, which have the
purpose of monitoring the behavior or

>>

It is considered sufficient that
a tweet or a reply connected
to assimilated information
makes an assessment possible.

<<

performance of employees, since such
control devices strongly interfere with the
personal sphere of the employee”
(German Bundestag Printed Papers,
VI/1786, page 48 et seq.). Control exerted
by technological means places a particular burden on the employee because it
makes his or her behavior or performance
accessible to an anonymous assessment
(BAG, March 27, 2003 - 2 AZR 51/02).
Although the apparatus provides objective and uninfluenceable information, the
facts of life are usually abridged. As a
result, the decisive reason for the applica-

tion of the right of co-determination in
this case is the lack of room for discretion
within the technological systems,
combined with increased monitoring
pressure due to the duration, frequency
and unavoidability of the procedures
affecting the employee (Müllner, BB 1984,
475, 477; Kraft, ZfA 1985, 141, 155; Söllner DB
1984, 1245). Consequently, technological
monitoring is considerably more difficult
to bear than observation by a person
(Ehmann, NZA 1993, 241, 244; Jahnke, DB
1978, 1691 et seq.).
Closely observing the wording, not all
technological devices are subject to
co-determination—only those that have
the “purpose” of monitoring the behavior
or performance of employees. The results
obtained by monitoring are objective.
According to its purpose, Twitter is not
intended to monitor anyone. In the
decided case, Twitter’s purpose was to
establish contact with potential customers. The company enjoyed above-average
success in contacting potential customers via social networks, where advertising
can be used more effectively and oriented
toward target groups. The fact that,
according to the settled case law of the
BAG, the objective suitability of the device
for monitoring is sufficient and the
purpose for its use is irrelevant (BAG
–>
December 10, 2013 - 1 ABR 43/12;

18 – Labor law and social media – LLM – No. 1 – March 25, 2019

December 6, 1983: 1 ABR 43/81; September 9, 1975: 1 ABR 20/74) is therefore
contrary to the wording of the standard and greatly expands its scope of
application.
In conclusion, it should be noted that
whether a right of codetermination
exists will always depend on the
circumstances of the individual case.
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In the case of Twitter accounts, the
answer is yes, owing to the reply
function. Should new technological
developments follow, such as the
deactivation of the reply function, it
remains to be seen whether any
further differentiation will be made
here—considering the original analogy
was drawn to Facebook. <–
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What to expect when you are expecting
Major changes and open questions regarding the German Maternity Protection Act
By Dr. Kathrin Bürger, LL.M. (New York)

T

he new German Maternity
Protection Act has been in place
since January 1, 2018, with several
sections of the act changed. One of the
most relevant changes for employers
concerns the fact that it is now statutory
to carry out risk management assessments specific to each type of work
conducted within a company. Further
changes concern the scope of maternity
protection and modifications to the
protection periods. Some regulations
intended to ensure more flexible work
options during pregnancy were also
included.

Employers should to be prepared for employees becoming pregnant and ready to take the
necessary steps to protect them.

Changes were also made regarding
working hours. To ensure further flexibility, female employees can now work
during the night if they declare themselves willing and the relevant public
authority approves. This also applies to
work performed on Sundays and public
holi-days (where no approval from the
authorities is necessary). These changes
could be consid-ered employer-friendly in
addition to giving potential mothers
more autonomy, as each ex-pecting
employee can chose whether they want
to work during the night, on Sundays or
on public holidays.

© GeorgeRudy/iStock/Thinkstock/Getty Images

Broadening the scope
The act itself brought some further
changes in 2018. Now, not only are
employees covered by the act — so are
apprentices, interns and students as well
as dependent freelancers and so on. As a
result, all these workers are not only
protected against dismissal, but also are
covered in case of an occupational ban.
Managing directors are still not explicitly
mentioned. Be-cause section 1 paragraph

1 of the Maternity Protection Act refers to
section 7 paragraph 1 of the Social Code
IV, it could be argued that managing
directors are covered, as section 7 states
that all persons are considered employees
if they are performing an activity according to instructions and are integrated into
the work organization of the company. In
general, these criteria apply to most
managing directors. The German Parlia-

ment, however, has declared that managing directors are not protected under the
act because they cannot be considered to
be employed. A comparison was made to
housewives, who likewise are not
considered to be employed. Whether that
is a good example is immaterial here—in
the end, the question will be answered by
the courts. Arguments currently exist for
both views.

Previous regulation regarding risk
assessment
Under the prior statutory regulation, it
was sufficient for employers to do a
maternity-specific risk assessment after
being informed by an employee that she
is expecting. This was referred to as
event-dependent risk management and
was mandatory. As a result, there were no
spe-cific requirements to be observed by
the employer regarding the Maternity –>
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Protection Act prior to a pregnancy.
Because the Occupational Safety Act was
already in effect, there was no need for
further scrutiny of any workplace.

comply with such requirements. The
analysis should be conducted as follows:
•

Review all duties carried out within
the company. It is sufficient to
examine one work space if several
employees are carrying out the same
type of work. It is essential that every
type of work performed within the
company is recognized.

•

Scrutinize which risks result from the
work performed with respect to
pregnancy. A risk exists if, in the
process of carrying out her work, a
pregnant or nursing woman would
endan-ger the health of her unborn
child or the child she is still nursing.

•

If hazardous conditions for pregnant
or nursing women are found, the
employer must devise protective
measures to fully avert or at least
prevent any exposure to danger.

•

Lastly, the employer must document
the result of the risk assessment and
inform all potential employees. This
includes not only pregnant or nursing
women, but also all male employees,
since these protective measures must
be communicated to them as well.

Changes made by legislation
This changed, however, with the introduction of the nonspecific special maternal
protection risk assessment (§ 10 Abs. 1 S. 1
Nr. 1 MuSchG), which applies to existing
workplaces as well as new ones. More
over, this assessment concerns all work
spaces within a company, not only those
occupied by a pregnant employee. Each
employer is compelled to comply with
this law, even those who do not employ
women. Since January 1, 2019, non-implementation of this assessment can result
in a fine of up to €5,000. In 2018, employers had the opportunity to adjust to
these new circumstances. Now, non-compliance can be fined.
Each workplace needs to be analyzed for
potential hazards for pregnant or nursing
employees. This applies even if no woman
is ever expected to perform such a duty. If
potential hazards for pregnant or nursing
women are found, the employer must
determine whether it is necessary to take
protective measures or reorganize
working conditions. The act itself is silent
on precisely how employers ought to

The underlying idea is that employers
should to be prepared for employees to
become pregnant and therefore ready to
take the necessary steps to protect them,
which have already been outlined once
an assessment has been conducted. The
government intends to prevent occupational bans within companies by mandating these prior protection-specific risk
assessments. Employers must comply
with the stricter documentation requirements now that fines are in effect. If a
company has not yet adopted the
relevant measures, this should be
addressed immediately. <–
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