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Objective
Labor Law Magazine is an Englishlanguage online magazine dealing with
all business-related topics of German
labor law. This high-quality publication
follows a practical approach and always
considers connections to European law.
Labor Law Magazine is a joint publication of FRANKFURT BUSINESS MEDIA
GmbH – Der F.A.Z.-Fachverlag, a member
of the F.A.Z. Publishing Group, and German Law Publishers GmbH. It is a member of the Deutscher Anwalt- Spiegel
product family. Its aim and mission are
to inform our readers about relevant
current issues that play an important
role in their daily professional activities.

To achieve these goals, we work closely
with a number of strategic partners – all
highly regarded national and international law firms. They, too, share their
comprehensive legal knowledge with
our readers. Additional support is provided by our cooperation partners – the
Association of Corporate Counsel Europe
as well as the Federal
Association of Human Resources
Managers (Bundesverband der Personalmanager) –, that also distribute Labor
Law Magazine within their networks.

No. 3 – September 16, 2019

www.laborlaw-magazine.com

LLM
Made in Germany

In this issue

Business law – Social Code Book III – German Federal Leave Act –
Remuneration Ordinance for Institutions – EU law and mobility – EU law and social security law

4 – Labor law and EU law – LLM – No. 2 – June 19, 2019

Trust, but Verify

The roar of thunder: Timekeeping according to the ECJ
By Dr. Thilo Mahnhold and Janine Weber

I

t has been suspiciously quiet at the
European Court of Justice (ECJ). As a
Result, the roar of thunder from the
ECJ’s decision of March 14, 2019 (File:
C-55/18) on timekeeping has caused rare
excitement among HR and compliance
managers in Germany. Although it is easy
enough to understand the core statement of the court, namely that EU
member states must obligate employers
to “introduce an objective, reliable and
accessible system to measure the daily
working time of employees,” it nevertheless raises big questions regarding the
practical impact on working time
compliance in daily business.
The ECJ judgment – Objective, reliable
and accessible working time records
How it all began: A Spanish trade union
sought a judgment by lodging a class
action suit against Deutsche Bank SAE,
obligating the latter to introduce a
system for registering daily working time
and not merely overtime. Previously, the
Spanish case law had been assuming
that, as in the German statutory law, –>

The decision on compliance should also be an incentive to review how employment law risks are handled — for example, those related to
the General Equal Treatment Act — and to launch preventive measures such as training, etc.
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Changing the rules
Payment obligation for travel time: German Federal Labor Court introduces a new framework-Court
By Dr. Thomas Barthel and Dr. Roman Parafianowicz
Introduction
For a long time, the courts’ answer as to
when travel time must be treated as paid
working time had been that travel time
within the agreed upon, normal working
hours generally must be remunerated,
while specific arrangements in employment contracts or collective agreements
were allowed. However, in instances
where the working hours that were
agreed upon were exceeded, the answer
to the question was precisely the opposite: namely that the employer is not
under anygeneral obligation to remunerate for travel time if there is no specific
contractual agreement in place. In such
cases, the course of action, described in
section 612(1) of the German Civil Code
(Bürgerliches Gesetzbuch, BGB), would
apply. In its decision of September 3, 1997
(5 AZR 428/96), the German Federal Labor
Court (Bundesarbeitsgericht, BAG)
declared there was no general legal rule
stipulating that travel time outside of
regular working hours must be remunerated. What mattered was what was
usually expected in such circumstances.
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As far as the German law on maximum
working hours is concerned, this determining factor was defined by applying
the Beanspruchungstheorie, demand
theory which was originally developed
through case law as a way of answering
whether travel time , in view of the
provisions regarding statutory maximum
working hours, qualifies as working time
within the definition of the German
Working Hours Act (Arbeitszeitgesetz,
ArbZG). Specifically, this theory required
ascertaining whether the travel itself was
as demanding and exhausting as the
work normally performed by the employee.
Practical examples: Vague statements
In cases where employees were expected,
for instance, to drive a motor vehicle
upon instruction of the employer, an
obligation to remunerate for such travel
time — even if not within the agreed
upon normal working hours — was
considered to be the rule. If an employee
was asked to take public transport but
had not received any instruction as to

how to use that time — for example, to
study case files — the demands placed on
the employee were considered not
comparable to those of the employee’s
normal work. Thus, such travel time
would not be deemed working time
within the meaning of the ArbZG.
Moreover, in view of the Beanspruchungstheorie, such time would not fall within
the agreed upon normal working time,
and hence would not be subject to
remuneration.
At the same time, exceptions to the
aforementioned instances were considered. However, such exceptions were
difficult to apply in practice because they
lacked sufficiently clear definitions. In its
decision of September 3, 1997 (5 AZR
428/96), the BAG held that the regular
remuneration of employees with “aboveaverage salaries” should also cover two
hours of travel per travelling day. The
Regional Labor Court of Hamm (LAG
Hamm) decided (January 12, 1996: 5 Sa
1665/94) that employees could be
expected to spend “a certain amount” of
time traveling without compensation –>

Travel time does not include the time for packing
a suitcase or taking a shower.
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Target readership
Since the publication of its first issue
in may 2016, Labor Law Magazine has
attracted roughly 700 subscribers who
registered to receive regular copies (as of
August 2019). In addition, the magazine
is distributed within the networks of the
cooperation partners.
Published by

Strategic Partners

Strategic Partners

Your selected target groups
à Corporate attorneys
à Human resources managers
à	
Managing directors, executive boards,
owners
à Lawyers at law firms

Your positioning
opportunity
à A
 dvertisements in the online magazine
(4 issues per year)
à Cooperation at events/round tables
à S
 trategic partnership (ongoing
presence in all magazine issues and on
www.laborlaw-magazine.com
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Publication schedule 2020
Issue

01/2020

02/2020
03/2020

04/2020

Publication date
Mar. 23, 2020
Jun. 15, 2020

Sep. 14, 2020

Dec. 07, 2020

Advertising deadline
Mar. 12, 2020

Materials deadline
Mar. 16, 2020

Jun. 03, 2020

Jun. 05, 2020

Sep. 03, 2020

Sep. 07, .2020

Nov. 26, 2020

Nov. 30, 2020

Advertising prices
Format (W x H in mm)

1/1 page 4c horizontal 297 x 210
1/2 page 4c vertical 148,5 x 210

Price 4c/sw in Euro*

* All prices plus German value added tax (currently 19%)

2.000,00

à	
Parties interested in a strategic partnership
should contact Prof. Dr. Thomas Wegerich,
German Law Publishers
Phone: +49 69 95 64 95 59
	thomas.wegerich@germanlawpublishers.com
à	
Printing data send to
advertising@frankfurt-bm.com

1.000,00

1/4 page 4c vertical 74 x 210 	  650,00

1/1 page horizontal

à Project coordination, advertising and events:
	
Karin Gangl,
FRANKFURT BUSINESS MEDIA GmbH
Phone: +49 69 75 91-22 17
karin.gangl@frankfurt-bm.com

1/2 page vertical

1/4 page vertical

à If the PDF is created with Adobe
InDesign, please check the PDF in
Acrobat to see if the PDF includes
Identity H fonts and, if applicable,
convert these fonts into paths.

à
CMYK image data,
300 dpi, scale 100%

Technical requirements
à Print-ready Adobe Acrobat PDF
(Version 1.4), use Euroscale to
distill special colors, include fonts
or convert into paths.
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