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Labor Law Magazine: Advisory Board is further
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Dear Readers,
Our network is expanding. We are pleased to
welcome a new member to the Advisory Board:
Adrienne Ekopf, Head of Labor Relations, Germany, at
Roche Diagnostics, has joined the club.
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By Dr. Daniel Klösel

By Dr. Michaela Felisiak

Sabine Paul, LL.M.

By Audrey Morew and Sara Fekete

Do you still remember the hype in Germany about
the General Data Protection Regulation? After its
entry into force on May 25, 2018, nothing has
happened. Or at least not much in terms of the levels
reached by the fines that have been imposed so far.
Dr. Daniel Klösel tells us that this is all about to
change: “It’s getting serious,” he states. Read for
yourself!
In two articles in this issue, we deal with business
travel. Dr. Michaela Felisiak provides an overview on
how to properly and professionally prepare for such
travel, and Constanza Mundt and Sabine Paul
concentrate on the impact of immigration law.
My colleagues Karin Gangl and Ayfer Ekingen join me
in wishing you a merry Christmas and all the best for
2020.
Sincerely yours,

Thomas Wegerich
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Labor law and practice
14_	Lump-sum compensation for
overtime work.
	Strict rules for overtime
compensation clauses in
employment contracts and works
agreements
	By Hagen Köckeritz, Ph.D., LL.M. oec. Int.,
and Janis Czemmel
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The new GDPR catalogue of fines
It’s getting serious!
By Dr. Daniel Klösel

One-and-a-half years of practical experience in the implementation of GDPR compliance
concepts have shown that this can be dibe quite quickly in the individual case and,
depending on the baseline position, can also be completed with just a few adjustments.

While a few heavy fines in other EU
countries have caused a stir (such
as €204 million for British Airways [BA] in
the UK or €50 million for Google in
France), the German fines have remained
virtually unchanged in comparison with
the days of the old BDSG. Since May 25,
2018, Baden-Württemberg has been at
the top nationally with a total of seven
fines averaging €27,000, while Saarland
was at the bottom of the list with three
fines at an average of €197. The fine of
€195,407 against Delivery Hero and the
most recent fine of €14.5 million against
Deutsche Wohnen, both levied by the
Berlin Data Protection Agency has gone
off, for the first time, in a different
direction and has formed the blueprint
for the future handling of fines, which
means that it will now get serious indeed.

© anyaberkut/iStock/Thinkstock/Getty Images

I

t is general knowledge that the
GDPR became directly applicable on
May 25, 2018, but there is one thing
that has not really sunk in since then: The
oft-cited framework of fines in Art. 83 of

the GDPR, which provides for antitrustlike fines of up to 4 % of global annual
turnover, has not yet been fully exhausted
in Germany.

The new catalogue of fines: annual
turnover ÷ 360 a certain multiplying
factor
For months, the German Data Protection
Authorities have been working more or
less quietly and behind closed doors

within the framework of the Conference
of the Independent Federal and State
Data Protection Authorities (DSK) on a
uniform fine model that had already been
approved by the majority in the summer
and, following increasing pressure, was
published in excerpts on October 14, 2019
(see: datenschutzkonfer-enz-online.de).
And this catalogue is no laughing matter.
The starting point is a turnover-oriented
daily–rate, in other words, an amount
equivalent to annual total turnover
divided by 360 (days), which is then
multiplied according to the seriousness
of the violation and finally determined by
taking into account additional subjective
(culpability) and objective (preventive
measures) aspects. Specifically, the calculation is based on the following four
steps:
1.	Daily rate = annual turnover (category) ÷ 360
2.	Factor = “minor x 1–4” to “very severe x
12–14.4” (formal/material violations)
–>
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3.	Modification of the factor according
to duration, nature, number
4.	Culpability: such as conditional intent
(+25%), (no) TOMs (±25%), nature (x
200% or 300%, etc.), cooperation with
the regulatory authority or self-indictment (each -25%)

about €1.461 million in 2018) was acting
contrary to data protection due to the
lack of a deletion concept for its tenant
data.

The blueprint for future fine practice: the
Deutsche Wohnen case

During a renewed examination in March
2019, the authorities found that initial
preparatory measures had been taken,
but that a system for archiving tenant
data, especially related to information on
the remuneration of the tenants, was still
in use and it did not permit the additional
deletion of tenant data that was no
longer required, for example, if the
tenancy had been already terminated.
Tenant data on personal and financial
circumstances, including salary statements, self-disclosure statements,
account statements and tax, social
security and health insurance data, were
affected. During storage, no checks were
made as to whether this was permissible.
The data was also not deleted at a later
date and was not technically possible.

Less than one month after the leak
regarding the disclosure of the new
sanction catalogue, the case of Deutsche
Wohnen in Berlin has impressively
showed that this sanctioning practice is
also not only written on paper. As early as
June 2017, the data protection authority in
Berlin had complained that Deutsche
Wohnen (with an annual turnover of

The case has two sides: On the one hand,
the breach of data protection laws – for
example, in comparison to the mentioned
data leak at BA – can be described as less
sensitive. On the other hand, the authorities had issued several reminders to
Deutsche Wohnen without the company
having reacted appropriately. However, a
fine of €14.5 million for such a case

This results in fine corridors for companies with an annual turnover of €90
billion, for instance, starting at €250
million or for those with an annual
turnover of EUR 90 million starting at
about €250,000. Just to provide some
perspective: Germany’s 100 largest
companies’ turnover ranges between
about €7 billion to €230 billion and the
stated figures form only the starting
point for further (drastic) increases, given
the multipliers in steps 2 to 4.

corresponds to the turnover-related
approach and far exceeds the previous
fine practice in Germany, which only
imposed similarly high fines for much
more comprehensive and intensive data
protection violations, such as, for example, the systematic divulgence of information about entire workforces.
Advice for practitioners: prevention and
legal defense
This is a bitter pill to swallow, and
conversations with individual members
of the Data Protection Authorities have
confirmed that the authorities are taking
this very seriously. And indeed, the
statement of the authorities that the
legal GDPR approach would provide for
such a turnover-related approach
including a limitation of up to 4% of the
worldwide annual turnover, is generally
less contestable. Furthermore, some
authorities have also announced that
various fine proceedings based on the
new turnover-related approach are still
ongoing and will be published over the
next few months. The impacts on
businesses are easy to describe.
First: Those who have not yet taken data
protection seriously (enough) are welladvised to start doing so. One-and-a-half
years of practical experience in the

implementation of GDPR compliance
concepts (works agreements, consent
declarations, HR processes, etc.) have
shown that this can be done quite quickly
in the individual case and, depending on
the baseline position, can also be completed with just a few adjustments.
Second: Should the worst case occur, legal
defense is often meaningful and promising. Our years of experience with comparable proceedings in matters involving
misdemeanors and criminal charges, such
as those in connection with the illegal
lease of employees or in case of misclassification issues, have shown that it is
often possible to achieve quite a lot. A
catalogue of fines that lacks transparency
provides even more to go on.
In any event, one thing is clear: After
pretty much exactly one-and-a-half years,
the honeymoon is over. <–

Dr. Daniel Klösel
Associated Partner
JUSTEM Rechtsanwälte
Frankfurt am Main
d.kloesel@justem.de

www.justem.de
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Simplification of the notification process delayed?
European Commission: report on the application and implementation of the Posting of Workers
Enforcement Directive
By Audrey Morew and Sara Fekete

O

n September 25, 2019, the
European Commission presented its report on the application
and implementation of the Posting of
Workers Enforcement Directive (2014/67/
EU), assessing in particular the appropriateness and adequacy of the application
of national control measures and administrative requirements introduced by the
Members States on the basis of its Article
9(1).
The Enforcement Directive was implemented in all Member States starting
from June 18, 2016. In its report, the
European Commission summarizes the
three years of experience of Member
States and relevant stakeholders with the
system for administrative cooperation
and exchange of information.
The scope of the Enforcement Directive
According to the Enforcement Directive,
all Member States are authorized to
impose certain administrative requirements in order to ensure effective

the rights enjoyed on the basis oftheir
home country employment regulations):

Consequently, at the EU level there doesn’t seem to be an appetite for the imminent
amendment of the Enforcement Directive.
© Bombaert/iStock/Thinkstock/Getty Images

monitoring of compliance with the
obligations set out in the Posting of
Workers Directive (96/71/EC), namely
guaranteeing to posted workers the “core
labor rights’”applicable in the host

country on the basis of law, regulation or
administrative provision, and/or universally applicable collective agreements
(provided these are more favourable than

(a)	Maximum work periods and minimum rest periods,
(b) Minimum paid annual holidays,
(c)	The minimum rates of pay, including
overtime rates (but excluding supplementary occupational retirement
pension programs),
(d)	The conditions for hiring out workers,
in particular the supply of workers by
temporary employment undertakings,
(e)	Health, safety and hygiene at work,
(f)	Protective measures with regard to
the employment of pregnant women
or women who have recently given
birth, of children and of young people,
(g)	equality of treatment between men
and women and other provisions on
nondiscrimination.
To achieve its goal, the Enforcement
Directive established a common framework of a set of appropriate provisions,
measures and control mechanisms neces–>
sary for better and more uniform
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implementation, application and enforcement in practice of the Posting of
Workers Directive, including measures to
prevent and sanction any abuse and
circumvention of the rules applicable to
posted workers.
Administrative requirements during postings
The Enforcement Directive itself enlists a
range of administrative requirements the
Member States can pick and chose from
to guarantee the respect of the above
‘core labor rights’ during postings:
a)	to make a simple declaration to the
responsible national competent
authorities in order to allow factual
controls at the workplace (Posted
Worker Notification, PWN);
b)	to keep or make available and/or
retain copies of the employment
contract or an equivalent document
relevant to the assignment, including
payslips, time sheets and proof of
payment of wages during the posting,
as well as after the period of posting
at the request of the authorities;
c)	to provide a translation of the
retained assignment-related employment documents;
d)	to designate a person to liaise with
the competent authorities in the host

Member State in which the services
are provided and to send out and
receive documents and/or notices;
e)	an obligation to designate a contact
person, if necessary, acting as a
representative through whom the
relevant social partners may seek to
engage the service provider to enter
into collective bargaining within the
host Member State.
Although the list of requirements
included in the Enforcement Directive is
indicative and non-exhaustive, allowing
the Member States to choose the
preferred control measures – or even
introduce new ones as long as they are
justified and proportionate – the European Commission’s assessment indicates
that most Member States impose most
or all of the administrative requirements
listed in Article 9(1).

their employees on temporary assignment.
The fields where the major variations can
be perceived among Member States
include:
•

•

The volume of essential information
required to file the PWN for each
posted worker (the level of information required varies between 10 and
50 pieces of information related to
the posted worker, the overall assignment, the home or host company and
the contact person or employer
representative),

•

The timing of submitting the PWN
(i.e., any time before the start of the
service provision or by a certain
deadline prior to the posting),

•

The conditions (e.g., role, host country
presence) related to the contact

Challenges with the administrative
requirements
While the Enforcement Directive may
suggest that very similar duties apply for
service providers across the Member
States, the actual requirements put in
place in Member States are very diverse,
creating a complex administrative
labyrinth for businesses wishing to post

The group of employees subject to
PWN requirements (i.e., 14 out of 28
Member States apply the administrative requirements to third-country
nationals retaining their employment
relationship outside of the EU, while a
limited number of Member States
requires filing a PWN for business
visitors as well),

person designated to liaise with the
competent authorities and social
partners,
•

The formal requirements of the
assignment-related documentation as
well as the duration of the document
retention during and after the
posting; and

•

The way inspections are conducted to
monitor compliance and the amount
and type of penalties imposed by each
Member State’s government for
non-compliance with PWN requirements.

The European Commission’s Practical
Guide, published together with the
report, confirmed that business visitors
should be excluded from the scope of the
Posting of Workers Directive, and hence
from the related notification requirements. However, as there is no official
definition of “business visitor” in EU law,
and the Practical Guide is a non-binding
document, the definition of this employee category is left to the discretion of the
Member States, currently leading to
discrepancies in the personal scope of
PWN requirements across the region.

–>
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Review of the Enforcement Directive –
time for a change?
PWN – related administrative requirements introduced by the Member States
during the implementation of the
Enforcement Directive are de jure in line
with the scope of the regulation. In
practice, however, the introduction of
measures on the basis of the Article 9(1)
of the Enforcement Directive has led to
practical problems when posting workers,
especially due to an increased administrative burden.
The existence of the practical challenges
related to compliance with PWN requirements was also acknowledged by the
Court of Justice of the European Union
(CJEU), which has already scrutinized the
Belgian notification system (Limosa) and
related administrative obligations in
previous case law (e.g., joined cases
C-369/96 and C-376/96, Arblade et al.;
C-219/08, Commission vs.
Belgium),declaring that the national
measures introduced should only be
introduced to monitor compliance with
the posted worker regulation if there is
an overriding reason related to the public
interest, and even in these case,s the
measures must be proportionate to these
interests to avoid any restriction on the
freedom to provide services. In its most

recent case law, namely cases Čepelnik
(C-33/1) and Maksimovic (joined cases C
64/18, C 140/18, C-146/18 and C-148/18)
the CJEU has analyzed the admissibility
of certain national measures aiming at
protecting posted workers and combating social security fraud.
•

•

In the Čepelnik case, the CJEU was
tasked with the review of Austria’s
national provisions requiring the
recipients of services provided by
foreign businesses to provide security
and suspend payment to the foreign
business in case of ongoing inspections and proceedings related to
compliance with PWN document
retention requirements.
In the Maksimovic case, the CJEU
questioned the proportionality of the
PWN–related penalty system as a
whole–given that the Austrian system
imposes a fine for each violation,
without applying a maximum limit on
the total amount of fines that can
incur–also taking into account the
rigorous compliance system with
inspections frequently carried out by
the Austrian financial police.

In both cases, the CJEU identified that the
national measures implemented under
the Enforcement Directive were indeed

able to create a barrier to the freedom to
provide services. Similar outcomes are
expected in the other cases pending
decision of the CJEU.
Conclusions
Despite the CJEU’s recent case law
indicating a need to review and simplify
the PWN processes and with the aim to
reduce the obstacles they create to freely
provide services within the single market,
the European Commission maintains that
the administrative requirements and
control measures introduced by the
Member States during the implementation of the Enforcement Directive are
justified and proportionate. Consequently, at EU level, there doesn’t seem to be an
appetite for the imminent amendment of
the Enforcement Directive.
On the other hand, the European Commission seemed to acknowledge in its
report that there is room for the simplification of the administrative control
systems by, for example, introducing a
single EU-wide declaration system of a
common template for websites.
The current administrative burdens
weigting on the service providers could
be solved by the common work in the
Expert Committee on Posting of Workers

or in the framework of the European
Labor Authority once it becomes fully
operational by 2024. <–

Audrey Morew
Senior Manager
Fragomen
Frankfurt am Main
amorew@fragomen.com
Sara Fekete
Manager
Fragomen
London
sfekete@fragomen.com

www.fragomen.com
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Early and proper preparation.
Cross-border business trips
By Dr. Michaela Felisiak

M

any factors need to be
considered for cross-border
business trips inside the EU.
Among those are labor law, social-security law, tax law and immigration law.
There are also many formal matters, such
as registration duties, that employers
must comply with before they are
permitted to post their employees
abroad.
The reasons to send employees on
cross-border assignments are diverse:
Employees can be posted abroad to fulfill
orders sent by foreign customers or for
company-internal purposes. A few other
reasons include visits to trade fairs or to
customers abroad. As a result, assignments abroad may consist of short-term
visits or take up to several years.
Regardless of their duration, a number of
legal areas must be considered.

To fulfill all requirements, employers must grapple with a patchwork of rules, as each country establishes its own requirements for crossborder business trips and postings.

–>
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9 – Labor law and practice – LLM – No. 4 – December 9, 2019

Labor law factors: employment agreements
Labor law alone involves a number of
legal issues that need to be considered
when workers are sent on a cross-border
post. First, it is imperative to determine
whether the current employment
agreement even encompasses an
international assignment. If not, the
employment agreement will need to be
amended or supplemented. The question
as to which legal provisions apply to the
international assignment could also play
a role.
In answering these questions, the
duration of the cross-border assignment
plays a key role. Short international
assignments, particularly business trips
up to one month in length, do not require
the employment agreement to be
adjusted.
European directive on the posting of
workers
However, short business trips inside the
EU also must comply with the working
conditions of the respective country of
destination. These include, for example,
minimum rates of pay (statutory wages
and generally binding wages determined
by collective agreement, where applica-

ble), minimum paid annual holidays,
maximum work periods, minimum rest
periods, and any other employment
protection regulations applicable in the
country of destination.
In practice, employers must inform
themselves in advance regarding the
minimum conditions governing employment in the respective country of
destination.
The duty to comply with minimum
working conditions in the respective
country of destination is based on the
European Directive 96/71/EC concerning
the posting of workers, which has been in
effect for more than 20 years. The
directive on the posting of workers has
been implemented into national law by
the Member States. In Germany, the
respective provisions are laid down in the
Posted Workers Act. The most important
issue here is compliance with the
minimum rates of pay, which is particularly important for postings where the
posting country’s minimum wage lies
below that of the country of destination.
The directive on the posting of workers is
currently being reformed. Following the
principle of “equal pay for equal work”,
posted employees should, in the future,
be subject not only to the applicable

minimum working conditions, but also to
the same general working conditions as
regular employees working at the same
site. This means posted workers would
also have to be granted any additional
components of employee wages–for
example, allowances, Christmas bonuses
and compensation for overtime work.
Only if these components of wage are
equal is it possible to maintain a level of
remuneration equal to that of local
workers. The reformed directive on the
posting of workers also covers other
aspects of employment. For example, it
limits postings to 12 months under labor
law regulations.
Currently, the reformed directive on the
posting of workers is being implemented
in the national laws of the EU Member
States. The new regulations will come
into effect on July 30, 2020.
Registration requirements for business
trips to EU countries
If workers are assigned to work in an EU
member state, special registration and
reporting requirements apply. According
to those requirements, online registration
with the respective surveillance authority
must be completed prior to the crossborder assignment.

Complying with registration requirements often turns out to be difficult for
companies because some countries have
registration requirements whereas others
do not, and exceptions are treated
differently from country to country.
In Germany, the registration requirement
only applies within certain industries,
such as construction. Before posting
workers in Germany, foreign enterprises
must therefore verify whether they need
to register with the minimum-wage
reporting portal, Meldeportal-Mindestlohn (www.meldeportal-mindestlohn.de).
In other countries, however, the duty to
register applies across a broad range of
circumstances.
Sanctions for infringements also vary
depending on the country of destination.
If the applicable registration requirements are not fulfilled, employers may
face high fines — even up to six-figure
sums. Repeated infringements may also
result in a suspension of activity in the
country concerned, or individual workers
may even be prohibited access to sites.
Social security factors
With respect to social security, the
employer must determine whether an

–>
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international activity affects mandatory
social security contributions.
To avoid the necessity to switch between
social security systems, the EU Member
States along with Iceland, Liechtenstein,
Norway and Switzerland have established
a regulation regarding the coordination
of social security systems (Regulation [EC]
No 883/2004). Within these countries,
workers are subject to the social security
program of just one Member State —
specifically, the one where they regularly
pursue their activities. As a result, a short
assignment abroad does not change an
employee’s social security contributions.
Employers may apply for a social security
certificate (A1) to prove they make the
necessary social security contributions.
Although European provisions do not
necessarily lay down a requirement to
carry an A1 certificate, there are in fact
local provisions that imply such a
requirement. For example, A1 certificates
must be carried at all times in Austria.
Rights of residence
Another factor that is often underestimated when employees are assigned
abroad is the issue of residence rights. If
third-country nationals are to be posted
to other EU Member States, residence

rights must be considered from two
angles. First, employers must check
whether an assignment is permissible
according to the immigration-law
regulations of the respective country of
destination. Second, employers must
consider whether residence in another
country will result in the loss of an
employee’s residence permit in his or her
home country.
It is, therefore, important to know that
the right to residence is a local right and
must always be considered from a
national perspective.
Tax factors
All the cross-border issues mentioned
above must also be viewed from a tax
perspective. Many entrepreneurs know
the 183-day rule. Still, comprehensive
consulting on this point is a must if
workers are posted abroad.
Conclusion
Each time workers are posted internationally, early and proper preparation is
necessary on a number of fronts. To fulfill
all requirements, employers must grapple
with a patchwork of rules, as each
country establishes its own requirements

for cross-border business trips and
postings.
The risks of noncompliance are often
underestimated. Due to increased
monitoring within the Member States,
the risk of a noncompliant posting being
discovered is high, and employers can
expect severe penalties. Considering the
constant changes in this realm and the
imminent implementation of the
reformed directive on the posting of
workers, it is time for employers to
comprehensively review their in-house
system for posting workers abroad and
ideally develop a relevant compliance
system. <–

Dr. Michaela Felisiak
Rechtsanwältin, Partnerin
Beiten Burkhardt
Munich
michaela.felisiak@bblaw.com

www.bblaw.com
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Leaving on a jet plane.
Impact of immigration law on business travel and duty of care
By Constanza Mundt, J.D., and Sabine Paul, LL.M.

I

n an ever-changing international
work environment, employers are
regularly required to send employees
abroad on short notice to meet urgent
client needs. Unfortunately in this
fast-paced environment, both the
employer and the employee are usually
unaware of the manifold consequences
these operations abroad may have. These
may range from social-security and tax
implications for the individual employee
to safety risks related to the region of the
assignment. Possible employer duties of
care in these areas have already been
reviewed in other articles. However, one
aspect that seems to have not yet been
investigated in detail is the impact of
violating immigration law not just from
an immigration-law perspective, but
rather as it relates to duty of care under
German labor law.
Possible employer liability for noncompliant travel under German labor law
To prove a potential claim for damages,
an employee must show that the employer violated a duty or legal obligation and

thus caused the damage. Causation only
requires that the damage was reasonably
foreseeable (BAG, Schadensersatzanspruch
bei Selbstmord des Arbeitnehmers, NZA
2009, 38).
German labor law requires employers to
perform their duty of care toward their
employees and protect them from
possible harm to their rights and safety. It
is derived from section 241, subsection 2,
of the German Civil Code. It requires both
the employer and the employee to
respect each other and support each
other’s interests. This specifically requires
the protection of bodily integrity, financial interests and personality.
The underlying idea is also codified in section 618 of the German Civil Code. For an
employer, the obligation is codified as the
requirement to ensure a safe workplace.
This pertains, for example, to work rooms
and the general work environment. The
law also creates the possibility for the
employer to be liable for damages under
German tort law. This means the employer should take precautions to protect the

Compliance with immigration law has previously not been a major focal point of labor law.
© Lightspruch/iStock/Thinkstock/Getty Images

employee from being negatively impacted by his or her employment. When the
law was passed, the German Parliament
was aware that this employer obligation
could not be unlimited, and the employer
should be allowed to take a reasonable
risk (BT-Drs. 13/3540 page 16, Erfurter
Kommentar zum Arbeitsrecht, article 618
Randnummer. 14 [19th Auflage, 2019]). The

graver a possible damage to the employee, however, the more precautions an
employer must take to avoid the damage.
One of the key duties of an employer
under the duty of care is the duty to
inform (Schliemann, Fürsorgepflicht und
Haftung des Arbeitgebers beim Einsatz von
Arbeitnehmern im Ausland, BB 2001, –>
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1305). This requires the employer to
inform the employee of an assignment
and of facts surrounding the assignment,
such as local laws, dangers and risks
abroad. This specifically relates to
potentially applicable local laws (Schliemann, Fürsorgepflicht und Haftung des
Arbeitgebers beim Einsatz von Arbeitnehmern im Ausland, BB 2001, 1305). Failing
to do so would be in violation of the
employer’s duty, and this duty exists in
addition to the legal obligations the
employer has under immigration law. The
resulting damage would also be deemed
foreseeable, as it is not outside the realm
of normal experience for an employee to
be barred from entry into a country after
entering under the wrong immigrationlaw category.
If an employee travels to a foreign
country without the correct visa, he or
she may be harmed by the loss of a visa
waiver privilege or a general right to
enter the country for work purposes. In
the US, for example, an employee will no
longer be eligible for the privilege of
using ESTA in most cases if he or she is
found to be working illegally. As a result,
even private travel as a tourist would be
no longer allowed without a visa.
Employees are always required to obtain
a visa for travel to the US, regardless of

the purpose for the travel. In terms of
monetary value, this entails a minimum
cost of $160 for a visa valid for a maximum of 10 years. As such, the financial
interests of the employee would be
impacted by the employer’s noncompliance. In addition, the nonmonetary
damage resulting from losing the right to
travel freely must be considered.
Defining “business travel” and “work”
Taking the information above into
account, this article will introduce readers
to the most common immigration-lawrelated mistake: failing to properly
differentiate between business travel,
which in most countries does not require
prior approval by the immigration
authorities, and work. Most employers are
aware that, from an immigration-law
perspective, employing an individual
without the right paperwork will lead to
sanctions — possibly even criminal
sanctions. But when thinking of “work,”
most employers think of direct employment relationships with employees and
long-term work abroad.
Unlike the colloquial use of the term
“work,” under immigration law work is
defined more narrowly and, in most
countries, refers to any activity that is
productive and part of an employee’s core

tasks in the home country. As an example,
we would like to highlight the difference
between “work” and “business activity”
under US immigration law. The classic
reference case is the Matter of Hira
(Matter of Hira, 11 I. & N., Dec. 824 [BIA
1965]). In this case, a tailor traveled to the
US to take orders and measurements for
his employer in Hong Kong, who then
used this information to tailor custom
suits for US customers abroad. This case
classified the tailor’s mere gathering of
information as a business activity, as the
principal place of business and the actual
place of predominant profit was in a
foreign country. Had the tailoring itself
been performed in the US — even for a
few days — this would have been
deemed “work.”
Another example that reveals the fine
line between “business” and “work”
activities involves the role of a chief
executive officer. Typical tasks would be
categorized as follows:
Permissible business activities
•

•

Review of local US work on-site for the
benefit of the employing entity
abroad
Participation in meetings with local
employees to receive status updates

•

for the purpose of reporting to the
employing entity abroad
Receipt of reports from US management for further use by the employing
entity abroad (information gathering) — final results and conclusions
from these reports may only be
drafted abroad

Work activities
•
•

•

Signing of contracts for the US entity
in the US
Delegation of work and instructing
employees of the US entity (using the
right to issue directions)
Participation in regular management
activities of the US entity, such as
planning budgets or creating market
strategies

Similar rules apply for business travelers
coming to Germany. For example, German
immigration law states in section 16 of
the German Beschäftigungsverordnung
(BeschV) that a business traveler is an
employee who either works for:
• an employer in Germany in sales
abroad;
• an employer abroad and comes to
Germany to participate in negotiations, make contract offers, enter into
contracts or supervise the provision of
–>
contracts; or
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•

an employer abroad and comes to
Germany to establish, supervise, or
direct the German part of a company

for less than 90 days within a 180-day
period and maintains his or her regular
place of residence outside of Germany
(section 16 of the BeschV; other activities
that would not qualify as work according
to certain criteria can be found in section
30 of the BeschV).
Given the above, it’s possible to conclude
that more often than not, an activity will
not qualify as business travel but rather
as work abroad and will require appropriate permission as outlined in the relevant
immigration laws.
What this means for employers
To fulfill their duty to inform employees
regarding immigration laws, it is sufficient for employers to provide informational materials and relevant contact
details related to the applicable norms in
the host country, such as information
from the embassy or consulate regarding
visa requirements (Edenfeld, Die Fürsorgepflicht des Arbeitgebers bei Auslandseinsätzen, NZA 2009, 942). It must be noted
that the information and support
employers provide also create a liability
for them (Schliemann, Fürsorgepflicht und

Haftung des Arbeitgebers beim Einsatz von
Arbeitnehmern im Ausland, BB 2001, 1307).
However, this liability may exist regardless of whether they comply with the
duty to inform. As a result, it is recommended for an employer to provide some
form of information to their employees
prior to commencing business travel. It is
important that the risks, such as the
potential loss of the visa waiver privilege,
are clearly outlined for the employee.
Some companies provide internet portals
with country information sheets to their
employees; other employers use preassessment tools that automatically
analyze relevant information to alert
employees of applicable visa requirements.
Such measures can be sufficient, as the
employee is also required to assist the
employer and provide input to fulfill his
or her legal obligations under contract
law (Schliemann, Fürsorgepflicht und
Haftung des Arbeitgebers beim Einsatz von
Arbeitnehmern im Ausland, BB 2001, 1306).
Potential damages can therefore be
minimized by providing employees the
opportunity to complete the necessary
steps on their own. An employee may
request that his or her employer bear the
cost of the required steps under immigration law, such as visa fees or fees for a

legal counsel to assist with the matter
(Edenfeld, Die Fürsorgepflicht des Arbeitgebers bei Auslandseinsätzen, NZA 2009,
938.). It is advisable to select a legal
counsel and to enter into a framework
agreement with him or her in order to
reduce compliance-related costs. When
informing an employee about possible
immigration-related requirements, the
legal counsel may be listed on the
corporate website as a contact person.
Implementing these measures carries the
added benefit that, should a possible
violation of immigration law be detected
by immigration enforcement, an employer can prove he or she had made an effort
in good faith to ensure compliance with

immigration law within his or her
company.
Conclusion
Compliance with immigration law has
previously not been a major focal point of
labor law. Recently, however, the importance of recognizing the possible legal
consequences of not complying with the
duty to inform has been gaining. Because
the sanctions under immigration law are
already severe, employers should avoid
exposing themselves to potential
litigation from a labor law perspective.
Simple steps enable employers to reduce
the risk of litigation. <–
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Lump-sum compensation for overtime work.
Strict rules for overtime compensation clauses in employment contracts and works agreements
By Hagen Köckeritz, Ph.D., LL.M. oec. Int., and Janis Czemmel

O

n a regular basis, German labor
courts have had to decide on
the enforceability of clauses in
employment contracts that deem
overtime hours as compensated within
an employee’s regular remuneration.
Nearly 10 years ago, the German Federal
Labor Court (Bundesarbeitsgericht or BAG)
reached a decision regarding contractual
provisions of this kind in light of the law
on general terms and conditions that had
recently been modernized. At the time,
the court provided guidance as to when
such lump-sum compensation clauses
may be admissible and which constraints
otherwise need to be observed. A significant number of legal disputes in this area
remain active to this day.

The general prognosis is that soon each employer will be obligated to fully record the working time (not only the overtime) of each
employee in an appropriate manner.
© tadamichi/iStock/Thinkstock/Getty Images

Lump-sum compensation clauses may
still appear in more recent employment
contracts — mostly in inadmissible
formulations — because employers hope
to spare themselves not only the cost of
remuneration but also a considerable
amount of organizational effort. Offering
overtime compensation in addition to an
–>
employee’s regular remuneration
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requires diligent timekeeping. This is
especially cumbersome in a world where
employers and employees alike want
working models to be agile and allow for
a great deal of flexibility. Were it not for a
potential general obligation to record all
working time from beginning to end
under the EU Working Time Directive (cf.
European Court of Justice [ECJ] decision
dated May 14, 2019, case number C-55/18),
the common 9-to-5, clock-in-and-clockout working model would be out of
fashion.
Essentially, an employer has two different
options for trying to implement lumpsum compensation for overtime work:
Aside from the addition of a contractual
clause to an employment agreement, a
provision for lump-sum overtime compensation can be negotiated in a works
agreement. In both cases, there are
important matters to consider.
Lump-sum compensation clauses in
employment contracts: general terms
and conditions
Generally, clauses in employment
contracts are considered to fall under the
umbrella of general terms and conditions.
Exceptions apply where clauses are
individually negotiated between employer and employee, but this is rarely the

case. Exceptions may apply to specific
clauses regarding, for instance, reimbursement for relocation expenses or
approval of certain side activities. Clauses
regarding remuneration and working
hours are, however, typically prepared and
proposed by the employer without any
input from the employee, which means
clauses of this kind are typically viewed
as general terms and conditions.
As a consequence of this classification,
the respective clauses in employment
agreements must comply with the law
regarding general terms and conditions
as set out in the German Civil Code (BGB).
This law applies to all contracts between
consumers and entrepreneurs, including
employment contracts. Regarding
compensation clauses for overtime work,
section 307 (1), sentences 1 and 2, of the
BGB are particularly relevant. According
to this provision, general terms and
conditions may be considered ineffective
if they are too vague and/or unreasonably
disadvantage the consumer. The BAG
applies these abstract legal requirements
in the case of compensation clauses as
follows:
•

The contractual clause must be clearly
understandable. Such clauses are
permissible only if they indicate which
services they cover and to what

extent. Upon conclusion of the
contract, the employee must be able
to determine what he or she can
expect and which services — in this
case, maximum additional working
hours — the employee must provide
for the remuneration agreed on in the
contract. The central requirement here
is that the maximum number of
overtime hours is sufficiently evident.
•

Care must also be taken to ensure
that the general terms and conditions
do not unreasonably disadvantage
the consumer (that is, the employee).
If the consumer is overburdened —
particularly as regards compensation — this can lead to the clause
being rendered invalid. In terms of a
lump-sum compensation clause, the
employer must not be able to unilaterally and substantially change the
ratio of working time to remuneration
in the employer’s favor. An example of
an inappropriate disadvantage of this
kind would be a compensation clause
that deems all overtime as compensated within the scope of the employee’s regular compensation. In this
case, there would be a considerable
imbalance between the work for
which the employer owes payment
and the pay that would, in turn,

render the clause invalid and unenforceable from the outset.
Compensation clauses in works agreements
In contrast with the one-sided clauses
found in employment contracts, clauses
in works agreements (Betriebsvereinbarungen) do not constitute general terms
and conditions as they are negotiated
between an employer and a works
council on equal footing. The law addressing general terms and conditions does
not apply to works agreements, nevertheless strict principles must also be observed in this case.
Very recently, a clause of this kind was the
subject of legal proceedings before the
BAG (decision dated June 26, 2019, case
number 5 AZR 452/18). This case provides
a good illustration of what must be taken
into account when formulating overtime
compensation clauses in a works agreement and what can lead to their invalidity. The works agreement in question
contained a provision stating that certain
employees, including the plaintiff, only
needed to be monetarily compensated in
the event of “regular overtime.” The
plaintiff, however, demanded compensation in court for the overtime he had
–>
worked. In the end, the BAG ruled in
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the plaintiff’s favor. The court justified its
decision as follows:
•

•

Clauses in works agreements must
satisfy the requirement of certainty
and clarity of standards. The contested
works agreement, and in particular
the term “regular overtime,” did not
meet this requirement. For employees
who fall within the scope of the works
agreement, it was not clear what
“regular overtime” meant. Interpretation of the clause in the context of
further regulations within the works
agreement did not bring additional
clarity.
The overtime clause in the works
agreement in question had another
deficiency that ultimately contributed
to its invalidity. It violated the principle of equal treatment under the
German Works Constitution Act
(Betriebsverfassungsgesetz). The BAG
classified it as inadmissible that
employees who “regularly worked
overtime received lump-sum compensation for their overtime work,
whereas their colleagues who only
worked “irregular” overtime hours
were compensated according to the
actual number of overtime hours they
had worked. One concern this approach had elicited was this: If no

upper limit for overtime hours existed
for each category, it would be possible
to work more irregular overtime hours
than regular overtime hours.
The BAG’s decision shows once more that
very similar standards apply to works
agreements and employment contracts
in terms of certainty and transparency. A
person affected by an overtime clause
must be able to determine whether and
to what extent he or she is entitled to
overtime pay. In addition, clauses in works
agreements must comply with the
statutory principle of equal treatment
pursuant to the German Works Constitution Act. Therefore, lump-sum compensation for overtime work determined by a
works agreement does not by any means
automatically provides greater legal
certainty than overtime clauses in
employment agreements.
Legal consequences of invalidity
The invalidity of clauses regarding
lump-sum compensation for overtime
work does not always result in additional
payment obligations for the employer.
The BAG has decided that certain groups
of employees are not entitled to additional compensation for overtime. The
decisive criteria here are primarily the
amount of pay and the type of employ-

ment. For employees who are not
considered “higher earners” and do not
render “services of a higher kind,” there is
a general assumption that, unless
otherwise agreed, remuneration is to be
calculated and paid according to the
number of hours worked. Absent a proper
clause regarding lump-sum overtime
compensation, these employees may also
demand remuneration for every additional hour of work performed. Although the
BAG emphasizes that the distinction
between a “higher earner” and a “normal
earner” must always be determined on
the basis of the circumstances of an
individual case, the social contribution
assessment ceiling (Beitragsbemessungsgrenze) of the German state retirement
insurance is viewed as a good demarcation. Employees earning above the
assessment ceiling are viewed as “higher
earners,” whereas employees earning less
are viewed as “normal earners.” The
assessment ceiling is adjusted regularly;
in 2020, it will be €82,800 for western
Germany and €77,400 for eastern
Germany. If an employee’s pay is above
that limit, he or she can no longer
objectively expect additional working
time to be remunerated.

Admissible design
Inevitably, this question arises: What
might an effective lump-sum compensation clause look like? In the interest of
certainty and transparency, it is advisable
to quantify the exact number of overtime
hours deemed as compensated within
the scope of an employee’s regular
remuneration. In employment agreements, the number of overtime hours the
employee is expected to work with no
additional compensation cannot be set
too high, otherwise it may risk representing an unreasonable disadvantage to the
employee. As a rule of thumb, overtime
hours equaling 10% to 25% of an employee’s regular weekly or monthly working
time are acceptable. For employees at the
lower end of the pay scale, the recommendation is to lean more toward 10%,
whereas employees at the higher end of
the pay scale (but still below the social
contribution assessment ceiling) can be
expected to work up to 25% more hours
in addition to their regular weekly or
monthly working time without extra
overtime compensation. These amounts
do not unreasonably disadvantage
employees and can be clearly defined. If
overtime compensation is governed by a
works agreement, it may be wise to agree
on a one specific percentage of working
hours deemed as compensated within –>
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the scope of an employee’s regular
remuneration. Otherwise, in light of
the BAG’s recent decision (dated June
26, 2019, case number 5 AZR 452/18),
courts could potentially view differentiation as a violation of the principle of
equal treatment under the Works
Constitution Act.
Summary and outlook
Though it is quite understandable that
employers want to simplify handling
overtime compensation, lump-sum
compensation clauses are only suitable
to a very limited extent, and, if inadequately formulated, they strongly risk
not being enforceable. In this respect,
the implementation of the latest ECJ
case law on the measurement of
Hagen Köckeritz, Ph.D.,
LL.M. oec. Int.
Rechtsanwalt, Partner
Mayer Brown
Frankfurt am Main
hkoeckeritz@mayerbrown.com
Janis Czemmel
Juristischer Mitarbeiter
Mayer Brown
Frankfurt am Main

working time (cf. ECJ decision dated
May 14, 2019, case number C-55/18)
also promises to give the issue new
impetus. The general prognosis is that
soon each employer will be obligated
to fully record the working time (not
only the overtime) of each employee in
an appropriate manner. Even if
exceptions remain permissible on the
basis of the type and size of the
company and the work performed, it is
nevertheless expected that more
employees will become aware of how
many hours they actually work. This
may fuel expectations for additional
compensation, which, in turn, makes it
very likely that many existing clauses
regarding compensation for overtime
work will be put to the test. <–
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