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Gaining in importance
Washington extends investment controls – will Brussels and Berlin follow suit?
By Dr. Tobias Grau and Kai Neuhaus

M

any countries have traditionally imposed controls
on foreign acquisition of
domestic companies. From an official
standpoint, direct investment is generally restricted out of concern for national
security – but in practice the restriction
often has its basis in economic interests.
The latter purpose was likely President
Donald Trump’s main motive in signing
the Foreign Investment Risk Review Modernization Act into law on August 13, 2018.
This legislation significantly expands
the powers and authority of the CFIUS
(Committee on Foreign Investment in the
United States), the government committee responsible for investment control.
CFIUS now has until February 2020 to
translate these new powers into specific
rules. As a result of this relatively lengthy
timeline, it will now be more difficult to
plan future transactions without facing
a certain level of unpredictability. Foreign
investors aiming to buy US companies
can undoubtedly expect to face additional hurdles.

Covered transactions
It is already apparent that the number
of transactions subject to CFIUS scrutiny
will increase significantly, given that the
definition of “covered transactions” has
been broadened. Some estimates put the
figure at several thousand transactions
a year – a load that would test the limits
of CFIUS’s capacity, quite apart from
any other issues. The industrial sectors
subject to controls are now specified in
detail. For example, transactions involving
“sensitive real estate” near airports, seaports, US military facilities, or other facilities of significance for national security
will be explicitly covered in the future. Investments involving critical infrastructure
and technologies or U.S. citizens’ sensitive
personal data also fall within the scope
CFIUS’s expanded authority. CFIUS has yet
to set out what this means specifically.
Non-controlling investments are also
covered – that is, situations where the
investor gains access to material nonpublic information, secures representation or observer rights on the company’s
board, or becomes involved in substan-

In projects of particular importance to the EU, the intention is that the Commission should
be able to carry out its own reviews and make recommendations.
© MarianVejcik/iStock/Thinkstock/Getty Images

tive decision-making without obtaining
formal control. Additionally, any change
in a foreign investor’s ownership rights
in a US company constitutes a covered
transaction if the change results in the
investor gaining control, or if the change
is related to critical infrastructure, critical

technologies or sensitive personal data of
US citizens. Lastly, the legislation closes
previous loopholes in investment control
by subjecting alternative structures, such
as joint ventures or phased acquisition of
equity interests, to CFIUS scrutiny.
–>
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Mandatory declarations
Until now, notifying CFIUS of M&A transactions has been voluntary (unless CFIUS
itself initiated proceedings). In certain
cases, a CFIUS review is now mandatory:
zz Investments in which a foreign govern-

ment has a substantial interest; “substantial interest” will be defined in the
CFIUS implementing regulations”;

zz Investments that result in the direct

or indirect acquisition of a substantial
interest in a US company related to
critical infrastructure, critical technologies or sensitive personal data of US
citizens.

Extension of the review cycle
The extension of the CFIUS review from
75 to 105 days will have a direct impact on
how company acquisitions are planned,
as well as on contract provisions. That
said, a short-form declaration process applies in certain circumstances.
Filing fees
CFIUS is now entitled to charge filing fees,
with immediate effect. The fee is 1% of
the transaction value, up to a maximum
of $300,000. This represents a significant

increase in transaction costs, especially
where smaller deals are concerned.
Initial observations
While these changes to US law affect
all foreign direct investment in equal
measure, the Trump administration
clearly wants to rein in Chinese investors in particular. Since CFIUS scrutinizes
investors from certain regions – and especially from China – more closely, it has
been apparent for some time that these
investors are less favored by sellers in USlinked bidding procedures. Often these
investors choose not to submit a bid in
the first place. This trend is now likely to
become even more pronounced. Parties
sometimes attempt to reduce the level
of uncertainty by seeking a preliminary
understanding with CFIUS. In borderline
cases, the parties have sometimes taken
the opposite tack and dispensed with
CFIUS notification; needless to say, the
introduction of mandatory declarations
will make this a very high-risk strategy
in the future. Another option favored by
some sellers is to switch from a trade sale
to an IPO, if possible.
Developments in Berlin
It would be easy to characterize the
changes in US investment control as

Trump-style protectionism. In truth, the
upcoming changes to US law are by no
means a special case, and these kinds
of provisions have long been in effect in
Germany.

>>

As the rules were tightened,
the review periods and waiting
times were also extended, in
some cases by a significant
margin.

<<

Foreign investment in particularly
security-sensitive sectors, such as certain
defense and IT security companies, has
long been subject to mandatory notification in Germany. The rules in this realm
were tightened in 2017. Since then, investment in operators of “critical infrastructure” or providers of related services has
also been subject to obligatory notification. The term “critical infrastructure” is
defined more broadly in Germany than
the wording initially suggests: it refers
not only to energy and telecommunications networks, but also to water supply,
certain areas of finance and insurance,
health, food supply and logistics. Major
gas station operators may be included,

as well as very large pharmacies and
food manufacturers. As the rules were
tightened, the review periods and waiting
times were also extended, in some cases
by a significant margin. The three-month
period during which the German Ministry
for Economic Affairs and Energy (BMWi)
has the power to initiate reviews of nonnotifiable transactions no longer commences upon conclusion of the sale and
purchase agreement – now the period
begins when the BMWi becomes aware
of the agreement. If companies fail to
proactively obtain a clearance certificate,
they will not have transaction certainty
until five years after the conclusion of the
contract.
A further tightening measure is pending.
The current threshold for intervention is
acquisition of 25% of the voting rights,
but Berlin is likely to soon lower the
threshold to 15%.
Developments in Brussels
There are also moves at the EU level
to strengthen investment control. The
Parliament, Council and Commission are
currently negotiating a draft regulation
aimed at achieving this goal. France’s
attempt to introduce an EU-wide investment control system was unsuccessful,
–>
and decisions on banning invest-
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ments will remain a matter for individual member states.
Nonetheless, EU-wide standardization of factors used in reviews and
procedural principles can be expected.
Cooperation between the member
states and with the Commission is also
planned, with reciprocal notification
obligations and information rights in
ongoing review proceedings. memberstates would then be able to comment
on proceedings being conducted in
other states. In projects of particular
importance to the EU, the intention is
that the Commission should be able
to carry out its own reviews and make
recommendations. Even then, with
respect to the prohibition of investments, sovereignty will remain with
the individual states.
Although the final wording of the
regulation remains to be seen, it is
already clear that investment control
is of growing importance in the EU,
and the control policies are going to
become more onerous. It is realistic
to expect EU-wide agreement on the
regulation in the coming months, with
the regulation’s entry into force following in 2020. <–

Dr Tobias Grau,
Rechtsanwalt, Partner,
CMS Hasche Sigle,
Stuttgart
tobias.grau@cms-hs.com

Kai Neuhaus, LL.M.,
Rechtsanwalt, Partner,
CMS Hasche Sigle,
Brussels

Delving deeper
to understand
your unique business.

kai.neuhaus@cms-hs.com

www.cms-hs.com

Antitrust & Competition | Banking & Finance | Compliance | Corporate Finance
Corporate | Employment | Health Care | Intellectual Property | Litigation & Dispute
Resolution | Mergers & Acquisitions | Private Equity | Public Law | Real Estate
Restructuring & Insolvency | Tax / Private Client | Telecommunications, Media &
Technology

Düsseldorf | Frankfurt a. M. | Cologne | Munich

www.mwe.com

6 – Compliance/legal project management – BLM – No. 4 – November 22, 2018

A more reasonable approach to internal investigations
Legal project management in the age of digital transformation
By Dr. Michael Holzhäuser and Dr. Nicolas Nohlen
Internal investigations – a legal
and organizational challenge
Internal investigations that seek to
expose misconduct within a company, as
well as the consequences of that misconduct, are currently pervasive. They often –
in the case of the emis-sions scandal, for
example – affect whole economic sectors.
These investigations are often conducted
for legal reasons, as directors of German
companies are obligated to probe into
evidence of wrongdoing within their
businesses.
Internal investigations can be very
expensive and time-consuming. They
often require an enormous amount of
resources and immense budgets, regardless of their potential outcome. The
exact scale of the demand on resources
and funds is difficult to foresee at the
start, leaving businesses with significant
challenges.
Furthermore, the precise steps necessary
to prepare and execute an internal investigation (especially of a transnational

All these conventional problems with
internal investigation processes have
been further exac-erbated by crosssector digital transformation within
companies.

There is no doubt that it is in the interest
of a company to investigate violations of
the law.
© LeoWolfert/iStock/Thinkstock/Getty Images

nature) come with a range of legal, organizational and practical problems. The
relevant legal framework, codetermined
by labor and data-protection guidelines,
often makes the process complex enough
in its own right. Regulatory and corporate
govern-ance issues often add to this complexity, regardless of the subject matter
of the individual investigation.

In light of this, a specialized, efficient
and reasonable approach in line with the
relevant legal framework is essential. If
a company has not invested heavily in
the development of its own resources
in this respect, it is advisable to consult
with multiple external experts who can
sup-port the company in the execution
of complex internal investigations. We
recommend to adopt a modular approach
that puts control in the hands of a small,
specialized team of lawyers and employs
services specialized in document review
and preservation of evidence (for example, IT forensic techniques or legal tech).
Where a small team of highly qualified
legal analysts and alternative providers deliver work that can be standardized, efficiency can only be significantly
improved and costs substantially reduced
if the coordinating law firm (ideally

along with the other firms involved) uses
decisive and experienced project managers to continuously control and adapt the
investigative process when necessary.
In the era of big data, where the collection and processing of information carries
an excessively high price tag, efficient
collaboration between different expert
teams in a modular approach seems all
the more advantageous. Most importantly, together with the company, the
coordi-nating law firm should produce a
project plan, coordinate the investigation
and ensure that the relevant legal framework is observed accurately. This requires
considerably greater planning costs for
law firms than the traditional model of
project management. However, since processing information through document
review is often the most intensive part of
an investiga-tion in terms of cost, time
and resources in the age of digital transformation, the efficiency gained by involving cheaper, more specialized providers
considerably outweighs the increased
planning and coordination costs to the
firm as part of project management. –>
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Data analysis in the age of digital
transformation
When processing information in the
course of an internal investigation, one
of the most vital facets – apart from
interviewing employees – is the analysis
of internal company data (docu-ment
review).
Legal and organizational challenges
of a document review
In planning document reviews, a suitable
team of experienced analysts should be
assembled, and the management board
of the company should be consulted early
in the process. The IT infrastructure and
internal company rules should be examined and, if necessary, adapted. Dataprotection experts should be integrated
to ensure data security. When contracting with provid-ers of forensic software
and services, it is necessary to ascertain
whether the provisions can be fashioned
into data handling contracts, and it is
important to make sure the contractual
offers made by the vendor comply with
legislative requirements.
Data collection, review and analysis present particular organizational challenges.
Prior to digital transformation, processing
data through document review was suc-

cessful largely depending on whether or
not the reviewers had access to a enough
physical resources. Today, more than 80%
of searchable information in a company’s
“big data” is unstructured and in multiple
digital formats as a result of progressive digitalization. It comes from many
sources (servers and ex-ternal hard drives,
for example) and is saved in various
places worldwide. Consequently, the data
cannot be efficiently viewed and analyzed
using traditional methods. Moreover, as
the term “big data” indicates, the amount
of available and searchable information
will only continue to increase, making
document review even more cumbersome and complex.

Even investigations by authorities (known
as “dawn raids”) are primarily carried out
using e-discovery today. The authorities
first request access to all the company’s
servers, demand the surrender of digital
storage media and, if applicable, request
access to any cloud infrastructure. These
can accurately be referred to as “e-raids”.

the secured data (files, email records)
should be analyzed and limited to data
that stems from within the investigative
period and is saved in the relevant document formats. It should then be further
reduced by up to 90% through a preexamination process and the removal of
identical and nearly identical documents.

However, the e-discovery process is very
complex. It encompasses many different
participants, interests and legal problems, and there is no universal procedural
standard.

Big data and document review –
is artificial intelligence doing the trick?

The company’s IT system should be analyzed to ascertain which data belongs to
those under investigation (custodians),
where and in which formats the information is saved, and how the sources can be
accessed (data mapping). While saving
the information, arrangements should
be made to ensure the data cannot be
deleted, manipulated or reconstructed. To
preserve digital evidence, it is crucial to
extensively document the actions being
performed.

The data set can be reduced even further
by choosing keywords specific to the
case that are then used as search terms
in a “linear document review.” Given that
this is crucial for the outcome of the
investigation, the terms need to be broad
enough to capture as much of the potential misconduct as possible, but also
targeted enough to pinpoint relevant data as accurately as possible. This keyword
review separates relevant documents
from irrelevant ones. Because there will
be documents that contain a search term
but have nothing to do with the purpose
of the review (“false positives”), there
may still be a large number of documents
marked as relevant. Affected documents
will then be rechecked in a second stage.

Today, the review of unstructured data
in large volumes for the preemptive discovery of breaches of the law is predominantly carried out through electronic
forensic data analysis (“electronic discovery” or “e-discovery”). Using e-discovery
software, even very large and complex
volumes of data – such as emails and
digital files, but also audio recordings of
conver-sations – can be combed through
with the help of a keyword search created specifically for the purposes of an
investigation.

In practice, however, the following basic
steps have proved useful:

To ensure the review is timeefficient and
costeffective, the volume of data must be
appropri-ately reduced. For this purpose,

Until this point, the steps outlined essentially reflect the approach authorities
use when handling data collected during
a raid. To move faster than the authorities, technology assisted review (TAR) can
–>
speed up manual document review
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by a considerable margin (up to 60 times).
Additional features include, for example by
the graphical display of communication
lines and document summaries by topic.
TAR is currently one of the fastest-developing and booming areas of legal tech solutions, particularly in the realm of artificial
intelligence. “Predictive coding” is applied
to the results of the previous review to
train an algorithm to autonomously review documents for relevance. In this way,
a considerable number of documents that
lawyers would otherwise need to analyze
in detail can be excluded. The algorithm
is “trained” using an array of examples
of relevant documents determined by a
lawyer working on the case. The program
uses these examples to “learn” throughout
multiple rounds of “fine tuning”, then it
codes the documents automatically.
Given the progress that has been made in
the development of algorithms in recent
years, it is no longer reasonable to doubt
the reliability of predictive coding. US
courts categorized and pronounced TAR
to be more reliable than a manual review
several years ago.
The review ends with the export of the
documents determined to be relevant
and a report in which these documents
are evaluated. This is the foundation of

the broader strategic advice detailed here
for – or in defense of – a company.
The crucial importance of modern
legal project management
An inadequately organized document
review can easily get out of hand in an
international con-text with numerous parties and enormous volumes of data. As a
result, an internal investigation can end up
in jeopardy if predetermined time restrictions and budgets are not observed.
The transition from traditional investigations carried out by large teams to
complex e-discovery processes is a major
challenge for all law and accountancy
firms, and these firms may yet to have
adequately adapted their structures and
resources accordingly. Even when firms
have strengthened the internalization
of processes and significantly expanded
their own resources, the desired increase
in efficiency for the client has frequently
failed to materialize.
However, collaborating with alternative
providers still generates serious problems for many law firms. This is because
a law firm’s previous experience and the
structure of traditional investigations do
not readily mesh with investigations in
-‘Industry 4.0,’- where digital transforma-

tion is a driving force and data-driven
business models are spreading quickly.
Until now, only a few law firms have
expediently recognized the modern challenges of closely cooperating with LPO
pro-viders, project lawyers, IT forensic
experts and software providers – a service
not uncommonly requested by clients.
Law firms could significantly improve
their level of efficiency and secure a
competitive advantage if they were to
interpret the new e-discovery landscape
as an opportunity rather than a threat.
On the one hand, collaborating with
specialized providers means outsourcing certain parts of a company’s own
business. This fact means that a law firm
with a traditional pyramidal model as its
organizational structure cannot maintain
its team structure. However, using alternative providers will not mean that lawyers
are superfluous in internal investigations,
but rather the opposite: Only standardized procedures in the gathering and
pro-cessing of information is automated
and sped up using processes supported by
software. The critical legal advice provided
by lawyers both in the investigation and
in the strategic advising of the company
remains untouched.
On the other hand, it is important to
maintain internal standards regarding

the quality of legal work, even when
some tasks are outsourced to third-party
providers. Owing to the wide variety of
providers and the range of services offered, this requires a profound knowledge
of the mar-ket and, ultimately, a reliable
relationship.
Some law firms regard the costs for coordinating several parties to be too high
and not justi-fied by the desired improvement in efficiency. This fear, however,
originates from an outdated approach to
project management that has become
impracticable in the age of e-discovery.
The traditional approach envisages the
workload in the planning phase to be
low; during the investigation, high; and at
the end of the project, low again.
Modern project management, in contrast, follows the reverse trend. It requires
considerable planning beforehand,
significantly reducing expenses critical to
the budget by establishing both a project
plan and appropriate lines of communication. Investing in a comprehensive debriefing upon completion of the project
is of no consequence compared with the
improvement in efficiency that can be
achieved by carrying out such a debriefing, and it simultaneously ensures other
savings can be harnessed in the planning
–>
phases of future projects.
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The main tasks encompassed in legal project management (LPM) for internal investigations are in line with many aspects
of traditional LPM, such as scoping the
project as precisely as possi-ble, staffing,
timing, formulating action plans, determining budgets, monitoring, overseeing
communication lines and reporting.
In addition, where e-discovery is used,
it is important to hold to certain criteria in selecting external providers as
collaborators- including level of technical
capabilities and infrastructure, competence of staff and composition of teams;
quality control and standards, transparency of procedures and guidelines;
agreement on costs, budgets and remuneration; descriptions of levels of service,
process, timing and communication
flows; as well as various aspects of security, data protection and confidentiality.

the investigation and a nexus to the company management, these project managers are indispensable. They are responsible for time management, resourcing and
control of the budget, as well as ensuring
all processes run smoothly and communication between all participants flows
properly. This includes the establishment
of a transparent reporting system and
the complete documentation of all steps
taken and deci-sions made.
Conclusion: plea for a modular
approach in order to ensure efficient
and reasonable investigations

Importance of experienced project
managers

Neither internal investigations nor efficient project management are ends in
themselves. There is no doubt that it is in
the interest of a company to investigate
violations of the law. However, it is also
in a company’s interest to carry out its
investigation efficiently, appropriately
and rea-sonably. Advisers, too, must take
into account these interests.

Internal investigations today are timeconsuming and require a lot of manpower, and external service providers constitute the biggest proportion of the costs.
The success of an e-discovery process
greatly depends on the implementation
of experienced, cutting-edge and specialized project managers. As coordinators of

The solution for efficient and reasonable
performance of internal investigations in
the age of Industry 4.0 is an innovative,
modular approach that combines highquality legal advice with new technologies to complete routine legal work. The
key to this approach’s success lies in modern legal project management, which en-

sures that methods used by various legal
service providers all comply with certain
rules and takes care that those involved
work together efficiently. This requires
high planning and coordination costs, but
these costs can be recouped many times
over as a result of the improvement in
efficiency in the investigative process, especially when using document review.
This approach offers companies not
only time and cost benefits during the
disruptive investigative process, but also
transparency and clarity for planning ultimately ensuring that an internal
investigation will no longer become a
confusing, bottomless pit. <–
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Amendments to the German Stock Corporation Act
Draft law implementing the second Shareholder Rights Directive
By Simon M. Weiss
Introduction
In mid-October of this year, the Federal
Ministry of Justice (das Bundesjustizministerium- BMJV) presented the long-awaited draft (RefE) of a law implementing
the amending directive on shareholder
rights (SRD II). The goal of the SRD II is
to promote the exchange of information between listed companies and their
shareholders and to improve opportunities for shareholders to participate in
this exchange. Specifically, the 2nd ARRL
concerns the following matters now addressed by the RefE: (a) the identification
of shareholders (Know Your Shareholders), (b) transparency requirements for
institutional investors, asset managers
and proxy advisers, (c) related party transactions and (d) remuneration policy (Say
on Pay).

information between the company and
its shareholders. In the future, through
entities that function as intermediaries, such as custodian banks, investment
undertakings and central depositories,
a listed company will be able to obtain
information on the identity of its shareholders, including their names, dates

of birth, addresses and shares held. In
addition, the exchange of information
with shareholders will be improved as
a result of a new requirement mandating that these intermediaries forward
certain information from listed stock
corporations domiciled in Germany, or
in other EU member states, to share-

holders or the next intermediary in the
custody chain. Furthermore, intermediaries must immediately send a listed
company all information received from
its shareholders regarding the exercise
of their rights. The RefE explicitly extends
these rules to multitier custodian chains
involving foreign intermediaries;
–>

Know your shareholders
The first set of provisions, referred to as
Know Your Shareholders, mainly concerns two subjects: the rules for identifying shareholders, and the exchange of

Stock corporations, intermediaries and other addressees of the regulations are required to closely monitor the progress of the legislative
process.
© vitchanan/iStock/Thinkstock/Getty Images
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identification requests from companies
and information about shareholders and
their exercise of shareholder rights are
to be routed through these as well. It is
noteworthy that the RefE does not make
use of the possibility provided in the SRD
II to limit the identification requests to
certain shareholding thresholds. Nonlisted companies can opt-in to the regime
by amending their articles of association
to reflect these changes (opt-in).
New transparency requirements
for institutional investors
The second set of changes involve new
transparency requirements for institutional investors, asset managers and
proxy advisers. In the future, institutional
investors and asset managers must
publish their engagement policy and
report annually on its implementation.
This includes information relating to
the exercise of shareholder rights, the
shareholders’ voting behavior, and how
conflicts of interest are being addressed.
Deviations from these transparency
requirements must be disclosed, and the
principle behind such a deviation must be
explained. The RefE also imposes a similar
transparency obligation on proxy advi
sers, who will have to make a declaration
of compliance with a code of conduct.
This code of conduct will be tailored to

proxy advisers and is primarily designed
to prevent conflicts of interest – an appropriate regulation, as proxy advisers can
exert considerable influence on a company, particularly when advising large
institutional clients.
Handling of transactions between listed
stock corporations and related parties
A third focal point is the handling of
transactions between listed stock corporations and related parties. The SRD
II introduces a new regime to protect
minority shareholders of a listed company from the adverse effects of asset
transfers to related parties – that is to say,
significant shareholders, members of the
management or other insiders. According
to the guidelines, such transactions must
be announced immediately after they are
concluded and are to be subject to the
approval of the supervisory board. However, those who expect these new regulations to result in far-reaching governance
changes for German stock corporations
as regards related party transactions are
likely to be disappointed. First, the requirement of supervisory board approval
only applies if the transaction exceeds
2.5% of the value of the company or
group’s total fixed and current assets, as
calculated within the most recent annual
financial statements (section 266 HGB).

This is a relatively high threshold, likely
to only be reached in absolutely exceptional cases for most companies. Second,
the RefE makes use of all the exceptions
provided for in the SRD II for transactions
requiring supervisory board approval.
Consequently, transactions with subsidiaries and transactions that have been
approved by the Annual General Meeting
(irrespective of the value of the transaction) will not require the approval of the
supervisory board. However, transactions
within a contract-based group (Vertragskonzern) – that is, a group of companies
created by a profit transfer and control
agreement between a controlling entity
and a controlled entity – have been disregarded. This is because according to
the RefE, German stock corporation law
for such contract-based groups already
provides a high level of protection for the
other shareholders. “Transactions in the
ordinary course of business and at arm’s
length conditions” are also exempt from
the supervisory board approval requirement, provided that the company’s
articles of association do not stipulate
otherwise. If no such stipulation in the
articles of association exists, the company only needs to provide for an internal
review procedure regarding the “customary market conditions” of the transaction. A mandatory fairness opinion by an
external consultant – an option provided

for in the 2nd ARRL – is not addressed in
the RefE. Finally, procedural errors, such as
those resulting from an incorrect valuation of the transaction or an undetected
“related party” situation between the
company and its counterparty, should not
affect the effectiveness of the transaction. Thus, concerning the regulation of
related party transactions, the BMJV is
adopting an approach consistent with
the valid argument that stock corporation law already encompasses sufficiently
effective legal concepts to protect against
harmful influences by related parties
(such as the prohibition of hidden profit
distribution, the general principle of
equal treatment of shareholders, and
strict liability of executive bodies with
reversal of the burden of proof). However,
in the currently ongoing consultation process, stakeholders committed to protecting minority shareholders may suggest a
more vigorous approach to legislators.
Shareholder participation in
remuneration of management boards
and supervisory boards
The fourth, and most politically explosive, set of provisions in the regulations
concerns shareholder participation in the
remuneration of management boards
and supervisory boards. Here, too, the
–>
BMJV takes an approach that tends
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to be favorable to companies and their
management. In the future, a listed
company will have to publish a remuneration policy that must be approved
at least once every four years at its
annual general meeting. In addition, a
“clear and understandable” remuneration report on past payments must be
presented at its annual shareholder
meeting. This report must also be subject to a vote by the shareholders. Additional provisions require that, in the
future, both the remuneration policy
and the report must be published on
the company’s website, in accordance
with its declaration of compliance with
the German Corporate Governance
Code. However, the mandatory annual
general meeting vote regarding the
remuneration report and remuneration
policy is of an advisory nature (recommendation only), which is justified by
the draft proposal on the basis that
the European requirements should
be incorporated into the dual competence structure of the management
board and the supervisory board as
gently as possible, pursuant to German
corporate law. If the annual general
meeting rejects the remuneration
system for the management board,
the supervisory board must review it;
however, the final decision rests with
the supervisory board alone. Against

this backdrop, the statement in the
RefE that the new regulations will lead
to a “noticeable change in German
law” is likely to be met with considerable doubt in the consultation process.
Even so, the new regulations should
certainly provide ample material for
discussions on the subject of salary
excesses.
Conclusion
In summary, publicly listed German
companies’ concern over an excessively
far-reaching implementation of the
European requirements can be largely
dispelled for the time being. The implementation period runs until June 2019,
and due to transitional provisions, the
majority of the new regulations will
only become relevant starting in the
2020 AGM season. Stock corporations,
intermediaries and other addressees of
the regulations are required to closely
monitor the progress of the legislative
process. <–
Simon M. Weiss
Rechtsanwalt, Counsel
McDermott Will & Emery
Rechtsanwälte Steuerberater LLP,
Frankfurt am Main.
sweiss@mwe.com
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Checklist for practitioners
News update on GmbH list of shareholders
By Dr. Andreas Jürgens

I

n June 2017, the law implementing
the Fourth EU Money Laundering
Directive also revised section 40 of
the German Limited Liability Companies
Act (GmbHG), requiring German limited
liability companies’ lists of shareholders
(Gesellschafterliste) to contain information on the percentage participation of
each shareholder. In addition, section 40
paragraph 4 of the GmbHG authorizes
the issuance of future regulations to
stipulate further requirements for lists
of shareholders. The German Federal
Ministry of Justice and Consumer Protection has made use of this authorization
to issue the Regulation on the Structure
of the List of Shareholders (Gesellschafterlistenverordnung-GesLV). The regulation
entered into force on July 1, 2018, and
resolves a number of previously unanswered questions. The following is a
summary of the most important points.
Numbering
Since 2008, section 40 of the GmbHG has
stipulated that shares must always be
marked with consecutive numbers. This is

Sorting
The GesLV clarifies that the list of shareholders can be sorted either by shareholder name or by the numbering of the
shares. The explanatory memorandum
to the GesLV (Bundesrat Printed Matter
105/18) also notes that several shares may
be listed on one line, provided that the
numbering is consecutive (for instance,
“shares 1 to 25,000”). This reflects current
prevailing practice.
Continuity of numbering

The German Federal Ministry of Justice and Consumer Protection has made use of this
authorization to issue the Regulation on the Structure of the List of Shareholders.
© utah778/iStock/Thinkstock/Getty Images

to ensure that all changes in the ownership structure can be thoroughly traced
following the incorporation of a company.
The GesLV further stipulates that shares
must be numbered with whole Arabic

numerals. Roman numerals or combinations of numbers and letters (for instance,
1a, 1b, 1c) are not permitted. In exceptional
cases, for example when there is a share
split, numbering in decimal order (for
instance, 1.1, 1.2, 1.3) is allowed.

Once a number has been assigned to an
individual share, it may not be used for
another share. This principle is referred to
as “numbering continuity” and is intended to ensure that shares are unmistakably identifiable.
New share numbers may only be issued if
new shares are created, combined or split.
This means new share numbers may not
be issued in event of a step-up, cancellation of shares, capital reduction or
–>
transfer of shares. In each case, the
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next unused whole Arabic number must
be allocated.
Notably, the principle of numbering
continuity must be observed following
a share split. If a shareholder splits a
share, the original number of the share
must be eliminated, and new individual
numbers must be allocated according
to the number of shares created by the
split. These will be given the next unused
Arabic numbers. In addition, the GesLV
allows the use of decimal classification,
permitting a split share’s original whole
number to be used as part of the new
decimal numbers (for instance, “share
nos. 1.1 and 1.2”).

>>

However, recent experience
has revealed that some local
courts view the use of this additional column as mandatory
regardless.

<<

Apart from the strict principle of numbering continuity, the GesLV also requires the
renumbering of all shares in a clearing
list (Bereinigungsliste) if the list of shareholders would otherwise be confusing, or

if the list would become confusing as a
result of its previous numbering system. However, in order to further ensure
that shares can be properly identified
and sourced in these cases, the list of
shareholders must include an additional
column in which the previous numbering
is recorded.
Additional column for explanatory
notes
The additional column for explanatory
notes (Veränderungsspalte) that often
appears in a list of shareholders can still
be used. The GesLV clarifies that the legal
basis for changes to a list of shareholders
“can” be entered in a separate column for
explanatory notes. It also specifies which
facts “should” be included in an additional column of this kind. These include the
splitting, combination and cancellation of
shares, capital increases and reductions,
and the transfer of shares. Any change
in a shareholder’s information or their
participation “can” also be entered in the
additional column. The choice of wording
(“can” and “should”) makes it clear this is
not an obligation: Making entries in the
notes column is at the (appropriate) discretion of the issuer of the list of shareholders. However, recent experience has
revealed that some local courts view the

use of this additional column as mandatory regardless.

Rounding to more than one decimal place
remains permissible.

An additional column containing the
previous numbering of the shares is only
mandatory if a clearing list is created (see
paragraph 3 above).

Percentage participation may not be
displayed as a fraction. Rounding to
25.0% or 50.0% is not allowed either.
This could give the false impression that
a shareholder, contrary to section 3 of
the German Money Laundering Act, is
not a beneficial owner or has no control,
as these require participation levels of
greater than 25% and 50%, respectively.

The notes column should only include
facts that explain changes to the previous list recorded in the commercial register. In keeping with this, when the list
is updated with regard to specific shares,
the previous information in the notes
column relating to these shares must be
deleted.
Percentages
Pursuant to section 40 of the GmbHG, the
percentage participation in the share capital of each share, based on the nominal
amount of the share, must be stated. If a
shareholder holds more than one share,
the total amount of their participation
in the share capital must also be stated
separately as a percentage.
The GesLV also clarifies the rules for
rounding percentages. The percentage
participation for an individual share
may be rounded to one decimal place in
accordance with commercial principles.

The GesLV has also clarified that in cases
of microparticipations of less than 1%
of the share capital, the statement “less
than 1 percent” is just as permissible as
the actual percentage participation. For
understandable reasons, rounding down
to 0.0% is not permitted.
According to the explanatory memorandum to the GesLV, all shares in the
list of shareholders must be rounded by
applying the same commercial principles,
and all shares must indicate the same
number of decimal places.
The GesLV expressly states that the total
amount of a shareholder’s percentage
participation must be calculated before
any rounding or omission of decimal
places with respect to individual shares.
This is intended to prevent rounding –>
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differences for the total participation
from becoming too substantial.
It is also worth noting that where
shares are jointly held by shareholders
(for instance, by a civil law partner
ship-Gesellschaft bürgerlichen Rechts),
the percentage participation of the
joint owners must be stated and not
the participation of the individuals.
This applies both to the individual
share and to the total volume of their
percentage participation.
When presenting the percentages,
the percentages with respect to the
individual shares must be specified
in their own column. The percentages of the individual shareholders’
total participation must be stated in a
further column. Alternatively, the total
percentage participation can be shown
on separate lines immediately following the end of the list of shareholders
(within the same document).

due to a change in the shareholders’ information or the scope of their
participation. <–

Dr. Andreas Jürgens
Attorney-at-Law (Germany),
Partner, Reed Smith LLP,
Frankfurt am Main
ajuergens@reedsmith.com

www.reedsmith.com

Made in Germany

Subscribe for free: www.laborlaw-magazine.com

T

he Labor Law Magazine is an online English-language magazine primarily aimed
at company lawyers, HR specialists, compliance officers, managing directors, judges, prosecutors and attorneys in Germany and in Germany’s leading trade partners.
In articles written with real-world legal practice in mind, the magazine explores all
important questions related to German labor law.

www.laborlaw-magazine.com

No. 3 – September 26, 2018

LLM
Made in Germany

In this issue

GDPR – EU law/trade secrets – Employment law/contract law – Right of termination
Works Council Act – Part-time and Temporary Work Act – Cross-border mobility/social dumping

Transitional arrangements
The GesLV entered into force on July
1, 2018. For companies already established prior to July 1, 2018, however, the
requirements only need to be observed
if a new list of shareholders has to be
submitted to the commercial register

Next Issue:
December 3, 2018

www.laborlaw-magazine.com

Published by

Strategic Partners

16 – Dispute resolution – BLM – No. 4 – November 22, 2018

Strengthening power, striving for efficiency
German Institution of Arbitration (DIS) Rules 2018 enacted
By Dr. Mark C. Hilgard
updated rules now apply to domestic and
international parties in arbitration before
the DIS.
The following comprises the key amendments to the DIS Rules 1998:
zz The DIS Rules 2018 are aimed at simpli-

The DIS Rules 2018 are aimed at strengthening the power of the institution and shifting
certain responsibilities formerly assigned to the arbitrators onto the DIS.

fying and unifying the transmission of
submissions. Consequently, all written
submissions by the parties and by the
arbitral tribunal to the DIS shall be
sent in electronic form, either by email
or on a storage device. However, the
request for arbitration, as well as counterclaims or extensions of claims and
their attachments, must be submitted
in both paper and electronic form until
the arbitral tribunal is constituted.

© Zolnierek/iStock/Thinkstock/Getty Images

Introduction
Arbitral institutions are under considerable pressure to provide a mechanism for
quick dispute resolution. There is considerable competition between arbitral
institutions and courts, but also between

different arbitral institutions, including
the DIS, the ICC, the LCIA and others. For
this reason, in March 2018, the German
Institution of Arbitration (DIS) released
updated arbitration rules. The new rules
(DIS Rules 2018) replace those originally
enacted in 1998 (DIS Rules 1998). These

zz The DIS Rules 2018 set out a number of

new deadlines aimed at making arbitration faster and more efficient:

zz The respondent shall notify the DIS

of any proposals regarding the seat
of the arbitration, the language of
the proceedings, and the rules of

zz

zz

zz

zz

law applicable to the merits of the
dispute within 21 days of receipt of
the request for arbitration.
If the tribunal consists of three arbitrators, the respondent shall also
nominate its co-arbitrator within 	
21 days.
In its submission, the respondent
may also request an extension of
the deadline to submit its answer
to the request for arbitration
(“answer”).
In general, the deadline for the
respondent’s answer is within 45
days of the respondent’s receipt
of the request for arbitration. The
respondent may also request that
the deadline be extended by up to a
maximum of 30 days.
The DIS will request that the coarbitrators, once appointed, jointly
nominate the president of the
arbitral tribunal (“president”) within
21 days (instead of 30 days under
the DIS Rules 1998). If they fail to
do so, the DIS Appointing Committee will select and appoint the
–>
president.
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Efficiency is a main goal
The DIS Rules 2018 establish new measures for more efficiency in arbitration. For
example, a case management conference has to be held within 21 days of the
constitution of the arbitral tribunal. In
that conference, the tribunal shall discuss
with the parties the procedural timetable,
the measures that should be applied in
the proceedings, whether expedited rules
should be applied, and the possibility of
using mediation or any other method of
amicable dispute resolution.
The DIS Rules 2018 furthermore provide
for an increased involvement of the DIS
institution in arbitration by strengthening the competences of the institution.
Thus, in order to enhance efficiency in
the proceedings and ensure the application of the new provisions, the DIS Rules
require the tribunal to keep the DIS
informed by transmitting to the DIS, inter
alia, a copy of the procedural timetable
and all procedural orders.
The DIS Rules 2018 also set out provisions
for arbitration proceedings involving
more than two parties and arbitration
proceedings based on multi-contract
claims, as well as joinder.

zz Claims arising out of or in connec-

tion with multiple contracts may be
decided in a single arbitration (multicontract arbitration), provided that
all parties to the dispute have agreed
thereto. If such an agreement is disputed, the burden lies with the arbitral
tribunal to decide the admissibility of
such a multi-contract arbitration.

zz Also, claims between more than two

parties may be decided in a single
arbitration (multi-party arbitration) if
there is an arbitration agreement that
binds all of the parties to have their
claims decided in a single arbitration,
or if all of the parties have so agreed
in a different manner. The burden lies
with the arbitral tribunal to decide the
admissibility of a multi-party arbitration if a dispute arises as to whether
the parties have agreed on such an
arbitration.

zz Furthermore, the DIS Rules 2018 allow

a party to submit a request for arbitration to the DIS in order to join as an additional party after an arbitration has
started. The party can only do so prior
to the appointment of any arbitrators.
Again, the burden lies with the arbitral
tribunal to decide the admissibility of
such a joinder if a dispute arises as to
whether claims made by or against the

additional party may be resolved in the
pending arbitration.
zz Upon the request of one party and if

all parties agree, the DIS may consolidate several arbitration proceedings
into a single arbitration proceeding.

If an arbitrator is challenged, the DIS will
inform the arbitrators and the other party
of the challenge and will set a reasonable
time limit for comments from the challenged arbitrator, the other arbitrators
and the other party. Under the DIS Rules
1998, the other arbitrators did not comment on the challenge, as they were the
ones who made the decision regarding
the challenge of the arbitrator. Under the
DIS Rules 2018, this competence has now
shifted to the DIS, and a newly established body, the Arbitration Council, will
decide a challenge once the arbitrators
and the other party have submitted their
comments.

>>

The DIS Rules 2018 explicitly
state that the arbitral tribunal
may also amend, suspend or
revoke any such measure.

<<

The DIS Rules 2018 are furthermore aimed
at enhancing the neutrality of arbitral
tribunals. If the co-arbitrators do not
nominate the president within the set
time limit, the DIS Appointing Committee
will elect and appoint an arbitrator of a
different nationality than the parties, unless the parties are of the same nationality or have agreed otherwise.
The DIS Rules 2018 now allow the coarbitrators to consult with the parties
regarding the selection of the president.
Furthermore, the DIS Rules 2018 now
contain a more elaborate provision on
interim measures. The DIS Rules 1998
stated that unless otherwise agreed by
the parties, the arbitral tribunal may, at
the request of a party, order any interim
measure of protection as the arbitral tribunal may consider necessary in respect
to the subject matter of the dispute. The
DIS Rules 2018 explicitly state that the arbitral tribunal may also amend, suspend
or revoke any such measure. They also
set out the procedure once a party has
requested an interim measure. In general,
the arbitral tribunal submits the request
to the other party for comments. The
arbitral tribunal may refrain from doing
so if submitting the request for interim
relief and hearing the other party would
–>
risk frustrating the purpose of the
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measure. However, in such a case, the
arbitral tribunal has to notify the other
party of the request no later than when
ordering the measure. The arbitral tribunal shall promptly grant the other party a
right to be heard. Thereafter, the arbitral
tribunal has to confirm, amend, suspend
or revoke the measure.
Satisfying the needs of domestic
and international users
Overall, the DIS Rules 2018 are aimed at
increasing the efficiency of arbitration
procedures and satisfying the needs of
domestic and international users. They
oblige the tribunal and the parties to
discuss and agree on the procedure at an
early stage in the arbitration. They furthermore offer a wide range of measures
that can lead to faster and less expensive
proceedings, if the parties make use of
them. The deadlines set out in the DIS
Rules 2018 also help increase efficiency.
The consolidation of multiple disputes
into a single arbitration, multi-party or
multi-contract arbitration proceeding, as
well as joinder, are considered progress
in respect to the efficiency of arbitration proceedings. In light of this – and
given the fact that, due to the growing
complexity of business relationships, the
prevalence multi-party and multi-contract arbitration situations has increased

significantly in recent years – it is a
welcome development that the DIS Rules
2018 now set out provisions for these
kinds of procedures.
Furthermore, by obliging the parties to
make their submissions only in electronic
form once the arbitration tribunal has
been constituted, the DIS follows recent
trends. German state courts are currently
undergoing improvements that will
oblige lawyers to file their submissions
only electronically.

>>

Overall, the DIS Rules 2018
are aimed at increasing the
efficiency of arbitration
procedures and satisfying
the needs of domestic and
international users.

<<

The DIS Rules 2018 are aimed at strengthening the power of the institution
and shifting certain responsibilities
formerly assigned to the arbitrators onto
the DIS.

Overwhelming acceptance rate
A close look at the legal literature dealing
with the introduction of the new rules
might bring the observer to the conclusion that the arbitration community is
entirely content with the DIS Rules 2018.
This might also be because the proposed
rules were widely discussed for a number
of months within the community, and
most lawyers active in the arbitration
industry have been given the opportunity to provide their input and criticism.
Thus, the acceptance rate among the
arbitration community can be said to
be overwhelming. The authors of this
article would have preferred that the
competence and authority of the arbitral
tribunal had not been affected by shifting
core responsibilities onto the arbitration
institution. However, as this is true of the
arbitral rules at several institutions with
which the DIS competes (in particular the
rules of the ICC), there is probably no way
back. <–

Dr. Mark C. Hilgard
Rechtsanwalt, Partner, Mayer Brown LLP;
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