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Dear Reader,

Ownership of data is one of the hot topics in the real 
life of companies today. Dr. Claudia Milbradt brings 
you up to speed on trade-secret and database 
protection in Germany.

The sharing economy is no longer confined to just  
start-up companies. Rather it has grown into a big 
business that generated an estimated € 28 billion in 
revenue in the EU in 2015 alone. Dr. Thomas 
Grünvogel explains what this means for the law and 
the legal system in the EU and in Germany.

In addition, Dr. Benjamin Parameswaran and 
Johann-Friedrich Fleisch introduce you to the new 
insolvency law in India, a development that includes 
much good news for foreign investors. Don’t miss 
any of these contributions.
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Thomas Wegerich
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The oil of the 21st century
EU data protection law: ownership of data in Germany in 2016
By Dr. Claudia Milbradt

Introduction

In the digital age, ownership and pro-
tection of data have become two key 
issues. This applies not only to individuals 
and their personal information, but, in 
particular, to companies and their abil-
ity to maintain a competitive business 
advantage. Data is, inter alia, subject to 
commercial interests in regard to con-
sumers (personalized advertising, online 
payments) and it acts as a safety feature 
for interacting with third parties (for ex-
ample, cloud computing), a source of in-
formation (for instance, whistleblowing) 
and a requirement for the functioning 
of connected devices, vehicles buildings 
and other devices (the internet of things). 
In the process of fulfilling all these roles, 
data is being generated, stored, spread 
and analyzed in ever-increasing  
quantities. 

The analysis of data and any knowledge 
gained during that process require a cer-
tain level of secrecy to prohibit immedi-
ate use by unauthorized third parties, de-
valuation of the information and, finally, 

loss of a potential competitive edge. For 
these reasons, it is vital to the producer 
of data to ensure ownership of the data 
and its analyses. In this respect, of course, 
applicable data-protection law has to 
be respected in terms of personal data 
(which is not the subject of this article).

In contrast to enacting protective 
measures, the EU envisions a free flow of 
data between different stakeholders to 

maintain time and cost efficiencies in the 
interchange of data (which is also an im-
portant pillar of the European Commis-
sion’s current Digital Single Market and 
its Free Flow of Data Initiative). As a result, 
the ownership of data interferes with the 
idea of the free flow of data as well as 
with the restrictions imposed by data-
protection law. This article summarizes 
the instruments provided by German law 
regarding the ownership of data, particu-

larly as this pertains to trade secrets and 
copyright-protected databases.

Trade-secret protection

In Germany, trade-secret protection is 
governed by the (criminal) provisions of 
Section 17 and Section 18 of the German 
Act against Unfair Competition (Gesetz 
gegen den unlauteren Wettbewerb or 
UWG). For a subject matter to be consid-
ered a protectable trade secret pursuant 
to Section 17 (1) of the UWG, it must be 
(a) a fact related to business operations 
(b) that is not obvious to the public, and 
(c) the business owner has a legitimate 
commercial interest in keeping the fact 
a secret. The statute does not explicitly 
mention data as protectable subject mat-
ter, however various court decisions have 
clearly stated that trade-secret protection 
may apply to such digital data as techni-
cal data, computer programs or parts 
of a program. In addition, keeping the 
information secret calls for not disclosing 
it to the public, and protective measures 
(for example, nondisclosure agreements 
[NDAs]) must be implemented should ac-

The protection of database rights might be adopted by the EU in the foreseeable future.
© mindscanner/iStock/Thinkstock/Getty Images
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cess be granted to a restricted number of 
people. Lastly, the business owner must 
have a legitimate interest for keeping 
the data secret. That is often the case 
if, for example, the information is vital 
for maintaining a competitive edge (for 
example, client contact data, market data 
and the like). The actual monetary value 
of the data, however, is less relevant.

If data fulfills the above-mentioned 
requirements, Section 17 (1) of the UWG 
sanctions the disclosure of such informa-
tion to a third party by any employee, 
requiring that the employee had acted, 
inter alia, in his or her own interest or 
with the intent to harm the company. 
The provision penalizes such disclosures 
with imprisonment up to three years or a 
monetary penalty. This statutory penalty 
only applies, however, if the act of dis-
closure occurred when the employment 
contract was still in effect. After con-
tract termination, companies may only 
invoke civil claims on the basis of post-
contractual NDAs, for example. While 
the first paragraph of Section 17 of the 
UWG relates to employees authorized to 
know the particular trade secret, Section 
17 (2) of the UWG governs unauthorized 
access by anyone (industrial espionage) 
who obtains (Section 17 [2], No. 1) or saves 
(No. 2) the information through technical 
means, by producing an embodied copy 

of the secret or by taking away an object 
containing the secret. If these acts are 
committed within a commercial con- 
text – that is, on a regular basis, they can 
be penalized with imprisonment up to 
five years. 

>>
Trade secrets in particular 
must be handled with neces-
sary amount of sensibility,  
secrecy and confidentiality

<<
Section 18 of the UWG relates to the dis-
closure of technical templates or instruc-
tions such as drawings, models, stencils, 
patterns or formulas. Here, too, the statue 
does not explicitly mention data, how-
ever it could be included by more broadly 
interpreting the technical aspects of the 
subject matter indicated in Section 18 
(1) of the UWG. It should also be noted 
that the relevant templates or technical 
instructions have to be disclosed to the 
offender “in the course of trade.”

A harmonized European legal framework 
for the protection of trade secrets did 
not exist prior to recent introduction of 
(EU) Directive 2016/943 on the protection 
of undisclosed know-how and business 

information against their unlawful  
acquisition, use and disclosure dated 
July 5, 2016 (the Trade Secret Directive). 
The Trade Secret Directive aims to cre-
ate an EU-wide harmonized minimum 
level of protection for trade secrets. Very 
similar to the existing German provisions 
of the UWG, information is considered to 
be a trade secret pursuant to Article 2 (1) 
(a)-(c) of the EU provisions if it fulfills the 
following requirements:

a)  It is secret in the sense that it is not, 
as a body or in the precise configura-
tion and assembly of its components, 
generally known among or readily ac-
cessible to persons within the circles 
that normally deal with the kind of 
information in question.

b)  It has commercial value because it is 
secret.

c)  It has been subject to reasonable 
steps under the circumstances by 
the person lawfully in control of the 
information to keep it secret.

In the case of reverse engineering – that 
is, extracting knowledge of any existing 
human-made product with the intent to 
reproduce it or to reproduce anything on 
the basis of the extracted information, 
the German courts have acknowledged 
reverse engineering as not constituting 
an illegal act of disclosure. Recital 16 of 

the Trade Secret Directive now clearly 
states that “reverse engineering of a 
lawfully acquired product should be 
considered as a lawful means of acquir-
ing information, except when otherwise 
contractually agreed.”

Another important aspect of the Trade 
Secret Directive is the preservation of 
confidentiality during court proceedings 
(Article 9). The party in question may 
request an in-camera proceeding if one 
party has a legitimate interest in keeping 
the information in dispute secret from 
the other party or the general public. As 
directives (other than regulations) do not 
become enforceable immediately, the 
Trade Secret Directive needs to be adopt-
ed, where required, into the UWG (and 
other respective national laws) within a 
two-year period for it to take full effect in 
the particular member state.

Database protection

The German Copyright Act (Urheber- 
rechtsgesetz, or UrhG) provides two 
mechanisms to protect data and data-
bases. General protection of databases 
such as “standard” copyrighted work is 
provided by Section 4 (2) of the UrhG. 
The subject matter is not the data itself 
(which mostly consist of noncopyright-
able numbers, facts and the like), but the 
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specific way data is arranged within the 
database. As is the case with any other 
copyrightable work, a database within 
the context of Section 4 (2) of the UrhG 
must show a certain degree of originality 
(Schöpfungshöhe) to be considered a pro-
tectable creation, and this can be difficult 
to prove. In addition, the collection of 
data must constitute a personal intel-
lectual creation – that is, a piece of work 
created by a person. This may not be the 
case if a software program is automati-
cally analyzing and sorting the data. 

The other, even more important, source 
of legal protection for data is the protec-
tion sui generis stipulated in Sections 87a 
et seq. of the UrhG, which draws from 
the (EU) Directive 96/9/EC (Database 
Directive). The Database Directive aims to 
achieve (harmonized) protection against 
unauthorized extraction or reuse of data 
for an author’s substantial investment in 
the collection, verification or presenta-
tion of the contents of a database. Within 
the meaning of the Database Directive, 
a maker of a database is the person or 
company bearing the risk of initiative 
and investment in the creation of the 
database (as opposed to, for example, 
mere subcontractors). Due to the specific 
purpose of the Database Directive to pro-
tect the commercial value of databases, 
it does not encompass the expression 

of creativity as traditionally required by 
copyright law (see above). A database sui 
generis does not, therefore, need to show 
any degree of originality. The extraction of 
a sui generis database must be ““substan-
tial” in order to justify damage claims by 
the maker of the database. That is usually 
the case if 50% of the database is copied.

The text of the Database Directive as 
well as its interpretation by the Court 
of Justice of the European Union have, 
however, been widely criticized and 
are considered insufficient to fulfill all 
current needs of the digital economy. In 
particular, the issue of the free flow of 
data and the concept of ownership have 
become important topics in the general 
discussion as an excessive protection of 
individual personal data is seen by some 
stakeholders as an impediment to further 
developments. Just recently, the Commit-
tee on Industry, Research and Energy and 
the Committee on the Internal Market 
and Consumer protection both advised 
the Commission to consider ways to 
amend the Database Directive, leading 
to the introduction of the Commission’s 
Free Flow of Data Initiative that aims to 
strike a balance between ownership of 
data and its portability and free flow. As a 
result, the Database Directive might soon 
be subject to revision by the Commission 
and EU legislators.

Concluding remarks and 
 recommendations

The current legal framework regarding 
trade-secret protection and the protec-
tion of databases ensures the ownership 
of data to a certain extent. The protection 
of database rights might be adopted by 
the EU in the foreseeable future. Against 
this background, know-how protection is 
vital in the digital environment. Compa-
nies have to provide to employees clear 
guidelines on handling data within the 
company and transferring it to third 
parties. Trade secrets in particular must 
be handled with the necessary degree of 
sensibility, secrecy and confidentiality to 
avoid misunderstandings and any acci-
dental disclosure of the data to unauthor-
ized persons and/or the general public. 
This means, for example, any exchange 
of data with business partners should 
take place on a need-to-know basis and 
no more information than is absolutely 
necessary should be revealed for each 
business interaction.

In addition, companies should negotiate 
confidentiality agreements or agree on 
standards with respect to IT safeguard 
measures as well as establish regulations 
regarding exclusive or nonexclusive rights 
to use trade secrets, software or protected 
processes. Rights to changes or further 

developments of data and databases 
should be clearly stipulated in advance. 
The same applies to any questions of 
liability for handing over or, for example, 
a software program incorrectly analyz-
ing data. Of utmost importance here as 
well is a comprehensive, thorough legal 
assessment in terms of cybersecurity and 
data-protection laws. Diligent protection 
of digital assets thus requires an aware-
ness of IP and criminal and data- 
protection law. Each company dealing 
with data and investing money in its 
analysis will have to establish an internal 
compliance regulation that deals with 
these topics.   <–

www.cliffordchance.com

Dr. Claudia Milbradt 
Rechtsanwältin, Partner 
Clifford Chance Deutschland LLP 
 Düsseldorf

claudia.milbradt@cliffordchance.com
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Significant opportunities for new players to enter fast-growing markets in the EU
EU law and guidelines on the sharing economy: overregulation should be avoided 
By Dr. Thomas Grünvogel

Introduction

Uber, Airbnb, DriveNow, Car2Go, Flink-
ster, BlaBlaCar and the like: Almost every 
day you read reports about these young 
companies in the newspapers – however, 
not always positive ones. Often, some 
of these companies have been publicly 
described as a cause for rent increases 
in large urban centers or responsible 
for  destroying the taxi business. These 
 startups, some of them worth billions 
and in part located in Silicon Valley, are 
also, however, seen as revolutionaries in 
the mobility and hotel industries. As such, 
they pose serious competition to estab-
lished companies and serve as prominent 
examples of the “sharing economy” busi-
ness sector, which has been growing for 
years. 

Gross revenue for platforms and provid-
ers in the sharing economy in the EU 
was estimated to be €28 billion in 2015. 
This figure represents nearly double the 
amount seen the preceding year for five 
key sectors in the EU. According to esti-
mates by some experts, the EU economy 

could increase from €160 million to €572 
billion thanks to the sharing economy. 
This has led the European Commission 
to conclude that there are significant op-
portunities for new players to enter these 
quickly growing markets.

What is the sharing economy?

Anyone can participate in the sharing 
economy without great expense and 
earn money with their available capaci-
ties or resources. For example, private 
individuals on vacation would rent their 
apartments to other vacationers or a 
commuter would make available space 
to others in his or her car in exchange for 
sharing costs (ride sharing). Some large 
portals such as Airbnb and BlaBlaCar 
have already established themselves as 
providers of such services. Companies 
offering “sharing services” like the car-
sharing services offered by BMW and Sixt 
(DriveNow) and Daimler and Europcar 
(Car2Go) directly, or at least indirectly, 
operate other platforms.

The basic idea of the sharing economy 
rests on a simple principle: Ownership is 
secondary while the mere possibility 
of use moves to the forefront. In 
one reflection of this, own-
ing a car in an inner city is 
increasingly seen as a 
burden (hardly any 
parking spaces, 
high costs). This 
leads many peo-
ple to purchase 
“mobility” through 
membership in one or 
several car-sharing plat-
forms instead of owning a car. 

Among other benefits, the sharing 
economy has led to more efficient use of 
resources than in the past, which many 
people link to an environmental dimen-
sion. Large cities are particularly bur-
dened by air pollution generated daily by 
the huge volume of vehicles. Car sharing 
concepts, such as electric cars in Paris, ap-
pear to be the future.

Sharing economy:  
there are many possibilities for using 
available capacities.
© jojoo64/iStock/Thinkstock/Getty Images
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Legal challenges for the  
sharing economy

Due to the increasing success of the shar-
ing economy, calls have been growing for 
a legal framework. Recently for example, 
this has led taxi drivers in several coun-
tries to demonstrate against the drive 
service Uber as well as to the adoption 
of rules against the inappropriate use 
of residential space in a city like Berlin 
in order to curb the practice of renting 
out private residences over the Airbnb 
platform. In addition to the protection 
of participants using such services, other 
legal challenges include maintenance of 
public safety for the services offered in 
the sharing economy and, in particular, 
the mixing of private and business activi-
ties by the providers of the services. The 
European Commission expressed its view 
on regulating the sharing economy for 
the first time in a communication dated 
June 2, 2016.

It indicated that legal challenges  
still  exist, especially in the following 
areas:

Market access requirements

Since participants in the sharing economy 
are active in markets where conventional 
service providers previously dominated, 

the question arises whether and, if so, to 
what degree platforms and service pro-
viders should be subject to market access 
requirements. This could include permits 
for business activity (for example, licenses 
for a taxi business), licensing obligations 
and minimum requirements for quality 
standards (for example, room size, types 
of vehicle, insurance and capital contribu-
tion obligations). In examining these  
areas, the European Commission’s 
intention is to establish a certain level 
of protection for users of the services 
provided by the sharing economy as well 
as level the playing field for conventional 
providers. 

>>
Sharing economy platforms 
can, under certain conditions, 
also be exempted from liabil-
ity with respect to the infor-
mation stored by them. 

<<
Under EU law, such market access 
requirements must be justified and 
proportional. The specifics of the busi-
ness models and the relevant innovative 
services must be taken into account, and 
one business model may not be given 
preference over others.

Since the boundaries between private 
and business activity have become 
blurred, it is currently unclear when 
such requirements also relate to private 
individuals who offer services through 
a sharing platform. EU member states 
apply different assessment standards to 
determine the existence of a business 
activity. In the communication “European 
agenda for the sharing economy” dated 
June 2, 2016, the European Commission 
reported that some member states are 
planning to extend exemptions from 
licensing requirements to  small-scale 
passenger transportation services that 
fall below a specific threshold of annual 
revenue. In the short-term accommoda-
tion sector, some cities permit tempo-
rary rentals and home-sharing services 
without prior authorization or registra-
tion requirements where the services are 
provided on an occasional basis – that 
is, up to specific thresholds such as less 
than 90 days a year.

Another question then also arises: Do 
the platforms themselves have to comply 
with market access requirements? Here, 
a determinative issue is whether the 
platform itself provides the underlying 
services or only acts as an intermedi-
ary. If the platform is only acting as an 
intermediary, the E-Commerce Directive, 
in particular, applies. In general, however, 

the platform is not subject to licensing or 
other requirements in terms of the ser-
vices for which it acts as an intermediary.

Exclusion of liability for pure “hosting”

Sharing economy platforms can, under 
certain conditions, also be exempted 
from liability with respect to the infor-
mation stored by them. Such an exclu-
sion of liability can only be assessed in 
the particular case and depends on the 
legal and technical classification of the 
platform’s activity. If the platform’s role is 
purely technical, automatic and passive, 
however, much speaks in favor of its clas-
sification as a pure hosting service with a 
corresponding exemption from liability.

Protection of users

The EU regulations on consumer and 
marketing protection are designed to 
protect a “weaker” party. This is normally 
the consumer. If the service provider is a 
business (usually the case for car shar-
ing), there is already sufficient protection 
for users in member states. 

In the sharing economy, however, the 
service provider is not necessarily a busi-
ness or a trader. Frequently (for example, 
rental of private residences), providers 
do not act in a commercial manner and 
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are therefore themselves consumers. 
For this scenario, there is currently no 
adequate legal framework in place for 
consumer and marketing protection in 
terms of EU law.

Taxes and social security

Deficits also still exist in the areas of 
taxes and social security. Since the ser-
vices on these platforms are frequently 
offered by private individuals, there 
is no assurance the tax authorities 
are sufficiently informed. Individual 
platforms in Germany already offer 
assistance (for example, by providing a 
VAT statement) and cooperate with the 
tax authorities.

Through the mixing of private and 
commercial activity, the boundaries 
between employment and self- 
employed activity are blurred. This area 
also requires further concretization by 
member states.

Conclusion

Revenue generated by the sharing 
economy will most likely continue to 
grow. As a result, the law must grapple 
with mounting challenges for the law 
and the innovative power of conven-
tional competitors is being stretched. 

According to the European Commis-
sion, overregulation of the sharing 
economy should be avoided. Even if 
individual EU regulations (for example, 
those pertaining to consumer protec-
tion) apply to the sharing economy, 
legal deficiencies exist, in particular 
if private individuals offer services. 
With a view toward achieving uniform 
treatment of the sharing economy, EU 
member states should employ sound 
judgement and economic foresight to 
establish requirements where nec-
essary. This is the only way for con-
ventional providers and the sharing 
economy to successfully coexist as well 
as create synergy effects.   <–

www.cms-hs.com

Dr. Thomas Grünvogel 
Rechtsanwalt, Counsel,  
CMS Hasche Sigle, Munich
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Green keeps growing: a strong segment and bond-market asset class 
Corporate finance: recent developments in green financing
By Karsten Wöckener and Tamas Tözser

Green bond market

Green bonds, which are used to fund 
environmental- and climate-protection 
projects, currently constitute a strong, 
growing segment and asset class within 
bond markets and could help to achieve 
the goals of the new Paris Agreement 
(COP21). And although green bonds pre-
dominated in the European and US mar-
kets in the past, interest in these products 
is now growing rapidly in emerging 
markets. In this regard, India and China 
are especially important due to the size 
of their economies. Green financing is not 
limited to a single sector, but rather cov-
ers a very broad scope of economic activi-
ties, ranging from agriculture and waste 
disposal to the real estate and construc-
tion industry. A historical comparison of 
issue volumes shows increased demand 
from investors for sustainable investment 
opportunities. According to the Climate 
Bonds Initiative, the total issue volume of 
green bonds in 2013 totaled $11.0 billion 
(48 issues). This amount tripled to  
$36.6 billion in 2014 (163 issues) and 
quadrupled to $41.8 billion in 2015  

Green financing is not limited to a single sector but rather covers a very broad range of economic activities.
© ismagilov/iStock/Thinkstock/Getty Images
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(260 issues). The volume reached at the 
beginning of this fall was approximately 
$48.3 billion (141 issues). The composi-
tion of the issuer community has also 
experienced significant changes: While 
multinational development banks were 
predominant in 2013, private companies, 
public-sector market participants, secu-
ritization companies and private banks 
are now key green issuers in the market.

Characteristics of green use  
of proceeds bonds

The green use of proceeds bonds is gener-
ally defined as a standard fixed-income 
debt obligation to finance or refinance, in 
part or full, projects with specific envi-
ronmental benefits. Such bonds involve 
the same default risk exposure and rate 
of interest as conventional bonds, but 
proceeds are credited to subaccounts, 
moved to subportfolios or otherwise 
tracked by issuers for environmentally 
sustainable purposes. Repayment is not 
linked to the use of the net proceeds or 
the performance of the eligible green 
projects. Today’s markets are developing 
very broad, diverse structures for green 
financing mainly due to the further de-
velopment of existing standards. Plain va-
nilla bonds have mostly been issued, and 
asset-backed securities have been created 
for infrastructure projects that have a 

green purpose. To create a standard for 
this fairly new asset class, the industry 
organization International Capital Market 
Association established a taskforce that 
developed the Green Bond Principles 
(GBPs) in 2014. Compliance with the GBPs, 
which set global standards for green 
bond issues, is voluntary. To benefit from 
the “green label,” however, issuers must 
meet the GBPs’ four core components. 
These include the use of proceeds, pro-
cess for project evaluation and selection, 
management of proceeds and reporting.

New milestone

The GBPs’ annual update drew from nu-
merous comments made by GBP mem-
bers, market participants and observers 
during the consultation process that 
ended in early September 2015 as well as 
on the results of discussions in the inter-
nal working groups established by the 
GBP Executive Committee. In essence, the 
GBPs’ recent update aims to promote best 
practices for sharing information and 
conducting external reviews (previously 
known as “second opinions”) in order to 
support robust green bond markets and 
to facilitate more capital allocation for 
green fundraising. The key criterion of 
the GBPs is its Use of Proceeds. This point 
describes how the bond proceeds for 
the green project are utilized. Although 

background information on the Use of 
Proceeds is normally provided in a securi-
ties prospectus, such information may be 
made available in various forms:

(a)  The use of a second opinion, such as 
a reference on the credibility of green 
bonds in the Use of Proceeds section 
of the offering document.

(b)  An extra section after the Use of Pro-
ceeds section in the prospectus that 
describes the eligibility criteria with 
respect to the issue of the bonds as 
green bonds.

(c)  A separate green bond guideline sheet 
that generally defines the following 
terms: the eligible projects, the ac-
count, the selection of eligible projects 
and transparency.

>>
Green project bonds with  
a completion risk include 
 certain sectors where the risk 
is tolerated, for example,  
wind farms, solar farms or 
buildings.

<<

Reporting by issuers plays another key 
role. Reporting provides investors a 
description and updated information on 
use of proceeds. To prevent misuse and to 
increase transparency, the updated GBPs 
include a recommendation to issuers to 
use an “information template” for impact 
reporting to summarize information 
on green projects and conformity with 
the core components. This information 
template can be useful as a due diligence 
standard with regard to the issuer as well.  

A pillar of the green bond market has 
been the second opinion, which increases 
transparency in green issues. It is worth 
mentioning here that this pillar expanded 
with the annual update and there are 
three additional ways to conduct a review 
(verification, certification and rating) in 
order to ensure different levels and types 
of an audit. Publishing the results of the 
external review, or at least a summary 
of it, is also recommended. Regardless 
of the approach taken, the names of the 
reviewers and their expertise may not be 
kept secret.

Specific products 

Since their creation, GBPs have brought 
different types of green bonds to the 
market, including investment-grade 
and high-yield corporate green bonds, 
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bespoke first promissory loan notes and 
green covered bonds as well as green 
structured notes. 

In terms of project finance, infrastructure 
 projects have traditionally been financed 
through financial institutions. With 
implementation of Basel III however, the 
regulatory capital framework entails 
more sophisticated lending requirements. 
This has led to the need for new innova-
tive forms of financing to be considered 
for infrastructure projects. 

One solution could be the Green Use of 
Proceeds Project Bond to open up debt-
funding sources for single or multiple 
green projects for which investors have 
direct exposure to project risk with or 
without potential recourse to the issuer. 
Generally, green project bonds with a 
completion risk include certain sectors 
where risk is tolerated, for example, wind 
farms, solar farms or buildings. Comple-
tion risk for a green project is shared by 
all bondholders in that an incomplete 
project is not be able to generate the 
cash flow necessary to repay the debt.  In 
terms of the external review mentioned 
above, a green project can be sufficiently 
monitored and effectively evaluated and 
followed on the basis of disclosure by 
providing documentation and periodic 
reporting.

Driven, inter alia, by the European Union 
capital market action steps, it is foresee-
able that the use of bonds for infrastruc-
ture projects will play a substantial role in 
promoting economic growth in Europe. 
This likelihood is demonstrated by the 
example of the offshore Windpark Meer-
wind in Germany. A total of $1.5 billion in 
initial green project financing (including 
an initial green project bond) was placed 
to finance the construction of two off-
shore drill ships, with the parent company 
agreeing to provide cash support benefit-
ing the project companies in the event of 
cost overruns before completion of the 
project.

>>
With implementation of  
Basel III, the regulatory 
capital framework entails 
 more sophisticated lending 
 requirements.

<<
One of the most important trends in 
connection with green bonds is the 
increasing number of issues in emerging 
markets such as the rupee-denominated 
masala bonds or the various renminbi-
denominated bonds. 

The rising issue volumes of social bonds – 
 that is, bonds whose proceeds exclusively 
finance or refinance social projects – 
prove that issuers use the basic idea of 
the GBPs as a basis for other types of 
bonds. This new trend resulted in another 
initiative for social and sustainable bonds 
to be launched last summer by three 
investment banks. Based on this initiative, 
key characteristics shared by these two 
types of bonds have been established, 
including specific guidance for issuers 
comprising, inter alia, the definition of 
social bond and social project.

Listing and regulatory developments

Green bonds have the same regulatory 
status of equivalent “nongreen” bonds 
and can normally be issued through 
standard prospectuses. Some jurisdic-
tions do, however, require adoption on  
mandatory standards and the GBPs as 
the minimum starting point to which 
additional mandatory requirements are 
added. The rapid development of green 
 issuers encouraged prominent global 
stock exchanges to create specific green 
bond market segments. The London Stock 
Exchange as well as the Luxembourg 
Stock Exchange have established and 
operate a designated green bond listing 
and trading segments.

To be listed as a green issuer in Luxem-
bourg, issuers must, as fundamental 
requirement, commit to showing that 
100% of the proceeds from the bond will 
be used for green purposes. Additional 
criteria relate to managing proceeds, ex 
ante transparency and ex post reporting. 
Emerging market issuers are also express-
ing greater interest in developing green 
bond frameworks in various jurisdic-
tions. Some jurisdictions have started to 
integrate elements of the voluntary GBPs 
guidelines into domestic green bond 
regulations and mandatory market crite-
ria. It is, however, important to be aware 
of regional differences in the developing 
green bond market. These differences 
include, for example, the investment 
grade of the company or lower cost of the 
green transaction. In terms of China, the 
country has created green bond guide-
lines in line with national capital market 
rules. These codified criteria cover the 
distinction between regular bonds and 
green bonds, the necessary documenta-
tion and certification as well as green 
project catalogs. 

Sustainable green bond sector

Over the last few years, it has become 
apparent that application of GBPs deters 
the misuse of bonds as “green washing.” 
At the same time, the GBPs have not led 
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to administrative obstacles for issuers 
to enter green capital markets. This 
year’s update of the GBPs has resulted 
in a more precise restatement of 
these principles, particularly in terms 
of transparency and accountability, 
and increases their broad acceptance 
across the global market. All things 
considered, we may look back on 2016 
as the year when the credibility of 
green bonds was not only maintained, 
but also further developed.   <–
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Negotiations behind closed doors? 
Transparency in investor-state arbitration: it’s on the rise
By Dr. Hanns Christoph Siebold and Mark C. Hilgard

US President-Elect Donald Trump 
has his own views on the Trans-
atlantic Trade and Investment 

Partnership (TTIP). AmCham Germany’s 
Corporate and Business Law Commit-
tee has been involved in the discussions 
about TTIP for a number of years now. 
One of the hot-button topics consist-
ently cited by TTIP critics is the alleged 
lack of transparency in the investor-state 
arbitration proceedings where negotia-
tions take place behind closed doors.

AmCham Germany’s Corporate and Busi-
ness Law Committee would like to shed 
light on this issue and highlight some 
recent developments – including arbitra-
tion hearings that are streamed on the 
internet. The authors have discussed  
the issue of transparency with Steffen  
Lindemann, arbitration expert at Mayer 
Brown. Here are some observations and 
remarks: In the fierce discussion concern-
ing free trade agreements such as TTIP 
and the Comprehensive Economic and 
Trade Agreement (CETA), one major point 
of contention has been the settlement of 
investor-state disputes by arbitration. 

In Germany, the high-profile case of Vat-
tenfall AB versus Germany has called at-
tention to this mechanism, as Vattenfall is 
demanding more than €4 billion in dam-
ages for the phase-out of nuclear energy. 

Among other aspects, critics find fault 
with arbitration proceedings for their 
perceived confidentiality, calling them 
“opaque,” “not transparent” and “secret.” 
Leaving aside all other aspects of the 

discussion, a closer look at developments 
in investor-state proceedings reveals a 
general trend toward transparency.

Conflicting interests concerning  
confidentiality 

Any rules on transparency must strike a 
careful balance between the conflicting 
interests in an investor-state arbitration 
proceeding.

There are good reasons for the parties’ 
to demand confidentiality. Both parties, 
states and investors alike, are usually 
interested in safeguarding vital infor-
mation, be it business or government 
secrets. While these secrets can also be 
maintained by providing selective confi-
dentiality, the parties’ interests extend 
beyond that. Investors are keen to protect 
their public image, which might suffer 
because of the dispute, because public 

Public criticism of the confidentiality of the proceedings had led the parties to agree on expanded transparency.
© XiXinXing/iStock/Thinkstock/Getty Images

13 – AmCham Germany’s Corporate and Business Law Committee reports – BLM – No. 4 – November 24, 2016



opinion will generally favor the state. 
Similarly, tribunals might fear a public 
outcry should the decision come down 
in favor of the investor. And states may 
welcome the opportunity to negotiate a 
case without having to withstand public 
pressure. 

>>
UNCITRAL Trans parency 
Rules do contain  some limita-
tions, the level of transparency 
achievable  under these rules  
is unprecedented even by  
German court proceedings.

<<
On the other hand, there have always 
been good arguments that support a 
transparent approach. Only the publi-
cation of awards makes it possible to 
develop a fairly consistent case law.  
While tribunals are by no means bound 
by each others’ rulings, it is still common 
to take them into account. Other tribu-
nals cannot, however, rely on previous 
decisions if they are not made public. 
Consistent rulings are desirable to make 
decisions more predictable, which helps 
both parties. The need for some level of 
orientation is even greater considering 
that the agreements governing investor-

state rights are often written using rather 
vague terms. Moreover, transparency 
can improve the quality of the decision- 
making process by serving as a quality-
control mechanism.

Most importantly in the recent debate, 
the states involved have to consider their 
accountability to the public. Granting 
transparency can help the state justify its 
course of action in an arbitration proceed-
ing while at the same time improving the 
reputation of the arbitration process.

Already limited confidentiality

It is important to note that there is no 
general expectation of total confidenti-
ality in investor-state arbitration. In the 
absence of rules and specific confiden-
tiality agreements, parties involved in 
arbitration will, at a minimum, usually be 
allowed to take such steps at their own 
discretion as making the existence of 
the proceedings public, announcing their 
own positions and publishing the final 
award. Tribunals may want to decide on 
a case-by-case basis if other materials 
should be published or not. 

In this regard, a strict line has to be 
drawn regarding commercial arbitration 
– that is, arbitration that does not usually 
involve state actors, where extensive 

confidentiality has been and will remain 
one of the cornerstones of success. As 
commercial arbitration usually does not 
entail elements of public accountability, 
there are significantly fewer reasons for 
transparency, notwithstanding the par-
ties’ right to agree otherwise.

Video-streamed arbitration –  
modern trends towards transparency  

Recently, the case of Vattenfall versus 
Germany showcased new developments 
by providing an internet stream covering 
the oral proceedings. The public criticism 
of the confidentiality of the proceedings 
led the parties to agree on expanded 
transparency. Looking ahead, such public-
ity may become the norm, rather than the 
exception.

The important ICSID Rules of Procedure 
for Arbitration Proceedings still allow  
for public hearings (Article 32 [2]) and 
publishing of the full award (Article 48 
[4]) only if the parties do not object.  
In recent years, however, a major trend 
has emerged that promotes transpar-
ency as a standard on an institutional  
level. 

The UNCITRAL Rules on Transparency in 
Treaty-Based Investor-State Arbitration (in 
effect since April 1, 2014: see information 

here) allow for broad transparency where 
either the parties to the arbitration or 
the states signing investment protection 
treaties have agreed on their application. 

The major elements of transparency in 
arbitrations under the UNCITRAL Rules on 
Transparency are:

•  Publication of commencement of 
arbitral proceedings.

•  Access to proceedings – for example, 
through video streams or maybe even 
archives to watch already concluded 
proceedings such as Vattenfall versus 
Germany (see information here).

•  Full publication of written submis-
sions and evidence by means of an 
official registry.

•  Publication of awards and decisions.

While the rules do contain some limita-
tions, the level of transparency achiev-
able under them is unprecedented,  
even in terms of German court proceed-
ings.

These rules are also supposed to apply 
under the current proposals for TTIP and 
under CETA. While older investor-protec-
tion treaties do not contain references to 
the new transparency rules, several major 
states, including France, Germany, Italy, 
the UK and the US, have also signed the 
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United Nations Convention on Trans-
parency in Treaty-Based Investor-State 
Arbitration (see information here), 
making it easier for the UNCITRAL 
Rules on Transparency to apply to such 
disputes. 

This means that while the majority of 
current investor-state disputes are still 
being arbitrated with less transpar-
ency, the developments outlined above 
will work to change that in the fore-
seeable future and mark a continuing 
trend toward more transparency.   <–
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Leveling the playing field
International law and investment: major reform of Indian insolvency law improving environment  
for foreign investment 
By Dr. Benjamin Parameswaran and Johann-Friedrich Fleisch

India is a colorful place, offering both 
brighter hues and darker shades.  
This is also true for India as an in-

vestment destination: The subcontinent 
is an attractive market with promising 
growth rates, but it doesn’t always make 
things easy for foreign investors. Indian 
insolvency law in particular has had a 
poor reputation among investors:  
The proceedings take ages, the legal 
situation is highly complex and the 
competencies are often unclear. To make 
matters worse, Indian creditors may be 
afforded better protection than foreign 
investors in certain circumstances.  
On a macroeconomic level, the current 
inefficiency in insolvency proceed-
ings appears to grow more danger-
ous within the context of increasing 
numbers of nonperforming loans. 

Yet there are signs of hope. The govern-
ment under Prime Minister Narendra 
Modi has recognized that cumbersome 
insolvency proceedings pose an obstacle 
to efforts to attract greater investment 
and has addressed the problem swiftly. 

With surprising speed, the Indian parlia-
ment has passed legislation to reform 
insolvency law, thus ushering in a new 
era. The Insolvency and Bankruptcy Code, 
2016, introduces uniform insolvency legis-

lation to replace numerous scattered and 
inconsistent provisions, many of which 
go back to colonial times. The new law 
establishes a clear institutional frame-
work, provides for shorter proceedings 

and levels the playing field for foreign 
creditors.

Clear competencies

Whereas the competencies of the various 
courts and three different government 
authorities frequently overlapped under 
the old system, the new code defines 
clear responsibilities: The National Com-
pany Law Tribunal, established only a few 
months ago, is responsible for corporate 
insolvencies, whereas the Debt Recov-
ery Tribunal handles the insolvencies of 
partnerships and private individuals. In 
the interest of uniform administration 
of the new insolvency law, the Insol-
vency and Bankruptcy Board of India was 
established to issue guidelines on the 
application of the new law and to define 
the necessary qualifications of insolvency 
professionals. This aspect in particular 
needs a great deal of attention as the 
occupation of insolvency professional, a 
line of work requiring decision-making 
capabilities and business skills, previously 
did not exist. 

Subject to discrimination? The new law abolishes this unpleasant situation.
© Rawpixel/iStock/Thinkstock/Getty Images
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Quicker proceedings

Another key aspect of the reform includes 
a reduction in the duration of insolvency 
proceedings. The old law – particularly in 
the form of the Sick Industrial Companies 
Act – provided for protective mechanisms 
to shield distressed companies from 
recourse by creditors and the courts. This 
was originally intended to be a temporary 
instrument to allow companies to be 
salvaged, but it was regularly misused by 
debtors as a means of warding off credi-
tor claims over many years. By the time 
the debtor’s assets were available for 
distribution, there was hardly anything 
left. The new legislation seeks to change 
that. Corporations are still able to make 
use of a “Corporate Insolvency Resolution 
Process” that shields them from suits 
and the enforcement of claims, but this 
process is limited to 180 days (and may be 
extended by a maximum of another 90 
days). The resolution process marks the 
beginning of the insolvency proceedings 
for all corporations. During the resolution 
process, the company is placed under 
the control of an insolvency professional 
while creditors and the courts have no ac-
cess to the debtor’s assets. This gives the 
insolvency professional time to draw up 
a resolution plan not unlike the “insol-
vency plan” provided for under German 
insolvency law. Under Indian law, the 

resolution plan must define clear steps 
for restructuring the company’s liabilities 
and determine whether it is to be restruc-
tured or liquidated. The resolution plan 
must also meet certain conditions if it is 
to be accepted by the National Company 
Law Tribunal. In particular, it must give 
preference to satisfying the claims of sup-
pliers and service providers. A resolution 
plan that meets all legal requirements 
takes effect upon approval by three- 
quarters of the relevant financial credi-
tors, at which point it is binding for all 
stakeholders in the resolution plan. If no 
resolution plan is adopted, the company 
concerned is automatically liquidated.

Improved creditors’ rights

The substantially greater role played by 
creditors under the new law is reflected 
in their power to decide on the resolution 
plan. It is now the creditors who decide 
whether a company is to be liquidated 
or not. Under the old law, this decision 
was made by a court and the outcome 
was frequently uncertain. Moreover, the 
new legislation strengthens the posi-
tion of private-sector creditors over that 
of public-sector creditors: In the event 
of  liquidation, claims held by different 
groups of creditors are ranked using an 
approach known as a “waterfall system.” 
Under this new system, claims held by 

secured private creditors who have relin-
quished their security should a liquida-
tion occur now have priority over govern-
ment dues. In an effort to address social 
concerns, employees enjoy a particularly 
high ranking in the waterfall system. 
Foreign creditors will be pleased to learn 
that the new legislation expressly in-
cludes them as creditors as defined under 
the new law. Under the old law, foreign 
creditors could be subject to discrimina-
tion under the protective shield process. 
The new law abolishes this unpleasant 
situation.

Reform weaknesses

One weakness of the new legislation is 
that it effectively does not include any 
provisions on cross-border insolvencies. 
The intent of the Indian legislator is to 
have these matters addressed in bilateral 
agreements with other countries. This, 
however, entails a very unwieldy process 
with a completely uncertain outcome. 

Another issue requiring further attention 
concerns “information utilities” – that is, 
bodies that collect financial information 
 on companies and make it available to 
creditors. Under the new legislation, 
these information utilities seek to 
redress creditors’ information deficits 
over debtors. The new code does not, 

however, spell out in any detail the 
precise nature of these utilities and the 
role they will play. The same applies to 
the insolvency professionals who are to 
execute the resolution, restructuring or 
liquidation proceedings as administra-
tors. Consequently, decisive parts of 
the infrastructure foreseen by the new 
legislation are not yet in place. The new 
law cannot be fully applied until these 
unanswered questions have been settled. 
The Insolvency and Bankruptcy Board of 
India, which was created only in October 
2016, has, however, already issued drafts 
for regulations that provide answers to a 
number of open questions. Final versions 
of the new regulations are intended to be 
in place by the beginning of December 
2016. This means the required infrastruc-
ture is quickly taking shape.

>>
Final versions of the new 
 regulations are intended to be 
in place by the end of  2016.  
So the required infrastructure 
is quickly taking shape.

<<
In the past, Indian lawyers often joked 
that their home country had the world’s 
best laws but the world’s worst imple-
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mentation. Observers now presume 
the Insolvency and Bankruptcy Code 
will not share this fate. During prepa-
ration and passage of the act and the 
establishment of the Insolvency and 
Bankruptcy Board of India, the Indian 
government and parliament moved at 
a speed demonstrating their commit-
ment to improving investment condi-
tions in the country. Some of the more 
leisurely oriented Indian insolvency 
practitioners considered the pace “ter-
rifying,” but it has been very welcome 
news for those looking for a level 
playing field – for Indian and foreign 
investors alike.   <–
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Alexandre Ratiu, Mag. iur. 
Manager Business Support Canada
480 University Avenue, Suite 1500, Toronto, ON M5G 1V2, Canada
Telephone: +1 (416) 598-7124
alexandre.ratiu@germanchamber.ca
www.germanchamber.ca

German American Chamber of Commerce of the Midwest
Jayne Riemer-Chishty
Director, Membership and Chamber Development 
321 North Clark Street, Suite 1425 | Chicago, Illinois 60654-4714 
Telephone: +1 (312) 494 2169
riemer-chishty@gaccmidwest.org 
www.gaccmidwest.org

Dr. Nils Seibert
Beijing
Telephone:  
+86 10 6539 6621

info@bj.china.ahk.de

Yu Rong
Shanghai
Telephone:  
+86 21 5081 2266 1629

info@sha.china.ahk.de

Steffi Ye 
Guangzhou
Telephone:  
+86 20 8755 2353 232

info@gz.china.ahk.de

German Industry and Commerce Greater China
Wolfgang Ehmann
Executive Director
3601 Tower One, Lippo Centre, 89 Queensway, Hong Kong
Telephone: +852 2526 5481
ehmann.wolfgang@hongkong.ahk.de
www.china.ahk.de / www.hongkong.ahk.de

Kelly Pang 
Taipei
Telephone:  
+886 2 8758 5822

info@taiwan.ahk.de

Heads of Legal and Investment Departments

German-Dutch Chamber of Commerce
Ulrike Tudyka
Head of Legal Department
Nassauplein 30, NL – 2585 EC Den Haag, Netherlands
Telephone: +31 (0)70 3114 137
u.tudyka@dnhk.org 
www.dnhk.org

German Emirati Joint Council for Industry & Commerce 
Katharina Didszuhn
Head of Dubai Office, Head of PR & Communications
Business Village, Building B, Office 618, Port Saeed, Deira,  
P.O. Box 7480, Dubai, UAE, Telephone: +971 (0) 4 4470100 
Katharina.Didszuhn@ahkuae.com
www.ahkuae.com

Indo-German Chamber of Commerce 
Caroline Wiegandt, Head of Legal Department, Executive Assistant  
to Director General, Maker Tower ‚E‘, 1st floor, Cuffe Parade
Mumbai (Bombay) 400 005, India
Telephone: +91 22 66652 123
legaldepartment.mumbai@indo-german.com
www.indo-german.com

German Chamber of Commerce and Industry in Japan 
Patrick Bessler, Director, Editor in Chief, JAPANMARKT
Sanbancho KS Bldg., 5F, 2-4 Sanbancho, Chiyoda-ku 
102-0075 Tokyo, Japan 
Telephone: +81 (0) 3 5276 8741 
pbessler@dihkj.or.jp
www.dihkj.or.jp
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German-Saudi Arabian Liaison Office for Economic Affairs
Christian Engels, LL.M., Legal Affairs/Public Relations
Futuro Towers, 4th Floor, Al Ma‘ather Street, P.O.Box: 61695
Riyadh: 11575, Kingdom of Saudi Arabia
Telephone: +966 11 405 0201
engels@ahk-arabia.com 
www.saudiarabien.ahk.de/en/

Southern African – German Chamber of Commerce and Industry NPC
Cordelia Siegert, Legal Advisor and Project Manager 
Competence Centre: Corporate Social Responsibility, PO Box 87078 
Houghton, 2041, 47, Oxford Road, Forest Town, 2193 
Johannesburg, South Africa
Telephone: +27 (0)11 486 2775
csiegert@germanchamber.co.za / www.germanchamber.co.za

German-Polish Chamber of Industry and Commerce
Thomas Urbanczyk, LL.M., Attorney at Law
Member of the Management Team, Legal and Tax Services
ul. Miodowa 14, 00-246 Warsaw, Poland
Telephone: +48 22 5310 519
turbanczyk@ahk.pl
www.ahk.pl

American Chamber of Commerce in Germany 
Dr. Mark C. Hilgard
Co-Chair of the Business and Law Committee
c/o Mayer Brown
Frankfurt am Main 
mhilgard@mayerbrown.com
www.amcham.de/public-affairs/public-affairs-overview/law/ 

American Chamber of Commerce in Germany 
Dr. Hanns Christoph Siebold
Co-Chair of the Business and Law Committee 
c/o Morgan Stanley Bank AG 
Frankfurt am Main
hanns.christoph.siebold@morganstanley.com
www.amcham.de/public-affairs/public-affairs-overview/law/ 

ACC Europe – Association of Corporate Counsel 
Carsten Lüers 
Board Member & Country Representatives Coordinator 
c/o Verizon Deutschland GmbH 
Sebrathweg 20, 44149 Dortmund
carsten.lueers@de.verizon.com
www.acce.com
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