
Made in Germany

www.businesslaw-magazine.com No. 3 – September 7, 2017

In this issue 
Product liability and the German Road Traffic Act – Competition law and cartel law – Labor law and  

data protection – Foreign markets: opportunities and challenges – EU trademark law – AmCham Germany’s 
 Corporate and  Business Law Committee reports – Data protection law – Arbitration and corporate law



26_ Advisory board
28_ Strategic partners
30_ Cooperation partners

31_ Imprint

Business Law Magazine: Your update 
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Dear Reader,

From ‘sausage gaps’ to fruits of the poisonous tree – 
it’s all in this edition of the Business Law Magazine. 
Don’t miss out on the two pieces written by Daniel 
von Brevern and Sabine Feindura.

Filing an arbitration matter in Russia means to some 
extent entering an uncertain arena. Tanja Galander 
knows how to handle corporate disputes against the 
backdrop of a new national arbitration law.

We also take a closer look at data protection 
regulations in China, market-entering strategies in 
Iran and the latest developments regarding 
trademark law and insolvency law on the European 
level.

Finally, we don’t even need a crystal ball because the 
future is already here: Dr. Markus Burianski and 
Christian M. Theissen tell you all you should know 
about the new law on automated vehicles.

Yours sincerely,

Thomas Wegerich

Professor Dr.  
Thomas Wegerich, 
Editor,  
Business Law Magazine

wegerich@businesslaw-magazine.com
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An important milestone as Germany permits automated vehicles:  
Market impact and outlook
By Dr. Markus Burianski and Christian M. Theissen

On June 21, 2017, Germany  
enacted a bill legalizing 
automated vehicles (herein-

after referred to as the AV Bill). The AV 
Bill modifies the existing German Road 
Traffic Act (Straßenverkehrsgesetz, StVG), 
defining the requirements for highly and 
fully automated vehicles and addressing 
the associated rights and duties of the 
driver. It does not change the concept  
of general liability under German law. 
Automated vehicles must be equipped 

with a black box to identify whether  
the driver or the system had control at 
the time of an accident. It is expected 
that the importance of the German  
Product Liability Act (Produkthaftungs-
gesetz, ProdHaftG) will increase and the  
relationship between insurers and car  
manufacturers will change. However,  
many legal questions, especially regard- 
ing data privacy, remain unclear at this  
stage. 

Background

In 2015, the German government devised 
the Strategy for Connected and Auto-
mated Driving in order for Germany to 
remain at the forefront of innovation 
in the automotive sector. The first step 
towards the introduction of automated 
driving was the amendment of the 
Vienna Convention on Road Traffic of 
1968. This treaty currently sets out the 
road-traffic framework for 36 states, 
including Germany (but not, e.g., the US 
or the UK). The treaty was amended to 
allow automated vehicles, and the Ger-
man Implementing Act came into force 
on December 7, 2016. 

The AV Bill

Following the amendment to the Vienna 
Convention on Road Traffic, the German 
government introduced the AV Bill in Jan-
uary 2017. It received heavy criticism, inter 
alia for being too vague and not establish-
ing direct liability of the car manufacturer. 
Nevertheless, the slightly amended AV Bill 
passed through the German Parliament’s 
lower house (Bundestag) and upper house 
(Bundesrat) with lightning speed and 
became law on June 21, 2017.

The main provisions of the AV Bill are the 
following: 
•  Highly and fully automated vehicles 

are defined. The system must comply 
with traffic regulations, recognize 
when the driver needs to resume 
control, and inform him or her with 
sufficient lead time as well as at any 
time permit the driver to manually 
override or deactivate the automated 
driving mode. The definition does not 
cover autonomous vehicles, i.e., driver-
less vehicles.  

•  The use of automated vehicles is 
permitted within the limits of the 

intended use (as will be defined by the 
individual car manufacturers). The sys-
tem must inform the driver if a given 
use is not within the limits of the 
intended use (e.g., leaving the driver’s 
seat when in automated mode).

•  The driver may avert his or her atten-
tion from traffic, but must remain 
aware in order to resume control of 
the vehicle without undue delay  
either when prompted by the system 
or when the driver recognizes (or 
must recognize) that the precon-
ditions for the automated driving 
mode are no longer fulfilled. 

•  A 100% increase in the maximum  
liability limits under the StVG  
(currently a maximum of 110 million 
for death or injury and a maximum of 
12 million for damage to property). 

•  Vehicles with highly or fully auto-
mated driving functions must be 
equipped with a black box. In the 
event of an accident, the black box 
identifies whether the driver or the 
system had control of the vehicle and 
therefore clarifies whether liability lies 
with the driver or – potentially – with 
the manufacturer.

Among other issues, the bill addresses the driver’s 
duties when the car is in automated driving mode. 
© the-lightwriter/iStock/Thinkstock/Getty Images –>
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Impact 

The AV Bill does not change the concept 
of general liability under German law. 
Both the driver and the owner of the 
vehicle (Halter) remain generally liable 
even if the vehicle is in automated driving 
mode. The driver will be able to avoid li-
ability, however, if he or she lawfully used 
the automated driving mode. Therefore, if 
an accident is caused by the system and 
the driver observed his or her duty of care 
under section 1b StVG, the driver will be 
able to show that he or she did not act 
negligently and is thus not liable under 
the fault-based driver’s liability provisions 
(section 18 StVG and section 823 of the 
German Civil Code, BGB). 

The AV Bill explicitly states that the driver 
may avert his or her attention and must 
be given adequate time before having 
to resume control. While it is clear that 
the driver will not be entitled to sleep, 
it remains unclear what the lawmaker 
considers “adequate”. During the legal 
debate, time delays of two to five seconds 
were referred to but this provision will 
apply to both city traffic at 30 km/h and 
driving on a highway at 130 km/h. What 
constitutes adequate in these two sce-
narios may be very different, for example 
due to the necessary muscle reflexes 
to take over the steering wheel at 130 

km/h and the distance driven at different 
speeds. The courts will have to interpret 
the requirement with the assistance of 
scientific experts.

With regard to the owner’s liability, it is 
expected that vehicle insurance compa-
nies will become increasingly involved. 
Today, vehicle insurance companies rarely 
try to recover payments from the respec-
tive car manufacturer, even if the damage 
was ultimately caused by a product de-
fect as opposed to human error, because 
it is usually not possible to prove that 
the vehicle was defective pursuant to 
section 1 of the German Product Liability 
Act (ProdHaftG). This is likely to change 
once (i) the percentage of car accidents 
caused by human error decreases, and (ii) 
the vehicles involved are equipped with a 
black box. It is expected that, even though 
the number of accidents will decrease, 
the amounts will increase due to the 
complex additional technology installed 
in automated vehicles that will render 
the pursuit of claims by vehicle insur-
ance companies more attractive. In light 
of this, the importance of the ProdHaftG 
and product monitoring will increase. The 
further technology progresses, the more 
difficult it will become for a manufacturer 
to be exempt under section 1, paragraph 
2, No. 5 of ProdHaftG (state-of-the-art 
defense). 

Two major points of criticism were not 
taken on board. First, it is not the car 
manufacturer that is directly liable for 
damage caused by automated vehicles 
but the non-driving driver. Second, the 
provision regarding the black box is too 
vague. With regard to the first point, the 
German lawmakers underlined that, 
at this stage of technological develop-
ment, they do not consider it adequate or 
necessary to change the current liability 
rules. This might be different once the 
final stage of automation is reached, i.e., 
autonomous self-driving vehicles without 
a driver able to resume control. Regarding 
the second point, it does indeed remain 
unclear who is entitled to request the 
data to assert, satisfy or defend claims 
resulting from an accident. But this point 
is not addressing the real commercial 
question of who owns the data gathered 
by the system. Multiple questions regard-
ing data protection and data privacy will 
need to be answered over the coming 
years. 

Conclusion

The AV Bill is an important milestone for 
highly and fully automated driving in 
Germany and for the global automotive 
industry. It creates a solid legal frame-
work and permits car manufacturers, 
suppliers and new entrants to pursue 

business opportunities in a future market 
many consider colossal. Even though the 
liability framework has not changed, the 
cooperation models between the dif-
ferent market players certainly will. Car 
insurers are seeking to obtain access to 
the ever-growing quantity of data and 
to strengthen their cooperation with car 
manufacturers. This may include post- 
accident compensation and the balan-
cing of claims in order to avoid public 
litigation concerning such delicate  
questions as bugs in the software of 
auto mated vehicles.   <–

–>

Dr. Markus Burianski 
Rechtsanwalt, Partner,  
White & Case LLP,  
Frankfurt am Main

mburianski@whitecase.com

Christian M. Theissen 
Rechtsanwalt, Local Partner,  
White & Case LLP,  
Frankfurt am Main

ctheissen@whitecase.com

www.whitecase.com
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Game over for the ‘sausage gap’: Germany adopts a comprehensive  
amendment to its competition law 
By Daniel von Brevern, LL.M

In July 2014, Germany’s competi-
tion authority, the Federal Cartel 
Office (FCO), imposed fines total-

ling around 1338 million on 21 sausage 
manufacturers and 33 senior manag-
ers. Over the following months, several 
of the companies fined made use of a 
loophole in German competition law by 
engaging in international restructuring 
measures. The companies were dissolved 
and their assets transferred to sister 
companies or other group companies. 
The FCO ultimately grudgingly acknowl-
edged that it had had to forfeit around 
1238 million, and the loophole became 
widely known as the “sausage gap”.  

The “sausage gap” has now been closed. 
On June 9, 2017, a number of amend-
ments to the German law on restraints of 
competition (Amendment) entered into 
force. The Amendment aligns the German 
rules of liability to the European rules, in 
particular by introducing the concept of 
parental liability, which prevents compa-
nies avoiding fines by means of internal 
restructuring measures. Other notable 
aspects of the Amendment are the imple-
mentation of a European Union directive 

aimed at facilitating bringing damage 
claims for competition law infringements, 
and the introduction of a new size-of-
transaction threshold under German 
merger control.

Closing the ‘sausage gap’:  
Parental liability

Prior to the Amendment entering into 
force, the FCO could impose fines only 
on the legal entity which, through its 
employees, was directly involved in the 
competition law infringement. As a con-
sequence, companies were able to avoid 
liability if they succeeded in making the 
infringing legal entity disappear. Dissolv-
ing a company, and at the same time 
moving its assets to one or several other 
companies, raises complex legal issues 
(e.g., tax and insolvency law implications). 
Yet some of the sausage manufactur-
ers fined by the FCO in 2014 managed 
to overcome these issues and were in 
fact able to escape the fines imposed on 
them. 

The Amendment closes the “sausage 
gap” by aligning German law to European 

Union law. The liability for competition 
law infringements is no longer limited 
to the legal entity directly involved in the 
infringement but extends to all com-
panies constituting a single economic 
entity. A parent company will be jointly 
and severally liable for subsidiaries in-
volved in competition law infringements 
if, at the time of the infringement, the 
parent company exercised controlling 
influence over its subsidiary. This very 
much corresponds to the rules developed 
under European competition law by 
the European courts and the European 
Commission. It is therefore fair to assume 
that the “sausage gap” will cease to exist. 
The new rules on liability 
are highly complex, 
however, and likely 
to lead to numer-
ous questions 
and possibly new 
loopholes.

Private competition law enforcement

In today’s European and German compe-
tition law environment, a typical two-
step pattern can be observed. In a first 
step, the European Commission or the 
German FCO imposes a fine for competi-
tion law infringement (e.g., in July 2016, 
the European Commission imposed a 
fine totaling 12.93 billion on various truck 
manufacturers). In a second step, custo-
mers or other potentially disadvantaged 
companies threaten to bring or do bring 
damage claims against the companies 
involved in the competition law infringe-
ment (e.g., the companies that 

Internal restructuring measures are no longer an 
option for avoiding fines – the ‘sausage gap’ has 
been closed.
© kunertus/iStock/Thinkstock/Getty Images

–>
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bought trucks bringing claims against 
the truck manufacturers).  

In spite of this, governments and regula-
tors throughout Europe still feel that 
bringing damage claims is often too 
burdensome and risky for the claimants, 
preventing efficient private enforcement 
of competition law. Therefore in 2014, 
the European Union adopted the Cartel 
Damage Claims Directive (Directive) that 
had to be implemented by the Member 
States by December 27, 2016. The Directive 
is aimed at removing practical obstacles 
to compensation for all victims of com-
petition law infringements. It provides, 
inter alia, for easier access to evidence, 
claimant-friendly evidence rules, clear 
limitation period rules and rebuttable 
presumptions in relation to harm and 
damages caused by competition law 
infringements, as well as joint and several 
liability of all participants in a competi-
tion law infringement.  

The Amendment implements the Direc-
tive in Germany and facilitates damage 
claims for competition law infringements 
under German law. In particular, the 
Amendment introduces 

•  a limitation period extended from 
three to five years; 

•  a rebuttable presumption that 
competition law infringements cause 
damages (while there is no presump-
tion as to the exact amount of  
damages); 

•  rules on the effects of settlements 
between the claimant and individual 
defendants (aimed at improving the 
willingness to settle);

•  extensive disclosure rights with 
respect to information held by the 
defendant and/or third parties (and 
also, for reasons of equality of arms, 
with respect to information held by 
the claimant) and

•  certain privileges for immunity appli-
cants (e.g., liability limited to damages 
caused to the immunity applicant’s 
direct customers).

Merger control:  
New size-of-transaction threshold

More than 140 countries throughout 
the world have now adopted some form 
of merger control rules. Put very briefly, 
merger control rules require that transac-
tions meeting certain conditions must be 
notified to the relevant merger control 
authority. In most jurisdictions, transac-
tions meeting the thresholds may only be 
implemented once the relevant authority 
has cleared them. 

In Germany, the acquisition of sole or 
joint control, or the acquisition of 25% or 
more of the shares in a company, requires 
notification to the FCO if certain turnover 
thresholds are met. The thresholds are 
met if the acquirer and the target com-
pany jointly have a worldwide turnover 
of more than 1500 million, if at least one 
of the companies (e.g., the acquirer) has 
revenues in Germany exceeding 125 mil-
lion, and if the other company (e.g., the 
target) has revenues in Germany exceed-
ing 15 million. 

While the existing German merger 
control turnover thresholds remain 
unchanged and will continue to apply, 
the Amendment introduces an alterna-
tive size-of-transaction threshold. The 
new threshold is the result of a perceived 
lack of control over transactions involving 
companies with significant market po-
tential, but – for the time being – limited 
actual revenues in Germany (e.g., tech 
start-ups with predictable growth poten-
tial). Under the new threshold, transac-
tions will have to be notified in Germany 
if (i) the parties’ combined worldwide 
turnover exceeds 1500 million, and (ii) 
one party has a turnover of more than 
125 million in Germany, and (iii) the  
value of the compensation exceeds 
1400 million, and (iv) the target com-

pany has significant business activities in 
Germany.   

The Amendment specifies that the com-
pensation includes the purchase price and 
all other assets and noncash benefits, as 
well as liabilities assumed by the pur-
chaser. In practice, the calculation of the 
compensation will in all likelihood raise 
numerous questions (e.g., relevant point 
in time for determining all elements of 
the compensation; scope of liabilities to be 
taken into account). Similarly, the meaning 
of significant business activities remains 
largely unclear. Due to these uncertain-
ties, the applicability of German merger 
control is likely to become more difficult 
to assess, and less predictable.   <–

Daniel von Brevern LL.M.  
(Michigan), Rechtsanwalt, 
Partner, McDermott Will & 
Emery Rechtsanwälte  
Steuerberater LLP, Düsseldorf

dbrevern@mwe.com

www.mwe.com
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Beware the fruit of the poisonous tree: Background checks and credit checks  
on candidates and employees under German law
By Sabine Feindura

Besides the documents attached 
to a job application, a phone  
call with a previous employer 

or tools such as Google, Facebook and 
LinkedIn enable employers to gather a 
great deal of information not only on 
the past and present career of a candi-
date but also on his or her personality 
and health. Indeed, smart employers 
and their HR managers undertake 
additional research before hiring or 

even inviting a candidate to a first 
interview. Some of them may be sur-
prised to learn that German law lays 
down strict limits for such a practice.

Under German law, employees are enti-
tled to a comprehensive reference letter 
at the end of an employment relation-
ship or even before, e.g., after a change 
of manager or task. Consequently, the 
professional career of an employee in 
Germany is recorded thoroughly. Accord-
ing to the jurisdiction of German labor 
courts, these reference letters, together 
with the interview(s), should satisfy al-
most any legitimate information require-
ments of a potential employer. 

Further information may only be col-
lected from the candidate or with his or 
her prior consent, unless 
(i) collecting the data from the candidate 
would require disproportionate effort 
(e.g., the candidate must not be asked for 
data publicly accessible in newspapers 
and public registers or on television or 
open websites) and 
(ii) no overriding legitimate interest of 
the candidate is impaired (as would be for 

example, if a detective interrogated the 
candidate’s landlord).

According to the German Federal Data 
Protection Act (Bundesdatenschutzge-
setz, BDSG), personal data on present or 
future employees may only be collected, 
processed and stored, if and as far as it is 
in the employer’s justified and legitimate 
interest. Every piece of information on 
an employee or candidate requested or 
otherwise collected must be necessary 
to assert his or her ability to perform the 
tasks assigned to the job. Any information 
on an employee may only be collected, 
processed or stored as far as it is neces-
sary for the performance of the job. 

Examination of references

Consequently, before recruitment, the 
employer is mainly restricted to reference 
letters from former and present employ-
ers and professional certificates attached 
to job applications. According to German 
jurisdiction, reference letters may not cite 
negative events, facts or characteristics 
of the employee but merely omit any 
comment on the ability of the employee. 

Moreover, the content of a reference 
letter is often agreed by the parties to a 
lawsuit as part of a settlement. 

Inquiries by a previous employer

Although reference letters may not give 
a true and full picture of an employee, it 
is not advisable to call a former employer 
of a candidate as under German law any 
employer is bound by the wording of his 
or her reference letter and can be held 
accountable by the former employee if a 
job application is rejected due to negative 
information provided by the former em-
ployer that cannot be proven. As most of 
Germany’s employers are aware of data 
protection requirements and sanctions, 
to some extent they refer to their refer-
ence letters if contacted.

Internet research

Search engines like Google and Yahoo 
are considered to be generally accessible 
sources and therefore using them is basi-
cally permissible to collect data. How-
ever, the employer is only allowed to use 
and save information from search 

Ways for employers to legally gather information 
about their employees are limited.
© Ingram Puplishing/Thinkstock/Getty Images –>
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engines that might be relevant for the 
hiring decision.

Research into the person on web pages of 
the present employer is legitimate as far 
as the information concerns professional 
data or soft skills necessary for the job. 
If other than professional data is found, 
concerning, for example, lifestyle, sexual 
orientation, extracurricular activities or 
product preferences, the employee’s right 
to privacy may outweigh the interest of 
the future employer to gain and use or 
save such information and may thus be 
illegitimate. 

Platforms for business networking (e.g., 
Xing, LinkedIn) may be used to gather 
predominantly professional data. Al-
though this information is not generally 
accessible (if registration is necessary), 
data collection is only legitimate as far as 
it provides information about whether 
the person is qualified for the position or 
not.

Given that recreation-oriented social 
networks such as Facebook provide their 
services mainly for private purposes, such 
data is not generally accessible. Even if 
the network does not provide terms and 
conditions that explicitly emphasize its 
private purpose, the employee’s interest 
must be respected and clearly outweighs 

the employer’s interest in collecting such 
personal data.

Review of the financial situation

The employer may only request financial 
information from candidates and employ-
ees if and as far as particular features of 
the job actually require such information 
(e.g., for employees with authority for on-
line banking or substantial dealings with 
cash, bookkeepers, corruption risk).

Employers do not have access to infor-
mation provided by the German credit 
data set. Only the employee may request 
and forward it to his or her future or 
present employer. But unless the position 
includes substantial risks as described 
above, the employee may not be sanc-
tioned if he or she refuses to provide such 
information.

Criminal background

In Germany, criminal offenses committed 
by citizens are recorded in a public regis-
ter. Employees and some employers (e.g., 
public employers, kindergartens, nursery 
schools) may request a copy of the em-
ployee’s record (Führungszeugnis). It lists 
only serious offenses after final convic-
tion and is issued to the concerned citi-
zen by local police authorities. As it may 

include more information than necessary 
for a job, it is rarely allowed for employers 
other than those named by law to ask 
the employee to present such a reference 
(e.g., banks if they hire employees dealing 
with cash). 

Participation of the works council

Where a works council has been elected, 
its consent is required for forms to be dis-
tributed to and filled in by applicants, as 
well as for evaluation principles and some 
assessment procedures. 

Employee’s consent

Even the employee’s consent does not en-
able the employer to collect data on the 
employee. Such consent is only effective 
if it is the employee’s own decision. Any 
applicant interested in a job will grant his 
or her consent no matter if he or she is 
happy to be checked. Thus it is not advis-
able to count on the effectiveness of the 
employee’s consent.

Deletion of data

According to Germany’s General Equal 
Treatment Act (Allgemeines Gleichbehan-
dlungsgesetz, AGG), the employer may 
be held accountable for discriminating 
against applicants. Therefore the ap-

plicant must assert his or her claim in 
writing within two months after the 
application was declined. Consequently, 
the employer is allowed to retain data 
concerning the applicant until he or she 
can be sure that claims cannot be raised 
anymore by the candidate. Employees’ 
data may be stored for as long as the 
employment relationship exists or claims 
arising from it can be raised.

Sanctions

If an employer declines a job application 
based on illegitimate background checks, 
the applicant may not claim for employ-
ment, but for compensation.

Furthermore, the infringement of provi-
sions concerning the unauthorized 
collection of personal data constitutes 
an administrative offense. Such offenses 
can be penalized with a fine of up to 
1300,000 or, in severe cases, even  
imprisonment.   <–

Sabine Feindura 
Rechtsanwältin, Partnerin, 
Buse Heberer Fromm, Berlin

feindura@buse.de

www.buse.de
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Entering Iran’s market: What German companies need to know
By Shaghayegh Smousavi

A unique market

The partial lifting of international sanc-
tions following the conclusion of the 
Joint Comprehensive Plan of Action 
(JCPOA) in July 2015 reopened the Iranian 
market to foreign investors after years of 
semi-isolation. Having been out of reach 
for many during the years of sanctions, its 
reopening has offered unique investment 
opportunities to explore. With the second 
largest economy in the MENA region and 
a population of more than 80 million, the 
size of Iran’s largely untapped market has 
made it even more attractive. 

Although the enthusiasm for foreign 
trade is not universally shared inside the 
country, domestic policies also promise 
to welcome and even facilitate more ex-
pansive trade ties with the international 
community. Amendments to the legisla-
tion and the practice of offering protec-
tion to foreign investment through the 
FIPPA framework were among the chief 
measures implemented to achieve this 
goal. A FIPPA license will, inter alia, protect 
foreign investment against expropriation 
and changes in laws, guarantee the repa-
triation of capital and profit, facilitate visa 
procedures and offer the possibility of 

dispute resolution in arbitration tribunals 
outside the country. 

Moreover, although the ambitious plans 
and growth projections for foreign invest-
ment and, more generally, the economy 
after the JCPOA eventually gave way to 
more sober and moderate expectations, 
the outlook is still positive. The current 
(sixth) five-year development plan pro-
jects 8% economic growth annually for 
2016-2021.

Where German companies stand

German investors were among the  
first to appreciate the new openings  
in post-JCPOA Iran. In the past year  
alone, more than 100 delegates from 
different sectors have visited Iran. Export-
oriented companies as well as manufac-
turers were pioneers in assessing  
the various opportunities. Interest has 
been greatest in the plant-engineering 
and construction, automotive and  

energy, and particularly, renewable 
 energy, sectors. 

Although many of them were kept out of 
the country during the years of sanctions, 
German companies are by no means 
newcomers to the Iranian economy. For 
decades prior to the sanctions, strong 
economic ties existed between the two 
countries, which have resulted in bilateral 
investment and double taxation trea-
ties. Indeed German technology can take 
credit for a considerable portion of Iran’s 
industrial base and Germany was Iran’s 
largest export partner for many years, a 
position occupied by China during the 
sanctions era.

If economic ties with Germany, along 
with those of other western countries, 
were weakened as a result of interna-
tional sanctions positive relations 
between Iran and Germany remained 
unaffected by cultural and political 
tensions. This shared history has safe-
guarded the goodwill shown to German 
companies by Iranians who have had no 
cause to relinquish their positive attitude 
toward and trust in German brands. 
This is perhaps the greatest advantage 
that German companies have over 

Companies planning to do business in Iran should take a closer look at the business risks. 
© AlexLMX/iStock/Thinkstock/Getty Images
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other nations as they enter or reenter the 
Iranian market.

What to expect

The opportunities will of course come 
with challenges. 

Sanctions have been partly lifted but 
not before the years of isolation had left 
their mark on the economy. The lingering 
restrictions, and the possibility of new 
ones being imposed or old ones being 
reintroduced, are also risks to be reckoned 
with. Banking ties have proved hard to 
restore and financing remains a major 
challenge, but these are relatively well-
known drawbacks. There are also other, 
less widely appreciated points to consider 
when entering the Iranian market.

The legal system

The modern Iranian legal system, estab-
lished nearly a century ago, was inspired 
by European legal systems of the time, in 
particular those of France and Belgium. 
The system itself is therefore similar to 
other civil law jurisdictions. 

While Sharia (Islamic Law) has always 
been a source of legislation and no laws 
that are contrary to it are to be enacted or 
enforced, its impact is more prominent in 

criminal and family law, for example, than 
in the commercial and civil codes. The lat-
ter were adopted in the 1920s and were 
heavily influenced by the French codes. 
The Islamic banking system is an area 
that is uniquely influenced by both Sharia 
rules and conventional banking norms.  

The judiciary is composed of civil, criminal 
and administrative courts of first and sec-
ond instance, with the Supreme Court as 
the highest judicial body. Within the civil 
courts, specialized branches are devoted 
to specific disputes such as commercial, 
arbitration, etc. 

Although well established in most areas 
and relatively easy to comprehend for 
foreigners, the legal system does prove 
difficult to navigate at times. There are 
areas where laws are vague, underdevel-
oped or even nonexistent. Jurisprudence, 
especially court decisions, is more obtuse 
than in countries like Germany. Moreo-
ver, there are areas such as competition, 
where a precedent has yet to be estab-
lished. Good preparation for successful 
entry into the market would therefore 
include seeking the expert advice of local 
law firms familiar with both the market 
and the regulatory environment. 

In almost any area, whether regulated or 
not, practice is the prevailing factor. Since 

practice is more inclined to change than 
legislation, outcomes are often unpredict-
able. This uncertainty becomes particu-
larly problematic for German investors 
when permits and licenses are necessary 
for the intended activities. This is also 
where the added value of a local partner 
who is better placed to deal with local au-
thorities and obtain the requisite permits 
becomes more evident.

Investment protection

The business risks of investing in Iran 
cannot be completely eliminated. Never-
theless, German companies should gain 
maximum advantage from the benefits 
offered by the bilateral investment treaty 
(BiT) with Germany and the additional 
protection offered by a FIPPA license, 
which is a prerequisite under the BiT. 

Protecting intellectual property rights

In addition to its domestic legislation, 
Iran is a signatory to several international 
IP treaties, including the 1883 Paris Con-
vention and its subsequent amendments, 
the 1967 WIPO Convention and the 1891 
Agreement and its Protocol, and PCT. It  
also has an established system for the 
registration of IP rights. The most crucial 
step towards protecting IP rights is to 
register them in Iran before they are 

transferred to the country, since this 
would offer the maximum possible pro-
tection. 

Arbitration 

As a signatory to the 1958 New York 
Convention, Iran also adopted its own 
legislation on international commercial 
arbitration in 1997 that offers certain flex-
ibility, such as a choice of governing law 
of arbitration, and is generally considered 
a major change in the field of commercial 
arbitration. 

The two arbitration centers, ACIC and 
TRAC, are playing an increasingly active 
role in settling disputes and shaping 
practice in this field. 

In terms of the enforcement of arbitra-
tion awards by Iranian courts, there is no 
established practice yet; but as arbitra-
tion gains more prominence, the prospect 
for reliable practice improves, too.

Timeline for investment 

Bureaucracy is a major challenge in its 
own right. It is therefore important not to 
underestimate the time needed for each 
stage of investment in Iran, as these are 
always unpredictable and often long-
winded. –>
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Outlook

In spite of the advantages offered 
by a century-old legal system that 
has recently been undergoing some 
promising transformation, Iran is still a 
relatively high-risk market for foreign 
investment.

The challenges for tapping into the 
newly reopened market are considera-
ble. The risks associated with potential 
sanctions and financing problems as 
well as the problems caused by Iran’s 
legal and administrative system are all 
factors to be cautiously evaluated. 

Nevertheless, German companies have 
found the opportunities well worth 
exploring, aided by the long history 
of cross-border relations between 
the two countries, by the enduring 
goodwill of “Made in Germany”, and 
by being Iranian businesses’ favorite 
foreign partners. <–

Shaghayegh Smousavi 
Rechtsanwältin, MBA, Maître 
en droit des affaires, Partner, 
CMS Hasche Sigle, Tehran/
Düsseldorf

Shaghayegh.smousavi@cms-hs.com

www.cms-hs.com
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A new chapter in EU trademark reform: Changes from October 1, 2017
By Dr. Ulrike Grübler 

European trademark law is cur-
rently undergoing its biggest 
reform since the introduction 

of the Community trademark system in 
1996. On December 15, 2015, the Euro-
pean Parliament approved a reform 
package consisting of an amended 
European Union Trademark Regula-
tion (Regulation [EU] 2015/2424) and 
a new Trademarks Directive (Directive 
[EU] 2015/2436). This bundle of new 
laws, referred to as the EU Trademark 
Reform Package, brings changes not 
only to EU trademarks but also to own-
ers of national trademarks in the EU.  

The approved reform package is the result 
of almost three years of interinstitutional 
debate. The revised laws aim to make 
EU trademark law fit for the business 
challenges of the 21st century. One of 
the goals is to make the registration of 
trademarks cheaper, quicker and more 
reliable for firms. Unsurprisingly, the 
reform package contained a wide range 
of innovations. Some changes are prima-
rily technical but others can have a huge 
impact on trademark owners. 

Parts of the reform came into force 
shortly after the approval of the new laws 

and have already been implemented. 
Among these are amendments to the 
previous fee structure for EU trademarks 
and changes to the seizure of counterfeit 
goods in transit through the EU. The sec-
ond set of changes brought about by the 
EU Trademark Reform Package will come 
into force on October 1, 2017. The main 
areas of change include the abolishment 
of the graphical representation require-
ment for trademarks, the introduction of 
a certification mark at the EU level and a 
number of procedural changes that aim 
to streamline proceedings within the EU. 

Abolishment of graphical representation 

The upcoming abolishment of the re-
quirement for graphical representation 
for EU trademarks is among the most 
relevant changes contained in the reform 
package. This long-awaited amendment 
will make it far easier to register non-
traditional trademarks. As of October 1, 
2017, the requirement to represent a mark 
graphically will no longer apply. This will 
enable brand owners to obtain registra-
tions for trademarks protecting sound, 
color, shapes and movements far more 
easily. To give an example: Under the 
current system, sound marks were reg-

istered only when musical notation was 
provided. As of October 1, 2017, this will 
no longer be required so that sounds not 
representable by notes may be registered.  

The change will make it possible to reg-
ister any sign as an EU trademark as long 
as it can be represented in an appropriate 
form using generally available technol-
ogy and as long as the representation is 
clear, precise, self-contained, easily acces-
sible, intelligible, durable and objective. 
Secondary legislation specifies the details 
and the European Commission has mean-
while adopted an accompanying Imple-
menting Regulation and Delegated Regu-
lation. The provisions of both regulations 
will enter into force on October 1, 2017. 

Article 3 of the EU Trademark Imple-
menting Regulation (EUTMIR) lays down 
specific rules and requirements for the 
representation of different kinds of 
trademarks, including some technical 
requirements. It also specifies whether 
a description is required to obtain an EU 
trademark and outlines the format ac-
cepted by EUIPO when filing a trademark 
on or after October 1, 2017. For sound, a 
digital sound file (MP3) will be acceptable 
and the same applies to motion marks, 

where a video file may be submitted 
(MP4). A description can be submitted for 
motion marks but this is optional and no 
longer mandatory. The Regulation also 
specifies the format requirements for 
multimedia marks (MP4) and hologram 
marks (JPEG or MP4).  

Although this upcoming change will pro-
vide far more flexibility to brand owners, 
some nontraditional marks, such as smell 
marks, will remain problematic un- –>

Facilitating the registration of nontraditional marks 
is a central element of the ongoing reform.
©moodboard/moodboard/Thinkstock/Getty Images
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der the new rules. However, the way has 
been paved for a more liberal registration 
of nontraditional marks as identifiers of 
origin. As the changes only become effec-
tive on October 1, 2017, it leaves time for 
brand owners to consider whether new 
filings should be made based on these 
changes. The liberalization will also apply 
for national trademark applications in EU 
Member States as soon as the changes 
have been implemented in national law 
and brand owners should keep an eye on 
their relevant jurisdictions.  

EU certification mark 

In addition to the changes applying for 
EU trademarks, an EU certification mark 
will be introduced as of October 1, 2017. 
This new type of trademark at the EU 
level will enable certifying institutions 
to permit the use of the mark as a sign 
for goods or services complying with the 
applicable certification requirements. 
Certification marks can attest to the 
nature of the goods or services for which 
they are used. This may include, for exam-
ple, construction materials, a method or 
mode of manufacture of goods or provi-
sion of services, accuracy of the goods or 
services, and any definable characteristic 
of the goods or services but not the origin 
of a product since this is covered by geo-
graphical indications (GIs). 

The introduction of EU certification marks 
will remedy the current inconsistency 
between national systems and the EU 
trademark system as not all EU Member 
States allow for certification marks under 
their national systems. At present, there 
are a number of territories among the EU 
Member States where national laws do 
not contain provisions for certification 
marks. Hence, it is simply not possible 
to obtain protection for certification 
marks in those territories. In contrast, 
there are EU Member States, such as the 
UK, France, Spain and Sweden, that have 
existing legal frameworks for certifica-
tion marks. Other jurisdictions, such as 
Germany, have not implemented certifi-
cation marks although they provide for 
signs serving a similar function. Collective 
marks have been used to denote a certain 
quality in relation to a brand in Germany. 

The new EU certification mark will allow 
for one certification mark covering all EU 
Member States. As in other jurisdictions 
that are familiar with such marks, EU 
certification marks will not be owned by 
the supplier of the goods and services but 
by a body responsible for certifying and 
monitoring the qualities or characteris-
tics of the products. Once an EU certifica-
tion mark has been granted, the certify-
ing institution will be able to permit 
adherents to the certification system to 

use the mark as long as they comply with 
the certification requirements. 

Certification marks can be registered by 
any natural or legal person. In order to en-
sure the independence and neutrality of 
the certifying body, the trademark owner 
may not be a supplier of the goods and 
services of the kind certified. This proce-
dure allows a certification or guarantee 
mark to act as an independent quality 
label that helps consumers to iden-
tify certain characteristics of a product 
controlled by the trademark owner. An 
applicant for an EU certification mark will 
also be required to submit regulations 
governing its use. These regulations must 
be submitted to the EU Intellectual Prop-
erty Office (EUIPO) within two months 
of filing the application. The regulations 
must specify
•  the conditions for membership,
•  the characteristics to be certified by 

the mark,
•  how the certifying body will test 

those characteristics and supervise 
the use of the mark and

•  the conditions of the use of the mark, 
including sanctions.

The drafting of such regulations will 
clearly be a challenge in the applica-
tion process and an application for an 
EU certification mark therefore requires 

careful planning and preparation by the 
applicant.  

Procedural changes 

The upcoming changes will also bring 
a number of procedural amendments. 
These changes are mostly technical and 
relate inter alia to the filing of priority 
claims and the enforcement of acquired 
distinctiveness within the registration 
process of an EU trademark. The changes 
also cover admissibility and substantia-
tion for relative grounds and now take 
into account the separate grounds on 
geographical indications introduced by 
article 8 (6) EUTMR. In addition, provisions 
Applicable to cancellation proceedings 
are aligned with opposition proceedings; 
rules applicable to communication by 
and with the Office and on the Boards of 
Appeal will be changed.   <–

Dr. Ulrike Grübler  
Rechtanwältin, Partnerin,  
DLA Piper UK LLP, Hamburg 

ulrike.gruebler@dlapiper.com

www.dlapiper.com
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Good progress but some concerns regarding recent developments in European 
insolvency law: Group insolvency
By Dr. Mark C. Hilgard and Dr. Hanns Christoph Siebold

In June 2017, Regulation 2015/848 
of the European Parliament and of 
the Council on insolvency proceed-

ings replaced Regulation 1346/2000, 
which has been the only act of second-
ary EU legislation on insolvency law for 
more than 15 years. AmCham, Germany’s 
Corporate and Business Law Commit-
tee, wanted to bring its members up 
to speed and thus held a meeting on 
March 7, 2017, in Frankfurt am Main, 
which focused on the main thrust of 
the recast Regulation, namely the new 
framework for group insolvency.

Dr. Marco Wilhelm, Rechtsanwalt and 
Betriebswirt (VWA) and Partner at Mayer 
Brown in Frankfurt am Main, and Prof. Dr. 
Stefan Reinhart, Rechtsanwalt and Solici-
tor as well as Partner at FPS in Frankfurt 
am Main, reported on the current situa-
tion.

Wilhelm highlighted that the EU group 
insolvency rule book applies when 
 insolvency proceedings relate to two  
or more members of a group of com-
panies located in different EU Member 
States. A group of companies means a 

parent undertaking and all its subsidi-
ary undertakings (Article 2, [13]), whereas 
a parent undertaking is defined as an 
undertaking that directly or indirectly 
controls one or more subsidiary under-
takings (Article 2, [14]). The main aim  
of this framework is to maximize the 
value of the group’s assets and the 
prospects for successful restructuring. 
There are two sets of rules in the group 
insolvency framework of the Regulation, 
namely (1) cooperation and communica-
tion and (2) coordination.

Cooperation and communication

Cooperation and communication (Article 
56-60) demands that insolvency prac-
titioners of different group members 
communicate to each other (Article 56) 
and the courts (Article 58) all information 
that may be relevant to other insolvency 
proceedings within the group. An obliga-
tion of reciprocal communication also 
applies to the courts (Article 57) in respect 
of the appointment of insolvency practi-
tioners, the coordination of hearings, etc. 
Within this pillar of the group insolvency 
rule book, the insolvency practitioner 

has a right to be heard in the insolvency 
proceedings of another member of the 
group (Article 60 [1] a). Moreover, he 
or she has a right to request a suspen-
sion of measures related to proceedings 
in respect of any other member of the 
group (Article 60 [1] b). Last but not least, 
the insolvency practitioner has a right to 

apply for the opening of coordination pro-
ceedings (Article 60 [1] c).    

Group coordination proceedings

Group coordination proceedings (Article 
61-77) facilitate an integrated approach to 
resolving group members’ insol-

One group, two empty pockets: The European Parliament has modified the rules on group 
insolvency.
© Wavebreakmedia Ltd/Wavebreak Media/Thinkstock/Getty Images
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vencies under the supervision of the 
coordination court. This means that the 
procedure is still based on the principle 
of an individual insolvency proceeding 
for each group member rather than on 
a single insolvency proceeding for the 
entire group. In this procedure, a coor-
dinator (i.e., coordinating insolvency 
practitioner) may develop a nonbinding 
group coordination plan (Article 70). The 
group coordination proceeding can be 
requested by the insolvency practitioner 
of any group member. Pursuant to the 
priority rule, the court seized first has 
jurisdiction to decide on the coordination 
procedure (Article 62), unless two-thirds 
of insolvency practitioners agree that a 
court of another Member State shall have 
exclusive jurisdiction (Article 66). Any 
insolvency practitioner may object to the 
inclusion of the insolvency proceeding of 
the group member for which he or she is 
appointed, or to the person put forward 
as group coordinator (Article 64 [1]). 

The group coordination plan is the most 
important tool of the group coordination 
proceeding. It recommends a compre-
hensive set of measures that are ap-
propriate for an integrated approach to 
resolving group members’ insolvencies 
(e.g., measures to reestablish economic 
performance, agreements between the 
appointed insolvency practitioners, set-

tlements of intragroup disputes). The 
insolvency practitioners are not, however, 
obliged to follow either this plan or the 
coordinator’s recommendations. The 
group coordinator also has the right to 
participate and be heard in the relevant 
local proceedings, to mediate in disputes 
arising between the practitioners and to 
request information from them (article 
72). Furthermore, he or she has the right 
to request a stay of the local proceedings 
for a period of up to six months if such 
a stay is necessary to ensure the proper 
implementation of the plan and if it 
would be to the benefit of the creditors 
for which the stay is requested (Article 72 
[2] e). 

Concerns

Although the recast Regulation offers a 
new framework for the handling of group 
insolvencies, Wilhelm expressed some 
concerns with it. Firstly, the group coor-
dination cannot be requested ex officio 
or by the creditors, only by the insolvency 
practitioners. Moreover, the creditors are 
not entitled to vote for the coordination 
plan and could only use the influence 
they have on the insolvency practitioner 
pursuant to the relevant local insolvency 
law. Furthermore, the group coordination 
framework is only a voluntary concept 
that allows appointed practitioners to 

simply not follow the coordinator. The ap-
pointment of a coordinator will increase 
the cost of insolvency proceedings and 
may delay the process.   <–
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Big changes ahead with unknown consequences:  
EU General Data Protection Regulation versus personal data protection  
regulations in the People’s Republic of China
By Dr. Gunnar Sachs, Maître en droit (Paris); Anja Schwarz, LL.M. (London); and Dr. Qian Ma, LL.M. (Saarbrücken) 

Introduction

The EU General Data Protection Regula-
tion (GDPR) was passed in 2016 and will 
come into force on May 25, 2018. The 
GDPR builds on and preserves the princi-
ples of the current EU regime, which was 
designed for a pre-digital age. It seeks to 
achieve greater legal consistency across 
the EU and the wider European Economic 
Area (EEA) while simultaneously introduc-
ing a raft of new aggressive and intrusive 
rules. In particular, there are serious sanc-
tions for breaches, including fines of up to 
120 million or 4% of the global turnover 
of a group of companies.

In contrast, a comprehensive and con-
solidated personal data protection law 
such as the GDPR does not yet exist in 
the People’s Republic of China (PRC). 
A draft personal data protection law 
has been under review by the govern-
ment for many years, but there is still no 
indication as to whether such a law will 
be passed in the near future. There are, 
however, a few provisions to be found 

across several regulations that address 
the issue of data protection. The Decision 
on Strengthening Network Information 
Protection effective from December 28, 
2012 (the Decision), sets out the funda-
mentals of handling personal data. It has 
the same legal effect as a law but only 
addresses internet service providers or 
other companies dealing with electronic 
personal data. The National Standard of 
Information Security Technology Guide-
line for Personal Information Protection 
within Information Systems for Public 
and Commercial Services, effective from 
February 1, 2013 (the Guideline), although 
not legally binding, can be used by Chi-
nese enforcement authorities to assess 
the data protection efforts of individual 
companies and may serve as a basis for 
future legislation in the area of data 
protection. The Consumer Rights 
Protection Law of the PRC effective from 
March 13, 2014 (the Consumer Protection 
Law), contains data protection obligations 
applicable to most types of businesses 
that deal with consumers. The latest 
substantial development is the Cyber 

Security Law, effective from June 1, 2017. 
It introduces numerous new rules with 
regard to online activities and networks 
in the PRC. On the same day, the Interpre-
tation on Several Issues Concerning the 
Application of Law in Handling Criminal 
Cases of Violation of Citizens’ Personal 
Information (the Interpretation) was is-
sued by the Supreme People’s Court and 
the Supreme People’s Procuratorate. It 
contains comprehensive and systematic 
provisions that define citizens’ personal 
data, the associated convictions and 
sentencing guidelines as well 
as applicable laws.

Processing of personal data

Under the GDPR, personal data is broadly 
defined and covers all information 
relating to identifiable individuals held 
either in electronic (or other automati-
cally processable) form or in a structured 
manual filing system. All processing of 
personal data is 
generally 

Point of contact? The EU and China have both seen 
improvements regarding the protection of data.
© cbies/iStock/Thinkstock/Getty Images
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forbidden unless justified, e.g., if the  
data subject gives express consent,  
or if the processing is required for the 
performance of a contract, or if com-
pliance is necessary as part of a legal 
 obligation.

There is no general definition of personal 
data in the PRC. Definitions vary between 
the different personal data protection 
regulations. It is generally taken to mean 
any information that relates to an indi-
vidual, which by itself or in combination 
with other information could disclose the 
identity of that individual, e.g., name, age, 
address, telephone number, etc. In the 
PRC, there are no unified rules regard-
ing the processing of personal data. 
The Consumer Protection Law, however, 
includes requirements for the processing 
of personal data that are similar to those 
under the GDPR. 

Entities have to bear in mind that they 
need to inform the data subject of data 
processing. The legal systems in both 
German and Chinese jurisdiction require 
businesses to consider whether or not 
they need to collect such data. If they 
collect sensitive personal data, they 
must ensure that the specific and strict 
requirements for data processing are 
complied with.

Scopes of application

The GDPR applies in principle to all 
 organizations established in the EU.  
It will even cover overseas controllers, 
such as supervisory board members, and 
processors who might not expect to be 
subject to EU law. It will also apply to 
processing that occurs entirely outside 
the EEA if it is carried out to offer goods 
and services to, or monitor the behavior 
of, individuals located within the EEA. 
Under the GDPR, organizations outside 
the EEA will therefore need to consider 
whether or not they fall within the scope 
of the GDPR. Global organizations would 
be well advised to consider implementing 
worldwide standards based on the  
GDPR.

The GDPR imposes data security obliga-
tions on data processors and data con-
trollers, which can be defined as natural 
or legal persons, public authorities, 
agencies or any other body that alone 
or jointly with others determines the 
purposes and means of the processing of 
personal data. It sets out very prescriptive 
rules regarding the contractual terms on 
which controllers appoint processors. All 
businesses that process sensitive data on 
a large scale or whose core activities re-
quire regular and systematic monitoring 
of data subjects on a large scale, as well 

as practically all public authorities, will 
have to appoint data protection officers 
(DPOs) under the GDPR.

Processors will also need to consider the 
direct compliance implications of the 
data protection regime for their busi-
nesses, rather than merely reviewing 
their contracts with customers. They 
should consider the impact of the GDPR 
on their contracts with controllers in or-
der to ensure appropriate risk allocation. 
In addition, businesses will also need to 
evaluate whether or not a DPO has to be 
appointed.

The personal data protection regula- 
tions in the PRC, however, do not provide 
for any territorial effect. Personal data 
protection regulations promulgated  
by a provincial authority would generally 
only apply to entities processing personal 
data in that province. Furthermore,  
the personal data protection regulations 
in the PRC do not generally distinguish 
between data controllers and data 
 processors and do not require a DPO  
to be appointed. Under the Cyber Security 
Law, network operators are required to 
confirm which of their officers or em-
ployees will be responsible for network 
security.

Information on security breaches

The GDPR provides that controllers  
must report security breaches that affect 
personal data – with the exception of 
breaches unlikely to give rise to any risk – 
to their data protection authority. This 
authority is an institution independent 
of the Member State and appointed  
for a minimum period of four years. They 
must also inform the data subjects of 
security breaches likely to result in a high 
risk to their rights and freedom. Under 
the GDPR, businesses will also need to 
review security arrangements to ensure 
compliance and prepare a documenta-
tion tool to track security breach notifica-
tions.

Unlike in Europe, no specific national 
regulatory authority exists in the PRC. The 
authorities in some industry sectors are 
responsible for the enforcement of per-
sonal data protection regulations in their 
respective fields, such as the Ministry 
of Industry and Information Technology 
(MIIT) in the telecommunications and 
internet sector. 

Data subject rights

The GDPR provides for data subjects to 
have a right to access their personal data. 
They can request that inaccurate –>
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personal data be either corrected or de-
leted and, in limited circumstances, object 
to the processing of their data entirely.

Based on the Decision in China, a Chi-
nese data subject may ask the person or 
institution in charge of data processing to 
rectify, block or delete personal data. Fur-
thermore, a data subject should be able 
to access his or her personal data stored, 
for example, in databases of unautho-
rized users.

Chinese organizations must respond to 
the requests of a Chinese data subject 
and build a case for all key processing 
operations that are not optional from the 
data subject’s perspective. They must deal 
with objections swiftly.

Unprecedented sanctions  
and remedies for breach

Administrative fines of up to a maximum 
of either 120 million or 4% of the group’s 
global turnover can be imposed under 
the GDPR for serious breaches. Further-
more, there can be civil sanctions, regula-
tory actions and criminal penalties. 

Sanctions for contraventions of personal 
data protection provisions in the PRC 
will depend on the personal data protec-
tion regulation that has been infringed. 

Sanctions may include administrative 
sanctions, such as warnings and fines 
of up to RMB 30,000 (approximately 
13,800), while certain regulations apply 
higher penalties (e.g., under the Con-
sumer Protection Law, fines can amount 
to RMB 500,000, approximately 164,000). 
In this regard, the latest Interpretation 
states the relevant civil and criminal li-
abilities and the range of fines.

Privacy by design

The GDPR will require businesses to build 
privacy – particularly focussing on propor-
tionality and the anonymization or pseu-
donymization of data – into the design 
of their data processing activities. In the 
PRC, similar requirements can be found 
in the Guideline. Although not legally 
binding, compliance with the Guideline is 
recommended as good practice.

Concluding remarks

The GDPR represents the biggest change 
in EU data privacy law in a generation 
and is most likely to form a model for 
new data privacy rules in other jurisdic-
tions. The new rules under the GDPR will 
require businesses to incorporate privacy 
in the design of their data processing 
activities. Appropriate measures to safe-
guard data protection principles should 

be considered at the outset of each new 
data processing arrangement.

The Consumer Protection Law and Cyber 
Security Law have already increased the 
protection of data in the PRC tremen-
dously. It remains to be seen whether 
or not the GDPR will have any impact 
on Chinese data protection regulations. 
Organizations conducting business in the 
PRC must be mindful of future legislative 
changes.   <–
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More scrutiny recommended: New arbitration law in Russia and its  
consequences for corporate disputes
By Tanja Galander

Introduction

The enforcement of a foreign court deci-
sion in Russia presupposes that the deci-
sion has  been recognized and declared 
enforceable by a Russian court. Currently, 
Russian law allows for the recognition 
and enforcement of court decisions and 
arbitral awards only if this is stipulated 
by a treaty of the Russian Federation, 

Article 409 section 1 Civil Procedure Code 
RF (Гражданский процессуальный кодекс 
Российской Федерации от 14 ноября 2002 
г. N 138-ФЗ), Article 241 section 1, Com-
mercial Procedure Code RF (Арбитражный 
процессуальный кодекс Российской 
Федерации от 24 июля 2002 г. N 95-ФЗ). On 
the other hand, neither the Civil Proce-
dure Code RF nor the Commercial Proce-
dure Code RF stipulate that the absence 

of a mutual treaty with another state 
leads to a refusal to accept a foreign title. 
On the contrary, under certain conditions, 
a foreign court decision may be declared 
enforceable provided that according to 
the principle of reciprocity, the enforce-
ment of the decisions of Russian courts 
is ensured in the country of origin of the 
decision to be recognized. 

Between Russia and Germany, there is 
currently no treaty in place regulating the 
mutual recognition and enforcement of 
state or ordinary court decisions.

Therefore, in the case of cross-border 
contracts between German and Russian 
parties, arbitration agreements should 
be considered in order to avoid the risk of 
nonenforceability. The Russian Federation 
is a member of the New York Convention 
on the Recognition and Enforcement of 
Foreign Arbitral Awards of June 10, 1958, 
and the European Agreement on Interna-
tional Trade Jurisdiction of April 21, 1961. 
As a result, arbitral awards of Russian 
arbitration courts are enforceable abroad 
and arbitral awards of foreign arbitration 
courts are enforceable in Russia.

In the Russian Federation, a legal civil 
dispute can be withdrawn from the 
decision-making authority of the national 
state courts based on a special arbitration 
agreement between the disputing parties 
and transferred to private arbitration 
courts. The arbitration courts do not be-
long to the judicial system of the Russian 
Federation but are an expression of the 
constitutionally recognized privilege of 
the parties involved to transfer the dis-
pute to private jurisdiction. The transfer 
of dispute resolution to arbitration has 
a long tradition in Russia. The most well-
known and reputable arbitration institu-
tion in Russia is the International Com-
mercial Arbitration Court of the Russian 
Federation (ICAC or MKAS, www.mkas.
tpprf.ru/en).

New arbitration law

On September 1, 2016, the new Federal 
Law of December 29, 2015, N 382-FZ On 
Arbitration (Arbitral Proceedings) in the 
Russian Federation (Федеральный закон от 
29 декабря 2015 г. N 382-ФЗ “Об арбитраже 
(третейском разбирательстве в Российской 
Федерации”), hereinafter referred to 

The Arbitration Act RF aims to improve the quality of arbitration in Russia.
© Wavebreakmedia Ltd/Wavebreak Media/Thinkstock/Getty Images –>
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as Arbitration Act RF, entered into force. 
The new Arbitration Act RF is intended to 
improve the quality of arbitration in order 
to boost confidence in arbitration and 
remove existing legal contradictions.

The new Arbitration Act RF increases the 
requirements for establishing permanent 
(institutionalized) arbitration courts. 
These may now be established by non-
commercial legal entities that are only 
required to exercise arbitration by special 
permission (authorization) granted by 
the Russian government. This helps to re-
inforce state control over the arbitration 
courts. Article 44 section 1 of the Arbitra-
tion Act RF also explicitly states that the 
International Commercial Arbitration 
Court of the Russian Federation and the 
Maritime Arbitration Commission at the 
Chamber of Commerce and Industry of 
the Russian Federation do not require 
such permission.

The law prohibits the establishment of 
permanent arbitration courts by fed-
eral bodies or bodies of the subjects of 
the Federation, municipalities, state or 
municipal institutions, state bodies, state 
enterprises, political parties and religious 
communities as well as by lawyers and 
notary organizations.

The previous practice of countless and 
not necessarily independent arbitration 
courts, which in the past were established 
in part by different institutions who then 
negotiated the disputes, will now cease 
to exist and is a welcome change.

International arbitration institutions

International arbitration is still regulated 
by a separate law, On International Com-
mercial Arbitration Jurisdiction of July 7, 
1993, N-5338-I (Закон РФ от 7 июля 1993 г. 
N 5338-I “О международном коммерческом 
арбитраже”). 

The Arbitration Act RF refers to arbitra-
tion proceedings without an interna-
tional treaty or element even if its ap-
plicability on international arbitration is, 
in principle, possible and, in some cases, 
specifically stipulated by the Arbitration 
Act RF. For example, in accordance with 
Article 44 section 3 of the Arbitration Act 
RF, foreign arbitration institutions are 
recognized as institutionalized arbitra-
tion tribunals if the Russian government 
has granted them the right to exercise 
the functions of such tribunals under 
the rules of the Arbitration Act RF. As per 
Article 44 section 12 of the Arbitration Act 
RF, foreign arbitration institutions may 
obtain such a right if they have an inter-
national reputation.

Corporate disputes

According to Article 225.1 section 2 of the 
Commercial Procedure Code RF, certain 
corporate disputes may not be settled by 
arbitration. These include

•  disputes concerning the convocation 
of shareholders’ meetings of a legal 
entity;

•  disputes arising from the activities of 
notaries to certify transactions involv-
ing shares in the authorized capital of 
limited liability companies;

•  disputes related to the contesting of 
nonnormative legal acts, decisions 
and actions (or inaction) of state bod-
ies, local self-governing bodies, other 
bodies, organizations endowed with 
federal or other state powers or other 
officials;

•  shareholder disputes if at the time of 
the initiation of the case in an arbitra-
tion court or the commencement of 
arbitration in an arbitration court by 
a legal entity in respect of which such 
disputes arose, an economic entity is 
essential for ensuring the defense of 
the country and the security of the 
state in accordance with Federal Law 
No. 29 of April 29, 2008, 57-FZ, On the 
Procedure for Foreign Investment in 
Business Entities of Strategic Impor-
tance for Ensuring the Country’s De-

fense and State Security (Федеральный 
закон от 29 апреля 2008 г. N 57-ФЗ “О 
порядке осуществления иностранных 
инвестиций в хозяйственные общества, 
имеющие стратегическое значение 
для обеспечения обороны страны и 
безопасности государства”);

•  certain equity disputes regarding the 
purchase of own individual shares by 
a Russian joint stock corporation (JSC) 
or the acquisition of more than 30% 
of the shares in a public JSC; or

•  shareholder disputes concerning the 
exclusion of a shareholder.

Certain disputes may be settled by 
arbitration only if all parties concerned 
have concluded a corresponding arbitra-
tion agreement. In addition, the dispute 
may only be settled by a permanent 
arbitration tribunal with special rules for 
corporate disputes filed with the relevant 
state authority and published on its 
website. Furthermore, the place of arbi-
tration must be in Russia. Such disputes 
include, among other things, disputes 
relating to the establishment, reorgani-
zation and liquidation of a legal entity, 
claims by shareholders for compensation 
for damages incurred by the company, 
or claims challenging legal transactions 
concluded by the company, as well as 
claims for the appointment and dismissal 
of members of the bodies of legal –>
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entities (Article 225.1, section 3 of the 
Commercial Procedure Code RF). This 
also includes claims by shareholders 
and the company if such a right or a 
corresponding arbitration agreement 
expressly permits the admissibility of 
an arbitration procedure (Article 225.1, 
section 4 of the Civil Procedure Code 
RF). This means that the articles of 
association of a legal entity could now 
also explicitly contain an arbitration 
agreement.

Overall, however, corporate disputes 
according to article 225.1 of the Com-
mercial Procedure Code RF may only 
be settled by permanent (institutional-
ized) arbitration courts (Article 225.1, 
section 5 of the Commercial Procedure 
Code RF). Ad hoc arbitration is there-
fore ruled out.

A foreign arbitration tribunal without 
the aforementioned authorization in 
Russia will be considered an ad hoc 
arbitration court and since ad hoc 

arbitration may not settle corporate 
disputes between parties, the corre-
sponding arbitration decision in Russia 
would not be recognizable and execut-
able. Currently, there is no official 
public record available showing which 
international arbitration institutions 
have already applied for and received 
authorization in Russia.

The new rules on arbitration agree-
ments regarding corporate disputes 
only became effective on February 
1, 2017 (whereas the Arbitration Act 
RF entered into force on September 
1, 2016). Arbitration agreements on 
corporate disputes concluded before 
February 1, 2017, did not become effec-
tive and are not valid as per Article 13 
section 7 of the amending law of De-
cember 29, 2015, N 409-FZ. It is recom-
mended that arbitration agreements 
concluded before February 1, 2017, be 
reviewed and the conclusion of new 
agreements considered.   <–

Tanja Galander  
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PwC Legal AG Rechtsanwaltsgesellschaft, Berlin

tanja.galander@de.pwc.com
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