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Business Law Magazine:  
DWF is our new strategic partner

Dear Reader,

Our network is constantly expanding further: As of 
now we are glad to have Dr. Michael Falter, his 
partners and team at DWF on board as our new 
strategic partner. Welcome to the club!

Our Advisory Board member Timo Matthias Spitzer, 
who has received the prestigious “European Counsel 
Award for General Commercial Individual of the Year” 
earlier in 2019, continues our popular 
 “In-house Top 5”  column. Don`t miss out on what he 
has to say about the five most important topics in a 
legal department these days.

The Liquid Legal Institute is a German initiative and 
already on its way to becoming a high class think 
tank. The overall aim is to establish a neutral and 
collaborative platform - in this country and abroad - 
for any relevant player in the legal market who has 
to deal with the massive changes which come along 
with digitalization. And there is much more on the 
agenda as Kai Jacob, Dr. Dierk Schindler and Dr. 
Bernhard Waltl explain in this issue of the Business 
Law Magazine. Enjoy reading.

Yours sincerely,

Thomas Wegerich

Prof.  
Thomas Wegerich 
Editor 
Business Law Magazine

wegerich@businesslaw-magazine.com
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In a nutshell: Everything that leading corporate lawyers need to have in mind
From practice for practice
By Timo Matthias Spitzer, LL.M. (Wellington) 

In the Business Law Magazine’s In-house Top 5 
section, we will be presenting all the important 
and practice-oriented topics that are high on the 

agendas of leading corporate lawyers in Germany. Since 
2014, the core statement of this magazine has been: 
“From lawyers for companies.” Guided by this profes-
sion of journalistic intent, we realize it is helpful for 
all parties involved if external consultants truly know 
what kinds of questions move the client in-house. 
With the In-house Top 5, we would like to contribute 
further to improving transparency in the German legal 
market on both the demand and supply side, together 
with companies, law firms, auditing firms and ser-
vice providers. Our In-house Top 5 supplements the 
practice-oriented reporting introduced in the Busi-
ness Law Magazine five years ago. And because time 
is a factor — and of course, time is money — we have 
tried to make our reporting as succinct as possible. In 
this issue, Timo Matthias Spitzer, LL.M. (Wellington), 
Head of Legal CIB, Germany, Austria and Switzerland, 
BANCO SANTANDER, S.A., shares his insights with us. 

The In-house Top 5 column is launched in this  
issue by our advisory board member Timo Matthias 
Spitzer. 

1.	A company’s general counsel (GC) needs to be a 
person of integrity, always adhering to and abiding 
by legal and commercial rules and invariably incor-
porating ethical considerations into all analyses. 
By demonstrating values such as honesty, fairness, 
trustworthiness, reliability and commitment to inclu-
sion, the GC gains the trust of internal and external 
stakeholders and becomes a worthy representative of 
the global legal community.  

2.	The GC needs to be involved in all the important 
decisions made by a corporation, not only taking care 
of legal issues and coping with pressures related to 
the more-for-less challenge, but also putting forth 
opinions in the areas of risk, HR, strategic matters 
and budgetary issues — thereby driving the organi-
zation forward. As a strong and independent leader, 
the GC needs to assist in preventing the company 
from incurring significant costs or experiencing a loss 
of reputation. The GC also needs to be an ambassa-
dorial networker, representing the corporation to the 
legal community and the public.

3.	The GC needs to respond to and collaborate with the 
CEO and instruct external lawyers via the legal team. 
Procurement officers may assist in the process, but 
the overall responsibility for external relationships 
must remain with the legal department. The GC 
must thus be able to manage the delicate balance 
between being a proactive business partner, assisting 
the commercial team in reaching their transactional 
objectives, and ultimately being a protector of the 
company.

4.	Legal teams must increase in size and flexibility to 
handle complex global matters. Instead of being 
fixed to a capped budget, legal teams must be able 
to meet transactional demands as they arise in order 
to fully accommodate fast-paced global business 
developments and ad hoc scenarios.

5.	Relationships with law firms must remain mutually 
beneficial to achieve sustainability and ensure an or-
ganization is provided with top-notch, cost-effective 
legal advice. To support cost efficiency, a company’s 
GC needs to acknowledge the importance of alterna-
tive service providers, legal tech and AI solutions.

Timo Matthias Spitzer, LL.M. (Wellington)  
Head of Legal CIB, Germany, Austria and 
 Switzerland, BANCO SANTANDER, S.A.

timo.spitzer@gruposantander.com 
www.gruposantander.com
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Innovation is here to stay
Innovation in legal departments: Some thoughts from two recent conferences
By Prof. Bruno Mascello, LL.M.

The legal market is changing 
and digitalization is accelerat-
ing this process. At two recent 

conferences, general counsel from the 
UK, Germany and Switzerland explained 
what they consider innovative. A princi-
ple message was that innovation does 
not exclude legal departments and that 
internal customers request solutions that 
are more efficient. All the speakers openly 
shared their experience with projects 
they had successfully implemented.

Some ideas

The speakers presented many interest-
ing ideas for innovation in legal depart-
ments, such as dealing with moving the 
legal drafting onto a technology-based 
platform to avoid lengthy and unproduc-
tive contract drafting, improving project 
management skills, and building a global 
legal platform to serve in-house counsel 
with easy-to-access information, tools 
and templates. The audience also learned 
that new ideas are sometimes blocked 
not only by their own team, but — in The legal market is changing and digitalization is accelerating this process.

© designer491/iStock/Getty Images Plus
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Germany — by workers’ councils and data 
protection concerns.

Another speaker described how their 
legal department changed the organiza-
tional set up by implementing a holacra-
cy model by means of which the lawyers 
now organize themselves. It will be inter-
esting to hear how successful they have 
been in doing so, taking into account that 
leading a team of lawyers is compared to 
“herding cats.”

Spoon-feeding of general counsel

Looking at surveys in the UK and the 
US, it does not come as a surprise that 
general counsel have high expectations 
of their law firms. They request lower fees 
and an increase in both service quality 
and turnaround time. However, it seems 
that the “spoon-feeding” of general coun-
sel remains a serious topic; In the UK half 
of them expect law firms to advise them 
on which technology to use. Consider-
ing how many law firms are willing to 
change their business model and have 
themselves already turned to technol-
ogy to increase efficiency and to improve 
their services to customers, it seems 
unrealistic to wait for law firms to help. 
Law firms are not (yet) eager to meet 
price- and customer-driven demands. 
They are not serious about changing their 

delivery model to provide greater value 
to customers since, inter alia, they do 
not feel enough economic pain and do 
not consider their delivery model to be 
broken (Altman Weil, 2018). On the other 
hand, customers appear to be unable to 
articulate their needs seriously or clearly. 
Consequently, there is a “chicken or egg” 
issue in terms of who needs to change 
first. But law firms should keep in mind 
that customers, if they do not like what 
they receive or how they are treated, can 
and will switch to other providers. As one 
speaker explained, he would simply “vote 
with his feet” and not further consider 
those law firms that were unwilling to 
help him in a proactive way.

Offering legal services only may not be 
enough anymore

I expect alternative legal services provid-
ers to play a bigger role in the future and 
act as catalysts. Law firms — and to some 
extent legal departments as well —  
are mono-discipline providers which 
offer only legal services. However, multi-
disciplinary service providers (e.g., the Big 
Four) follow a different approach: They 
provide legal services as one brief only — 
besides auditing, finance, tax and other 
services; further, they have access to the 
C-suite, offer an international network 
and work with a different business model 

that enables them to make investments 
over the years. When they talk about “le-
gal managed services” they offer not only 
traditional legal advice but also provide 
process and technology solutions and 
grant access to human legal resources. 
Further, they invest in standardizing 
working processes and document and 
data management by utilizing their huge 
data pool. Overall, they are keen to use 
technology (vide EY Law recently buying 
Riverview Law and using Kim technology). 
Therefore, only offering legal advice may 
still be an option going forward, but no 
longer be enough for an exclusive USP.

Customer orientation as a silver bullet?

As one speaker stated, in the end it 
boils down to what a customer and 
legal department are really interested 
in, because only this stands a chance 
of being accepted. The same applies to 
legal departments. A general counsel said 
that she could not cope with all that is 
being offered in the market and that less 
would be more. With this, we are back to 
the well-known issue that lawyers tend 
to think “inside-out” instead of taking 
a customer-driven view. Accordingly, 
implementing value-pricing and realizing 
efficiency gains must not be designed 
primarily to serve the firm’s own profit-
ability goals; instead, lawyers should look 

from a customer point of view first, which 
will consequently lead to a positive result. 
This is valid not only for law firms but in 
particular for in-house counsel as well.

Innovation means change

There was overall agreement that in-
novation means change as well and that 
human beings are not really good at 
embracing change, and (to use a com-
mon stereotype) that lawyers may be 
even worse at doing so. How, then, can a 
legal team be motivated to become more 
innovative?

One company implemented an incuba-
tor in order to think more openly about 
new ideas. All employees could apply to 
become part of this team. Surprisingly, 
although employees were told that this 
would cause extra work for them, there 
were many requests from the legal team 
to join, incidentally across all age levels 
(thus, this was not just a Generation Y 
thing!). A different legal department cre-
ated a think tank and took some lawyers 
out of their daily work full-time; this 
team is now free to think openly about 
processes and how to change the  lawyer’s 
mindset, knowing that lawyers are (still) 
being trained in a conservative way.

–>
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Other speakers suggested additional 
measures to help support changes, 
such as sharing success stories, talking 
about mistakes, offering job rotation 
to learn from each other, changing 
the tone at the top and providing 
 transparency.

Some good news in the end: innova-
tion means failing!

What the participants appreciated 
most was the fact that some speakers 
also shared failures when trying to be 
innovative. One speaker explained that 
he wanted to increase efficiency in the 
legal department by implementing a 
process requesting internal customers 
to complete a form before approaching 
the legal department; actually a good 
idea in terms of implementing a triage 
system, which would sort out less seri-
ous requests. However, the customers 
did not appreciate it and consequently 
this project failed. One reason might 

have been that the solution proposed 
by the legal department was designed 
with a focus on their own needs, 
instead of considering their internal 
customers’ needs.

Failure goes straight to the heart of in-
novation and constitutes an important 
part of it; it is a fact that not all good 
ideas can be implemented successfully. 
Therefore the purpose of innovation is 
to try and appreciate the few projects 
that produce a positive outcome and 
benefit. Innovation is here to stay. 
There is no doubt that it will take time 
and extra effort to cope with funda-
mental changes and to adapt in order 
to stay relevant to customers. As one 
speaker underlined by quoting Bob 
Dylan, there is no real alternative to 
innovation: “You’d better start swim-
ming, or you’ll sink like a stone.”  <– 

Prof. Bruno Mascello 
LL.M., Attorney at Law, EMBA HSG, Vice Director, 
Executive School of Management, Technology  
and Law (ES-HSG), Law and Management 
University of St.Gallen 
bruno.mascello@unisg.ch

www.lam.unisg.ch
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We are open and creating tomorrow’s legal
A close-up look at the Liquid Legal Institute e.V.
By Kai Jacob, Dr. Dierk Schindler, M.I.L. (Lund), and Dr. Bernhard Waltl 

Why LLI?

Why did we feel that founding the LLI  —  
a non-profit organization — would con-
stitute a meaningful contribution in light 
of the massive changes in our industry?

We believe in a community driven by the 
power of collaboration — a community 
that explores innovative methodologies 
like legal design thinking and agile devel-
opment, and a circle that embraces both 
digitalization and the implementation of 
standards as opportunities.

We believe an opportunity has opened 
in our ecosystem to change how we do 
things, to push the boundaries of what 
we can achieve for our clients and, ulti-
mately, to rethink our purpose in society.

Together, we want to develop best prac-
tices and guidelines for digital trans-
formation by means of a collaborative, 
cross-stakeholder approach. The recom-
mendations we develop will then be 
available to all,

Liquid legal institute: an open and interdisciplinary platform for promoting a new way of thinking in the legal sector.
© audioundwerbung/iStock/Getty Images–>
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Getting organized

What a difference a year makes! The LLI 
has only been registered as an association 
since June 14, 2018. We started as a group 
of seven founders, all leaders in various 
areas of the legal ecosystem, including 
legal, design thinking, and informatics. 
And most importantly: Innovation drives 
us all!

To pursue our mission, we ultimately 
chose the German eingetragener Ver-
ein (e.V.) as a proven setup and estab-
lished a very slim and agile, but solidly 
 functioning, administration, headed 
by Kai Jacob and Dierk Schindler (man-
agement board) and Astrid Kohlmeier 
(managing director). We would like to 
thank our partners who provide pro 
bono support, especially Allen and Overy 
for supporting the corporate setup and 
Warth Klein Grand Thornton (WKGT) for 
their tax services.

Of course, alongside our articles of asso-
ciation, we also adopted a code of ethics, 
all of which are published on our website: 
https://liquid-legal-institute.com/gov-
ernance/. Our supervisory board is also 
part of our governance structure, which 
is generously chaired by Jens Wagner 
and supported by the deputy chair, Roger 
Strathausen.

Finally, we are in the midst of setting up 
our advisory council. Why yet another 
group? Part of our mission is to actively 
promote a holistic view of issues within 
our industry, which can only be achieved 
by inviting every voice to the table. 
However, we understand that for certain 
important stakeholders (public sector 
entities and universities, for example), 
formal membership in an association 
can be a challenge. The advisory council 
is intended to ensure these stakehold-
ers’ representation, while simultaneously 
enabling us to invite internationally 
renowned thought leaders to influence 
and support our agenda.

Inviting and attracting members

Even though it was just this year that we 
opened our gates for members to join, 
we are happy to report that we already 
have members from eight countries and 
continue to grow. We are grateful to all 
our members for their support in spread-
ing the word about LLI and for continuing 
to inspire new members to join. First and 
foremost, we owe a special thanks to our 
co-founder, Dr. Thomas Wegerich, who 
has given us a platform at his conferences 
several times to present about LLI and our 
projects.

While we want to grow our membership 
to increase the influence of our commu-
nity and the power to drive both projects 
and innovation, we recognize that suc-
cessful projects and concrete results are 
the outcomes that really matter to us and 
our community. These outcomes are the 
factor that will ultimately make the LLI a 
success.

Researching a Common Legal Platform

Our first project is connected to our 
vision for a Common Legal Platform 
(CLP). We are guided by the fundamen-
tal conviction that this platform should 
be accessible to all stakeholders in the 
legal ecosystem. A CLP serves as common 
ground for collaborative development, 
sharing and developing standards and 
knowledge, and intuitively combining 
various kinds of specialized services.

One of our key principles as an associa-
tion is to apply design thinking meth-
odology in our projects. Thus, we are not 
immediately driving toward “the solu-
tion” — rather, we are first striving to 
understand the general, holistic require-
ments for a platform of this kind. When it 
comes to joint development, the willing-
ness to collaborate and share among dif-
ferent market participants is as crucial as 
broadly accepted open source guidelines! 

To gain a comprehensive understand-
ing of this subject, we obtained support 
from the Hasso Plattner Institute (HPI) in 
Potsdam. Two student teams conducted 
wide-ranging research and interviews 
on collaboration in the legal ecosystem, 
ultimately gathering exciting insights. An 
especially important discovery revealed 
that traditional legal service providers 
find it difficult to share knowledge and 
work toward a common solution. In con-
trast, for new market participants such 
as legal tech start-ups, interdisciplinary 
cooperation and collaboration is a modus 
operandi. The reason: Without this coop-
eration, many new developments would 
not be possible. 

On the basis of these initial findings, 
we now invite our members to join the 
project and consider how we can proceed 
together.

The second Liquid Legal book:   
“Designing Tomorrow’s Legal: 
The Common Legal Platform”

The world is changing quickly in these 
transformative times. In the LLI network, 
we constantly see new insights, exciting 
developments and great projects. It’s time 
to collect and share for the benefit of all! 

–>
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The call for manuscripts went out in 
January 2019, and the feedback has been 
incredible. Within a few weeks, we got 
commitments, working titles and ab-
stracts from almost 30 authors across the 
industry, once again representing more 
than 10 countries. We are aiming to have 
the texts in for editing by the end of June. 
We can’t wait to share them, so our ambi-
tious goal is to publish the book before 
the end of 2019.

A digitalization guide 

It’s likely that all of us have witnessed the 
“crash” of a digitalization project. Why do 
so many digitalization projects fail? And 
why are some successful? Too often, fun-
damental success factors are overlooked 
or neglected — perhaps because lawyers 
running these types of projects are in 
new territory. Learning from each other’s 
breadth of experience and leveraging 
best practices will benefit us all.

This project — initiated by BusyLamp, 
KPMG and others, and led by our co-
founder Bernhard Waltl — aims to create 
a pragmatic guide explaining how to 
approach, set up and run digitalization 
projects in the legal industry. 

The hands-on guide will cover topics 
ranging from interdisciplinarity within 

project teams to budget, identification 
of requirements, and beyond. The project 
has taken shape quickly. Several teams 
have been working full steam, and we 
presented our preliminary results on   
April 11 in Munich at the Legal Market 
Conference. We are currently in the pro-
cess of finalizing the guide’s publication 
to make it accessible to all our members, 
as well as the wider public.

Legal transformation in education 

As a result of our contact with the mem-
bers of our broad LLI network and our 
discussions with professors in various 
countries, we know digital transforma-
tion puts law schools and therefore 
deans, professors and students in a very 
challenging position. 

Law schools must fulfill today’s mandate 
and give priority to the curriculum that 
is currently certified so that law students 
can pass their exams. At the same time, 
they must find ways to embrace the dis-
ruption that digital transformation brings 
to the legal ecosystem, including new 
ethical questions, new regulatory chal-
lenges, the demand for new skills, and 
even entirely new roles and positions. Law 
schools must rise to the challenge and 
adapt graduates’ skillsets to suit the dra-
matically and rapidly changing job mar-

ket, as well as to ensure the long-term 
success of the law schools  themselves.

The LLI is currently kick-starting a work-
ing group to explore how we can work 
together to contribute to the integration 
of legal tech and digital transformation in 
legal curriculum at colleges and universi-
ties. Initially, we aim to do two things: 
(1) create a shortlist of the most relevant 
topics that ought to augment law school 
curricula today, and (2) explore the fea-
sibility of an online curriculum of short 
courses provided by experts and practi-
tioners that could serve as a basis for law 
schools as they flesh out comprehensive 
programs.

Creating standards: A standard for SPAs 

Another one of the LLI’s pursuits is the 
creation of standards where they make 
sense — be it for the sake of simplifica-
tion, to enable digitalization or to help 
us all work faster and be more focused 
on the areas where lawyers truly provide 
added value.

One of our new members, Deloitte, 
interested us in the idea of creating a 
standard for share purchase agreements 
for mid-cap transactions. These standard 
SPAs would allow all stakeholders in such 
an M&A transaction to complete the 

process faster, based on a market stand-
ard and at a lower overall cost. Instead of 
arguing about the “best” SPA template, 
the team could focus on the specifics of 
the transaction.

A team of experts, including but not lim-
ited to in-house legal departments, law 
firms, banks, designers and universities, 
aims to create a widely accepted stand-
ard SPA for mid-cap/non-capital-market 
transactions. A standard SPA template 
of this kind would not only cover the 
basic terms and conditions, but also 
provide guidance regarding all aspects 
of the M&A transaction, founded on a 
fair and balanced allocation of risks and 
responsibilities. This is not about enforc-
ing a standard — it is about eliminating 
complexity and variation where there is 
no added value.

Cooperations

Collaboration between associations 
and groups means entering into coop-
erations. These can be very pragmatic 
and project-based, or they can be more 
general and support a common cause. 
Our c ooperation with HPI was born as 
we were working on our first project. 
We joined forces with ML Tech, a student 
association in Munich, on the basis of 
our joint belief that legal education –>
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needs to evolve. Collaborating with 
the AnwaltSpiegel, the leading online 
publication in the German-speaking 
legal ecosystem, has given us multiple 
platforms to publicize our mission and 
projects. We are in many more ongo-
ing conversations about co-operation 
in addition to these, including with 
universities and associations across 
Europe.

We are open! We hope our work in year 
one and the seeds we planted serve as 
a preliminary demonstration of what 
we can do together. Thank you for join-
ing, collaborating and jointly creating 
tomorrow’s legal!  <–

www.liquid-legal-institute.org

Dr. Bernhard Waltl 
Data Scientist at BMW Group 
Munich

b.waltl@liquid-legal-institute.org

Kai Jacob 
Global VP Legal Information 
Management   
SAP SE   
Walldorf
k.jacob@liquid-legal-institute.org

Dr. Dierk Schindler 
M-I.L. (Lund), Head of Legal 
EMEA & Global Legal Shared 
Services NetApp Inc. 
Munich
d.schindler@liquid-legal-institute.org
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Review carefully and take appropriate action
The EU Commission’s report on the EU loan syndication  market and its impact on competition 
in credit markets
By Dr. Michael Holzhäuser and Steven Vaz 

On April 5, 2019, the European 
Commission Directorate- 
General for Competition pub-

lished a report on the EU loan syndication 
market and its impact on competition 
in credit markets. Syndicated lending is 
critical to the European economy, having 
raised over $1 trillion in 2018. The report 
was compiled by an economic consultan-
cy following an extensive study involving 
lenders, borrowers and sponsors active in 
France, Germany, the Netherlands, Poland, 
Spain and the UK. The study focused 
on leveraged buyouts (LBOs), project 
finance and infrastructure finance.

The report is the first detailed assess-
ment of this market and provides vital 
insights to all market participants:

 z For lenders, the report identifies types 
of conduct during the loan syndication 
process that could infringe competi-
tion law. Most lenders will now be 
reviewing their compliance policies 
and training to ensure these risks are 
identified and addressed.

 z For borrowers, sponsors and debt ad-
visers, the report analyzes market prac-
tices that may reduce competition and 
choice, leading to suboptimal lending 
terms. In many cases, the borrower 
will now be able to adapt syndication 
processes to achieve better outcomes.

 z For financial regulators, the report 
finds that elements of the regulatory 
regime may lead to inefficiencies, cre-
ating potential for change.

The syndicated lending process

The diagram on the next page is a simpli-
fied version of the syndicated lending 
process. There is considerable variation 
in the processes and terminology used 
for different types of loans, which can be 
complex. 

The EU Commission’s report sets an important baseline for the functioning of the market 
and acceptable behavior by lenders.
© artJazz/iStock/Getty Images Plus–>
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Benefits of syndicated lending

The report recognizes there are numerous 
benefits of syndicated lending as an alter-
native to bilateral lending or corporate 
bonds, including:

 z Borrowers’ ability to obtain high-value 
loans that no single bank has the 
capacity or risk appetite to lend

 z Increased information available to 
lenders and more opportunities to 
monitor the borrower relative to 
corporate bonds, which can result in 
better assessment of credit risk and 
lower pricing

 z Opportunity for smaller lenders and 
institutional investors to participate — 
internal risk appetites and regulatory 
requirements may prevent these lend-
ers from providing bilateral loans

Lenders: Traps to avoid in competition 
law

The study was not a formal investigation 
seeking to establish infringement of com-
petition law and therefore did not involve 
an in-depth assessment of specific lend-
ers or transactions. 

The report is the first comprehensive 
attempt to apply competition law prin-
ciples to syndicated lending. It is not a de-

finitive declaration of the law, but rather 
sets out the approach to competition law 
risk that regulators and banks are likely to 
take. The issues identified primarily relate 
to the exchange of commercially sensitive 
information between competing lenders. 
This is treated as a serious infringement 
of competition law and is likely to result 
in heavy fines. It is therefore essential for 
lenders to understand when they can 
engage in discussions with other lenders.

The period of greatest risk is when lend-
ers are competing in the primary market 
to be appointed to a lead banking group. 
Lenders sometimes engage in market 
sounding to gauge market appetite 
for syndication. Sounding can have a 
legitimate purpose, as it helps to identify 
a lender’s ability to sell down a loan and 
therefore gives an indication of the loan’s 
primary market pricing. However, the fol-
lowing is important:

 z Sounding is done on a generic basis 
so that the deal in question cannot be 
identified. Borrower consent is essen-
tial for deal-specific sounding.

 z Sounding is not done by potential 
mandated lead arrangers (MLAs) 
with other potential MLAs, even on a 
generic basis.

 z There is effective functional separa-
tion between the syndication –>
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desk involved in the sounding and 
the origination desk preparing the 
proposal to the borrower. The syndica-
tion desk should provide consolidated, 
anonymized feedback on market 
 appetite.

Once the lead banking group has been 
appointed, the borrower will usually 
authorize the banks to come to an agree-
ment on common loan documentation 
and create a syndication strategy. How-
ever, discussions should not stray beyond 
the borrower’s mandate. For example, the 
Spanish Competition Authority imposed 
fines of 1 91 million on four banks in 2018 
for agreeing on higher prices for deriva-
tives linked to syndicated loans “behind 
the back of the borrower.” The Spanish 
Competition Authority considered such 
collusion to be a restriction of competi-
tion by object. Hence, in the context of 
syndicated lending, authorities will exam-
ine whether concerns about competition 
exist not only in relation to the primary 
debt instrument, but also to ancillary 
products.

There is a further opportunity for compe-
tition when a syndicated loan is refi-
nanced or restructured, and, in principle, 
new lenders can become involved. The 
report explains that lenders must obtain 

the borrower’s consent before speaking 
to other banks about revised terms. The 
report considers discussions without 
consent to be a clear breach of competi-
tion law. 

Some institutions perform a dual role as 
debt adviser to both the borrower and 
the lender on the same deal. This is ac-
ceptable provided there is effective func-
tional separation between the teams per-
forming each role. This is meant to ensure 
there is no conflict of interest or transfer 
of confidential information that the debt 
advisory team receives from competitors 
and passes to the lending team.

Borrowers: Ensure your process promotes 
competition

The report finds that outcomes are likely 
to be better for borrowers if competitive 
tension is maintained. In contrast, the 
direct appointment of a relationship bank 
to act as lead arranger may give that 
bank undue influence over the structure 
and terms of the loan. The same point 
applies to ancillary services, which can 
be included in the initial bidding process 
or form part of a separate competitive 
process after the loan has closed. These 
options are likely to generate greater 
competition than allowing the lead bank-

ing group to make it a condition of the 
loan that their bank must provide the 
ancillary services.

The report suggests that if borrowers 
structure the bidding process to keep 
lenders separate for as long as possible, 
the risk of information sharing will be 
reduced. Borrowers should also set clear 
parameters for any discussions between 
lenders. In practice, this is often achieved 
using non-disclosure agreements. Howev-
er, it may be necessary for the borrower to 
permit discussions between lenders at an 
earlier stage to secure financing quickly 
(for example, in cases where certain LBOs 
need to be funded or a distressed loan 
needs to be restructured).

Many borrowers impose restrictions on 
secondary trading of their loans. This 
provides some control over the lending 
group (for instance, the exclusion of “vul-
ture funds”) but comes at the expense of 
reduced liquidity in the secondary market, 
which may impact primary market 
 pricing. 

Finally, the report considers that banks’ 
duty of care to their clients provides a 
more general safeguard.

Potential regulatory changes

The report found that requirements to 
conduct know your client (KYC) checks on 
all loan participants can cause signifi-
cant delays to settlement in the primary 
market as well as to secondary trading 
when compared to the position in the 
US. Potential regulatory solutions include 
a central repository of KYC documenta-
tion and greater harmonization of KYC 
requirements across countries and banks.

The report considers that allowing lend-
ing banks to require that they themselves 
provide ancillary services may result in 
suboptimal outcomes for borrowers. The 
UK has banned “right of first refusal” 
and “right to match” clauses for ancillary 
services not directly related to the loan, 
unless these clauses are related to the re-
placement of bridging finance. Regulators 
in other jurisdictions are likely to consider 
this issue as well.

The European Commission’s proposed 
Non-Performing Loan Regulation would 
require greater disclosure of information 
to the buyer before secondary trading of 
loans. The report notes that this might 
deter potential buyers, as the receipt of 
such information would prevent them 

–>
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from trading in related securities con-
nected to the borrower.

Conclusion

The report was published in an 
environment where recent enforce-
ment actions show that antitrust risks 
are present in an increasing number 
of contexts in the financial services 
sector. Examples include the Commis-
sion’s government bond cartel case 
and the fines the Financial Conduct 
Authority imposed on competing asset 
management firms in the UK for un-
lawfully sharing strategic information 
during an initial public offering and 
 placement.

The report sets an important baseline 
for the functioning of the market and 
acceptable behavior by lenders. The 
next developments are likely to include 
formal competition investigations 
of potentially inappropriate conduct, 
changes to certain market practices 
and/or regulatory change. All market 
participants should review the report 
carefully and take appropriate action. 
Lenders should be particularly careful 
to clarify their legitimate commercial 
reasons for collaborating and sharing 
information, simultaneously ensuring 
they are not straying into unwarranted 
exchange of commercially sensitive 
or strategic information that could 
qualify as unlawful concerted practice.  
<–
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Opportunity and risk:
Standard antitrust clauses in share and asset purchase agreements
By Daniel von Brevern, LL.M 

Both share and asset purchase 
agreements usually include 
clauses that cover antitrust 

issues — or at least have some con-
tent relevant to antitrust matters. 
The purchaser, seller and any other 
party to the purchase agreement 
all need to ensure these  clauses ad-
equately reflect their own interests. 

Each share or asset deal is different. How-
ever, almost every purchase agreement 
addresses certain fundamental issues. 
For share deals and asset deals alike, ir-
respective of the applicable contract law, 
the following fundamental issues related 
to antitrust law are usually included: Is 
the closing of the transaction subject to 
approval by one or more antitrust au-
thorities? Who is responsible for initiating 
and managing proceedings with these 
antitrust authorities? What rights do the 
other parties to the purchase agreement 
have with respect to these proceedings? 
Do the parties need to offer commit-
ments if such commitments are required 
for obtaining approval? What are the 
consequences if the authority does not 

grant approval on time, does not grant 
unconditional approval or prohibits the 
transaction? Can the parties agree on a 
non-compete obligation? During the peri-
od between signing and closing, to what 
extent may the purchaser intervene in 
the target company’s daily business? This 
article examines the standard clauses 
typically used to address these issues and 
explains both the opportunities and risks 
associated with these clauses.

Condition precedent

Transactions fall within the scope of 
merger control review if the revenues of 
the parties involved in the transaction 
(purchaser, target and potentially the 
seller) exceed certain thresholds. The rev-
enue thresholds vary from jurisdiction to 
jurisdiction but usually include references 
to the parties’ worldwide and national 
revenues. Small transactions involving 
companies with a limited geographical 
scope will often only cross a threshold 
in one jurisdiction, while transactions 
involving large multinational companies 
frequently exceed the thresholds  

Most purchase agreements provide for standard antitrust clauses.
© Armbrecht/iStock/Getty Images Plus
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in   various jurisdictions. In most 
 jurisdictions, a standstill obligation ap-
plies: the parties must notify the rel-
evant national antitrust authority about 
transactions that exceed the applicable 
merger control thresholds, and the par-
ties may implement the transaction only 
once the authority has approved the 
transaction.

Purchase agreements, therefore, usu-
ally provide for a condition precedent 
related to merger control. The merger 
control condition precedent is often part 
of a catalog of condition precedents ad-
dressing various issues. It provides that 
the transaction can be implemented 
(“closed”) only once all competent anti-
trust authorities have approved the trans-
action. This condition precedent’s level of 
detail can vary significantly. Some clauses 
are limited to the essence (for example, 
“The transaction is subject to the condi-
tion precedent that all competent au-
thorities have approved the transaction.”) 
Other clauses are very complex and try to 
address every conceivable situation, no 
matter how theoretical. If a transaction 
has the potential to raise concerns, this 
level of detail can be necessary. However, 
the vast majority of transactions do not 
give rise to any concerns from a merger 
control perspective, and the antitrust 
authorities swiftly approve these transac-

tions. For example, the German Bun-
deskartellamt approved 99% of the more 
than 1,200 notified transactions in 2017. 
For this kind of transaction, a short and 
concise condition precedent will usually 
be sufficient.

Process

If a transaction meets a threshold in one 
or more jurisdictions, the parties have to 
notify the respective antitrust authorities 
about the transaction. Depending on the 
jurisdiction, number of parties involved 
and complexity of the transaction, pre-
paring the notification and managing the 
subsequent merger control process can 
be very costly and time-consuming. The 
purchase agreement should specify who 
is responsible for preparing the notifica-
tion and who will take the lead in manag-
ing the process. In practice, this will often 
be the purchaser. At the same time, the 
parties not directly involved in manag-
ing the process should make sure the 
purchase agreement adequately reflects 
their interests. If it is foreseeable that 
the merger control process will essen-
tially run on autopilot and the authority 
will grant approval without substantial 
inquiries, simple information rights may 
be sufficient. Limiting a company’s own 
involvement in the process may help the 
process to run with maximum  flexiblility 

and efficiency. However, in complex cases, 
all parties involved should make sure 
they get all the relevant information as 
soon as possible, guarantee they can 
actively participate in discussions and 
negotiations with the authorities (about 
commitments, for example) and ensure 
documents are not sent to the authorities 
without their prior approval.

Worst-case-scenarios

It’s rare, but it does happen: One or 
several antitrust authorities may have 
serious doubts as to whether they can ap-
prove a notified transaction. An authority 
that has serious doubts usually initiates 
an in-depth proceeding. At the end of the 
generally lengthy in-depth proceeding, 
the authority can still decide to approve 
the transaction. However, it can also 
decide to only approve the transaction 
subject to conditions, or even to prohibit 
the transaction. Unless the parties can 
rule out that a worst-case-scenario of 
this kind could materialize, these sce-
narios should be reflected in the purchase 
agreement.

The initiation of an in-depth proceeding 
extends the merger control process by 
weeks or even months. Even if the author-
ity ultimately approves the transaction, 
the closing will be delayed. The purchase 

agreement can reflect this by provid-
ing for the possibility to withdraw from 
the transaction if the authority initiates 
in-depth proceedings or if the authority 
does not approve the transaction prior 
to a certain date (known as a “longstop 
date.”)

Often, the parties can address the 
authorities’ serious concerns only by of-
fering certain commitments. One typical 
commitment is the obligation to divest 
certain companies, parts of companies 
or business units of the target company 
and/or the purchaser. The purchaser 
usually has an interest in committing 
as little as possible in advance and will 
therefore negotiate in favor of a “buyer-
friendly” clause. A buyer-friendly clause is, 
for example, an obligation that requires 
the purchaser to use “reasonable efforts” 
or “commercially reasonable efforts” to 
come to an agreement with the authori-
ties. The seller, who generally wants the 
purchaser to offer concessions that are as 
far-reaching as possible, will look at limit-
ing the purchaser’s room for maneuver. 
In the most extreme cases, the purchaser 
will be required to offer everything neces-
sary to obtain the authorities’ approval –  
including the purchaser’s own “crown 
jewels,” that is to say, its particularly 
successful business areas or subsidiaries 
(a “hell or high water” provision). –>
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If an authority ultimately decides to 
prohibit the transaction, the parties 
cannot implement the transaction. The 
parties can agree to simply rescind the 
purchase agreement and can agree that 
each party bears the resulting economic 
and financial consequences. However, 
the parties may also decide to shift the 
risk of a prohibition to either of the 
parties (in practice often the purchaser) 
and agree on a “break fee” or lump sum 
 compensation.

Non compete

Once the parties have implemented the 
transaction, the purchaser wants to make 
sure the seller does not use its know-how 
and customer relationships to compete 
with the target business. Purchase agree-
ments, therefore, usually provide for 
non-compete obligations, preventing the 
seller from competing with the target. 
Since antitrust law recognizes that the 
purchaser has a legitimate interest in pro-
tecting the value of the target business, 
non-compete obligations are generally 
admissible. However, the duration should 
not exceed three years, and the obligation 
must be limited to the market(s) where 
the target is active. If the target sells cars 
in Germany, the non compete obligation 
may prevent the seller from selling cars in 
Germany for a period of three years. The 

clause may not prevent the seller from 
selling bicycles in France.

From an antitrust perspective, a non-com-
pete obligation imposed by the seller on 
the purchaser (preventing the purchaser 
from competing with the seller) usually 
lacks the required legitimate interest. 
Non-compete obligations restricting the 
purchaser are thus inadmissible, barring 
exceptional circumstances.

Ordinary course of business

In practice, the signing and closing of a 
purchase agreement rarely take place 
at the same time. Often, the closing is 
subject to approval by the competent 
antitrust authorities. Depending on the 
length of the merger control proceedings, 
the parties can end up implementing the 
purchase agreement days, weeks or even 
months after they signed the agreement. 
The purchaser has an obvious interest 
in making sure that the target actually 
purchased when closing corresponds 
to the target the purchaser expected to 
purchase at signing. However, until the 
parties have obtained all the relevant 
merger control approvals, the purchaser’s 
options to monitor or influence the 
target’s conduct are very limited. Under 
the standstill obligation, the purchaser 
and the target must be considered and 

treated as separate companies. The pur-
chaser is not entitled to actively intervene 
in the target’s management or daily 
business. In addition, the purchaser and 
the target may not exchange sensitive 
information. This effectively prevents 
the purchaser from requesting access to 
up-to-date data regarding, for example, 
the prices charged by the target or the 
target’s individual customers.

The parties to a purchase agreement 
therefore often agree on “ordinary 
course of business” clauses. Under 
these clauses, the seller is required to 
continue the target’s business opera-
tions within the scope of the established 
course of business. As different parties 
do not necessarily share the same view 
of what “established course of business” 
means in practice, they may seek further 
clarification. For example, in the agree-
ment, the parties can explicitly specify 
certain measures that fall outside of 
the established course of business. It is 
questionable whether the parties can 
provide that the seller and/or the target 
may implement certain measures only 
with the purchaser’s consent. Recent case 
law indicates that at least some antitrust 
authorities take a critical view of this.

Summary

Most purchase agreements provide for 
standard antitrust clauses. In terms of 
the details, however, clauses differ in both 
form and substance. Each party enter-
ing into a purchase agreement must 
therefore be aware of the clause-specific 
consequences and risks. Only with  
this awareness will it be possible to 
negotiate standard antitrust clauses in 
a manner that is in line with the party’s 
interests.  <–
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An important step toward endorsing litigation
Do international commercial courts represent renewed competition for arbitration?
By Dr. Dorothee Ruckteschler and Tanja Stooß

Somewhere in the confines of a 
conference room, Party A and Party 
B sit together in the final stages 

of negotiating their sales contract when 
the question of dispute resolution arises:

Lawyer A:  What about dispute resolution?

Lawyer B: Let’s do ICC

Lawyer A:  Which one do you have in mind?

Lawyer B: Looks puzzled … 

Indeed, there was once a time where 
there was little room for doubt that a 
reference to ICC in this context implied 
arbitration under the Arbitration Rules of 
the International Chamber of Commerce. 
Recently, however, the acronym ICC has 
also been used to refer to specialized 
English-speaking state courts for inter-
national commercial disputes, termed 
International Commercial Courts.

ICCs are not an entirely new phenomenon. 
For example, the Singapore International 
Commercial Court was launched –>

Thus, while the establishment of ICCs is unquestionably an important step toward endorsing litigation for internationally active companies 
in particular, arbitration still has its own benefits and will remain an attractive option for the foreseeable future. 
© bizoo_n/iStock/Getty Images Plus
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in January 2015. Recently, however, the 
number of ICCs has increased signifi-
cantly — most notably in continental Eu-
rope. In January 2018, both the Frankfurt 
Regional Court (Landgericht, please see: 
https://www.deutscheranwaltspiegel.
de/wp-content/uploads/2018/02/6_LG_
FFM_DAS_4_2018.pdf and: https:   //www.
deutscheranwaltspiegel.de/wp-content/
uploads/2018/01/5_Wolf_DAS_2_2018.
pdf) and the Paris Commercial Court 
(Tribunal de Commerce) introduced spe-
cialized chambers for international com-
mercial disputes. In January 2019, the 
Netherlands Commercial Court (NCC) was 
inaugurated in Amsterdam. In Belgium, a 
bill is pending to establish the Brussels In-
ternational Business Court by 2020.

However, it is not only the ICC acronym 
that is advancing in the field of arbitra-
tion. ICCs are currently receiving a great 
deal of attention in the arbitration 
community and are a frequent topic of 
conferences and panel discussions. At the 
Paris Arbitration Week in April 2019, there 
were two events dealing with ICCs. At one 
of them, one the authors of this article, 
Dr. Dorothee Ruckteschler, discussed with 
Judge Wiest of the International Chamber 
of the Paris Commercial Court whether 
ICCs represent renewed competition for 
arbitration. This question will also be 
discussed at the end of this article. First, 

however, some of the characteristics 
of ICCs will be explored, with a focus 
on those in Germany, France and the 
 Netherlands.

Legislative background

The Netherlands Commercial Court is 
the result of a law approved by the Dutch 
parliament that provides for its establish-
ment as a specialized English-speaking 
court in Amsterdam. By contrast, the 
International Chambers in Frankfurt and 
Paris were established by the initiative of 
local actors and the courts themselves, 
but were not supported by any legislative 
reform. The new International Chamber 
in Paris is, in fact, the third division of the 
Paris Commercial Court. The International 
Chamber in Frankfurt is one of several 
chambers of the Frankfurt Regional Court 
for commercial matters. Due to the lack 
of specific legislation, it follows that the 
International Chambers in Frankfurt 
and Paris are subject to the same legal 
framework as “regular” chambers and can 
adapt their procedures only insofar as the 
German and French laws on civil proce-
dure generally allow. 

Limited use of English before the Interna-
tional Chambers in Paris and Frankfurt

Currently, the laws in Germany and 
France do not allow court proceedings to 
be conducted entirely in English. There-
fore, the use of the English language in 
proceedings before the International 
Chambers in Frankfurt and Paris is, in fact, 
quite limited.

German courts may waive the general 
requirement of submitting an official 
German translation of documentary 
evidence in foreign languages (§ 185 (2) of 
the Courts Constitution Act). In the oral 
hearing, provided that the court and all 
parties understand the foreign language, 
civil courts may allow parties and wit-
nesses to testify in a foreign language 
without using an interpreter (§ 142 [2] of 
the Code of Civil Procedure). While “nor-
mal” civil courts are not making frequent 
use of these options to waive the transla-
tion requirement, this will be the rule 
in proceedings before the International 
Chamber in Frankfurt.

Aside from these two exceptions, how-
ever, the proceedings must be conducted 
entirely in German. Consequently, all 
written submissions by the parties, as 
well as any decision or other communica-
tion of the court, must be in German. This 

also applies to the official protocol of the 
hearing. Thus, even in cases where a wit-
ness testifies in English, the judge must 
record the testimony in German for the 
official protocol.

In essence, the same applies for the Inter-
national Chamber of the Paris Commer-
cial Court. The protocole relatif à la pro-
cédure devant la chambre internationale 
du tribunal de commerce de Paris explains 
how the International Chamber of the 
Paris Commercial Court will interpret and 
apply the provisions of the French Code of 
Civil Procedure. According to this protocol, 
the International Chamber will accept 
evidence in English without the need for 
a translation. This also includes written 
witness statements (oral witness testi-
mony is very uncommon in proceedings 
before French Commercial Courts). All 
submissions by the parties, as well as any 
decision of the court, must be in French. 
However, the parties will receive an of-
ficial English translation of the  judgment. 

–>
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English proceedings before the NCC

The Netherlands Commercial Court is 
not bound by such restrictions, and it 
conducts proceedings entirely in English. 
In addition, evidence may be submitted in 
Dutch, English, French or German.

Professional judges and merchants as lay 
judges

As with all commercial courts in France, 
the International Chamber of the Paris 
Commercial Court is staffed solely by 
merchants as lay judges who serve on 
an honorary basis and receive judicial 
training. As Judge Wiest explained, many 
lay judges serving at the International 
Chamber of the Paris Commercial Court 
have worked in internationally engaged 
companies for many years and therefore 
have a considerable practical understand-
ing of diverse legal implications.

In Germany, the chambers for commer-
cial matters, including the International 
Chamber of the Frankfurt Regional Court, 
have a panel composed of two lay judges 
and a presiding professional judge. With 
the consent of the parties, the profes-
sional judge may decide the case without 
the lay judges, which in practice is often 
the case. 

The Netherlands Commercial Court is 
staffed by professional judges of the 
Dutch judiciary. 

Renewed competition for arbitration?

The question remains whether ICCs can 
offer a more attractive forum for the 
resolution of international commercial 
disputes than arbitration. The most 
promising European ICC in this regard is 
currently the Netherlands Commercial 
Court, as it offers a modern court infra-
structure and conducts proceedings in 
English. Law reforms allowing proceed-
ings to be conducted entirely in English 
would certainly make the International 
Chambers in Frankfurt and Paris more 
attractive.

However, in many situations, other is-
sues are more important to parties than 
language. One of these is confidentiality, 
which public court proceedings cannot 
provide to the same degree as arbitration. 
Another is enforceability. A successful 
lawsuit is worthless if the judgment can-
not be enforced in the opponent’s home 
country. European court judgments can 
be enforced quite easily within the EU. 
In third countries, however, often this is 
not guaranteed. The Hague Convention 
on Choice of Court Agreements, whose 
contracting states undertake to mutu-

ally recognize and enforce judgments, 
currently only applies to the EU member 
states’ relations with Mexico, Singapore 
and Montenegro. By contrast, the New 
York Convention on the Recognition and 
Enforcement of Arbitral Awards has 159 
contracting states.

Thus, while the establishment of ICCs 
is unquestionably an important step 
toward endorsing litigation for interna-
tionally active companies in particular, 
arbitration still has its own benefits and 
will remain an attractive option for the 
foreseeable future.  <–
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