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Business Law Magazine:  
A growing network

Dear Reader,

Once again we have expanded our Advisory Board: 
Dr. Stefan Fandel, Head of Group Legal Services 
(Merck), Timo Spitzer, LL.M., Head of Legal Global 
Corporate Banking DACH (Banco Santander) and 
Matthias Schwarz, Executive Director (Talanx 
Reinsurance), have joined our growing network. 
Welcome to the club.

Beginning with this issue of the Business Law 
Magazine, we are starting a new column: “Inhouse 
Top 5”. Leading company lawyers share the most 
relevant topics they deal with in their daily practice. 
Our advisory board members Martina Seidl and 
Christiane Dahlbender kick off the column in this 
issue.

We also take a look at Brazil. Dr. Claudia Bärmann 
Bernard, Head of Legal Department at the German 
Chamber of Industry and Commerce in Sao Paulo, 
gives an overview on the status quo of and the 
options for the Brazilian economy.

Yours sincerely,

Thomas Wegerich

Professor Dr.  
Thomas Wegerich, 
Editor,  
Business Law Magazine

wegerich@businesslaw-magazine.com
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In a nutshell:Everything leading corporate lawyers need to have in mind
From practice for practice: Fujitsu and Mars
By Christiane Dahlbender and Martina Seidl 

In our new Inhouse Top 5 section in the Busi-
ness Law Magazine, we will be presenting all 
the important and practice-oriented topics that 

are high on the agenda of leading corporate lawyers 
in Germany. Since 2014, the core statement of this 
magazine has been: “From lawyers for companies”. 
In implementing this journalistic claim, it is helpful 
for all parties involved if external consultants actu-
ally know which questions move the client in-house.

With the Inhouse Top 5, we would like to contribute 
further to improving transparency in the German legal 
market in the future, on both the demand and supply si-
de, with companies, law firms, auditing firms as well as 
service providers.

Inhouse Top 5 supplements the practice-oriented re-
porting introduced in the Business Law Magazine four 
years ago. And because time is a factor (and of course 
time is money), we have tried to make our reporting as 
succinct as possible. 

The new Inhouse Top 5 column is launched in this is-
sue by our advisory board members Martina Seidl and 
Christiane Dahlbender.

1.	Support for the new Digital Business Services busi-
ness unit, which now bundles the solutions offered in 
the digital business areas Cloud, IT Security, Internet 
of Things and Artificial Intelligence

2.	“Doing more with the same” – adjusting work organi-
zation to new areas of responsibility while maintain-
ing the same number of employees

3.	Digital leadership – the introduction of a hot desk 
concept, flexible and mobile workplaces, tool-
supported teamwork without personal presence, 
digitalization of work processes, agile forms of work, 
etc. with consistent understanding, team spirit and 
employee loyalty through networking, openness and 
participation

4.	Differentiation of risk management with regard to 
the requirements of traditional and new business 
areas

5.	Targeted future-oriented training measures.

1.	Build a best-in-class compliance program that fits 
the needs of a global environment

2.	Digitalization as a new challenge in antitrust law
3.	Create a COE Competition Law that brings together 

team members with different cultural and legal 
backgrounds

4.	Support an environment that promotes fair and mu-
tual trading practices

5.	Inclusive leadership – the new way forward?

Martina Seidl,  
General Counsel, Vice President Legal &  
Commercial, Fujitsu, Munich

martina.seidl@ts.fujitsu.com 
ts.fujitsu.com

Christiane Dahlbender,  
AGC Compliance EMEA & Global Sales,  
Mars Inc., Verden

Christiane.dahlbender@effem.com 

www.effem.com
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When the tide is rising, secure your claims
Business with Russia under sanctions
By Dr. Thomas Heidemann and Artur Baron

W ith the enactment of the 
Countering America‘s Ad-
versaries Through Sanctions 

Act (CAATSA) in August 2017, the US and 
the EU seem to have finally abandoned 
the idea of coordinating their economic 
sanctions against Russia. While the first 
measures in 2014 were comparable, the 
similarities are harder to identify today. 
The already exterritorial US sanctions 
regime has been extended once again 
in its personal and material scope. Now, 
non-US persons also face consequences 
if they facilitate significant transac-
tions with Russian Specially Designated 
Nationals (SDNs). Accordingly, the recent 
list of key players in the Russian economy 
(such as Mr. Deripaska), who have sig-
nificant business relations with western 
companies, caused panic and tension 
on the Russian market. Many European 
companies with Russian business are 
worried about the situation. Accord-
ing to a recent survey conducted by the 
German-Russian Foreign Chamber of 
Commerce (AHK) among companies 
with Russian business, 60 per cent of 
them are strongly or moderately af-

It might be worth analyzing whether business could be directly affected by either western sanctions or Russian countersanctions in the 
future.
© AlexLMX/iStock/Thinkstock/Getty Images
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fected by the recent US sanctions. The 
respondents estimate the short-term 
loss to be between 271 and 377 million 
euros. 79 per cent of the respondents 
wish the German government to publicly 
criticize the new sanctions and ensure 
that German companies and company 
representatives are not held responsible 
by the US for their business with Russia 
(see AHK press release of Apr. 26, 2018). 

So, what is important when doing 
business in Russia under sanctions?

Compliance

It is becoming increasingly difficult to 
keep an overview of and comply with 
the very dynamic sanctions regime. On 
the one hand, it is challenging to obtain 
sufficient information about the business 
partner and its owners. In the case of a 
Russian joint stock company, for example, 
it is not possible to clearly identify the 
actual stockholders at a certain point 
in time. Furthermore, the ownership 
structure often leads to nontransparent 
offshore entities. While in the UK, a politi-
cal debate opened up about transparency 
in Britain‘s Overseas Territories, where a 
lot of Russian capital is suspected, the 
Russian lawmakers provide exceptions to 
certain disclosure requirements in order 
to protect Russian companies. In late 2017, 

the Russian banking law was amended, 
authorizing the Russian government to 
determine the cases in which financial 
institutions are exempted from certain 
disclosure requirements, such as the com-
position of top management. In addition, 
Russian companies other than financial 
institutions can also be exempted from 
disclosing information as to their man-
agement and shareholders in the Russian 
Unified State Register of Legal Entities 
(EGRUL). At present, the measures are 
aimed primarily at protecting the Russian 
defense sector, but the scope is likely 
to be extended in the future. Collecting 
information for proper sanctions due 
diligence therefore remains a challenge.

Apart from that, the sanction regula-
tions against Russia have become increa-
singly complicated, especially in the area 
of financial sanctions. The FAQs published 
by the United States’ Office of Foreign As-
sets Control (OFAC) offer initial guidance 
but not the answers in individual cases. 
In many respects, the answers leave room 
for interpretation. At the same time, keep-
ing an eye on US sanctions is becoming 
increasingly important for European com-
panies, which run the risk of being sanc-
tioned by the US for facilitating significant 
transactions with Russian SDNs (Section 
228 CAATSA). The interpretation of the 
term „significant transactions“ is crucial 

in this respect. The OFAC provides criteria 
that it takes into account when assessing 
this question, such as the size, number, 
frequency or nature of the transactions. In 
the end, the authority has wide discretion 
and decides on a case-by-case basis.

Furthermore, the numerous excep-
tions and grace period regulations in the 
form of General Licenses must be taken 
into account. General Licenses allow the 
settlement of existing obligations and 
the winding up of existing relations with 
 some SDNs by a certain deadline. As far as 
a General License applies, secondary sanc-
tions cannot be imposed.

In any case, one should not underesti-
mate the complexity of sanction regula-
tions and should seek professional advice 
in the US if important transactions are at 
stake. 

Keeping an eye on Russian  
countersanctions

In response to the recent expansion of 
US sanctions, Russia has announced 
countersanctions and the respective bill 
is currently under review in the State 
Duma. The measures in question are not 
only directed against the United States, 
but also against other states yet to be 
designated, and include the following:

 z  restrictions on the import of medici-
nal products as well as consumer and 
agricultural products originating from 
the US and other foreign states;

 z  restrictions on the import of other 
products to be determined by the Rus-
sian government;

 z  restricted access to public procure-
ment in Russia for technology and 
software originating from the US and 
other foreign states;

 z  restrictions on the provision of con-
sulting, audit and legal services in Rus-
sia by foreign entities or entities under 
the control (more than 25% ownership) 
of foreign entities;

 z  restrictions on the employment of 
foreign citizens in Russia.

Meanwhile, the spokesperson of the 
responsible State Duma committee an-
nounced that the bill may be amended to 
allow import and export restrictions on all 
kinds of products, not only those outlined 
above. Once the bill is passed, it will be 
up to the Russian president to decide on 
the specific measures and designate the 
 states that shall be sanctioned besides 
the US. The proposed measures can po-
tentially cause significant harm to foreign 
investors. The progress of Russia‘s coun-
tersanctions should therefore be closely 
monitored, as should US and EU sanctions.

–>
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Precautionary measures

Companies with business in Russia that 
are not directly affected by sanctions 
should consider taking precautionary 
measures. It might be worth analyzing 
whether business could be directly af-
fected by either western sanctions or Rus-
sian countersanctions in the future. With 
regard to US sanctions, there is reason 
to fear that further Russian companies 
with considerable business in Europe 
could be listed as SDNs. The “Kremlin list” 
could serve as a basis for further desig-
nations. Upon its release, many mocked 
the list of 210 senior Russian officials and 
oligarchs as the “Kremlin phonebook” but 
the recent round of US sanctions demon-
strated its significance. Legal precautions 
should therefore be seriously con-sidered 
when dealing with potential SDNs. 

Besides, the events of the last few 
weeks have shown once again that many 
Russian companies - directly or indirectly 
- affected by sanctions run into consider-
able liquidity problems within a short 
period of time. The sanctions then often 
serve as an excuse to suspend payments 
to their respective business partners. Alt-
hough such excuses have no relevance 
from a legal point of view (also under Rus-
sian law), quick action is required to secu-
re any claims.  <–

Dr. Thomas Heidemann,  
Rechtsanwalt, Partner, CMS 
Hasche Sigle, Düsseldorf/
Moscow

Thomas.heidemann@cms-hs.com 

www.cms.law  

Artur Baron, 
Rechtsanwalt, Associate, CMS 
Hasche Sigle, Düsseldorf

Artur.baron@cms-hs.com
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Back on track?
German Brazilian Business Outlook 2018
By Dr. Claudia Bärmann Bernard

Brazil is the world’s ninth largest 
economy and, with 207 mil-
lion inhabitants, traditionally 

an important destination for German 
investment. Over 1400 German compa-
nies have established their presence in 
the country and account for about 10% of 
Brazilian GDP. Furthermore, the Greater 
São Paulo area is the largest German 
industry location outside of Germany.

The German Brazilian Chamber of Com-
merce and Industry São Paulo conducted 
the 1st German Brazilian Business 
Outlook survey at the end of last year. We 
asked our members for their assessment 
of the political and economic situation 
as well as their business expectations in 
Brazil for 2018. Small and medium-sized 
companies as well as large multinational 
companies from different sectors, such as 

automotive, consumer goods, IT, logis-
tics, mechanical engineering, chemistry, 
services, electronics and infrastructure, 
participated in the survey. 

Economic and political situation in Brazil

Brazil is gradually emerging from its 
worst recession in over 100 years. After 
plunging 8.7% between 2014 and 2016, 
Brazil’s GDP increased by 1% in 2017 
and is expected to grow 2.75% again 
this year. Thanks to record harvests in 
the agricultural sector, one of the most 
important for the Brazilian economy, and 
the resumption of household consump-
tion, there was a slow recovery of the 
economy in 2017, which then accelerated 
in early 2018. A historically low inflation 
rate of 2.9% in 2017, falling interest rates 
and the onset of recovery in the labor 
market are important factors for elevated 
consumption. Corporate investment has 
been picking up since mid-2017, which 
seems extraordinary since newly revealed 
corruption cases caused political and 
economic turmoil throughout 2017.

As a result of low inflation, Brazil’s Central 
Bank has set the Brazilian interest rate, 
Selic, at a historic low of 6.5% – down 
from 13.75% in 2017. Private consumption 
and consumption intentions continue to 
rise and manufacturers of durable con-
sumer goods, such as home appliances 
and automobiles, are reporting increasing 
sales.

However, the economic upturn could 
be halted abruptly by further political 
developments. Presidential elections 
will be held in October that will set the 
course for Brazil for the coming years. The 
new president must continue the path 
of reform that was originally taken by 
the current incumbent, Michel Temer, but 
stopped in mid-2017. Following his presi-
dential takeover in August 2016 after the 
impeachment of then president Rousseff, 
Temer launched much-needed austerity 
measures, establishing a cap on public 
spending. He also concluded important 
reforms, including a more business-
friendly labor market. In June 2017, reform 
policies ended abruptly when allegations 
of corruption were made against 

The majority of companies view the Brazilian infrastructure as dissatisfactory.
© Kagenmi/iStock/Thinkstock/Getty Images –>
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him. Since then, there has been political 
standstill and the urgently needed pen-
sion reform will not be passed during the 
current legislative period.

Despite all its challenges, Brazil contin-
ues to be more than the eternal land of 
future opportunities. Regardless of its 
current weakness, its domestic industry 
is the most diversified in Latin America. 
In combination with the country’s vast 
resources and energy wealth, it has the 
potential to be a driver of economic 
development, which, in the medium term, 
will also strengthen Brazilian SMEs. The 
economic crisis has led to a reorienta-
tion in many sectors, and in some cases 
even essential restructuring. In order to 
recover its competitiveness internation-
ally, Brazil’s industry needs technology, 
innovation and quality. This in turn offers 
great business opportunities, especially 
for German machine and plant manufac-
turers. The German concept of Industry 
4.0 could also be very successful in terms 
of digitalization in Brazil. 

Goods “Made in Germany” continue to be 
in demand in the health, environmental, 
energy and transport sectors. Oil and gas, 
as well as mining, are two other industry 
areas with business opportunities for 
German companies in the medium to 
long term.

Brazil needs to expand its infrastructure, 
which likewise offers business oppor-
tunities for German companies in the 
infrastructure supply industry. The new 
PPI (public-private investment) partner-
ship program is set to overcome financial 
and structural obstacles in implement-
ing infrastructure projects. The program 
comprises a total of 34 concession and 
privatization projects in the transport, 
energy, public utilities and mining sectors, 
intended to stimulate the investment 
activity of companies. In addition, the 
privatization of several energy and utili-
ties companies is projected to improve 
competitiveness and flush money into 
empty state coffers.

Key points of the German Brazilian Busi-
ness Outlook survey

One third of our members expects the 
political situation in Brazil to improve in 
2018, while half expect the situation to 
remain unchanged.

German companies are more optimistic 
regarding economic development: 71% 
rate the economic prospects in Brazil as 
satisfactory for 2018.

Although only one third considers the 
current situation in their own industry 
sector to be satisfactory, the outlook for 

industry sector development in 2018 is 
optimistic. Almost all companies expect 
the situation to be better or remain con-
sistent compared to last year. The opti-
mism for the coming year is also reflected 
in the answers regarding the expected 

specific growth rates for the industry 
sectors: 43% anticipate growth of over 3%.

More than half of the German companies 
surveyed expect sales to increase in 2018. 
35% of companies expect sales growth of 
3% to 5%, while 15% forecast an increase 
in sales of over 5%.

The export situation will remain un-
changed for more than 75% of the Ger-
man companies surveyed.

The worst of the crisis appears to be over. 
Only 10% of the companies plan for job 
cuts in 2018 and 85% of our members 
intends to maintain their investments at 
current levels, while 15% plan to increase 
them.

Overall, one third of headquarters in 
Germany predict that the participation of 
their Brazilian subsidiaries in global rev-
enue will increase within the next 5 years. 

Suggestions for a more competitive eco-
nomic environment in Brazil

German companies would welcome a 
rapid and successful completion of the 
negotiations for a free trade agreement 
between the EU and Mercosur. 89% of 
the companies surveyed predict that their 
own business situation would improve 
with the provisions of the agreement. 

The absence of a double taxation agree-
ment between Germany and Brazil is felt 
by German companies and considered 
a significant barrier to business. The re-
sumption of negotiations is important to 
improve economic bilateral relations.

German companies were also asked 
about local business conditions, which 
are an important factor for investment 
decisions. –>

>>
German companies are more 
optimistic regarding economic 
development: 71% rate the 
economic prospects in Brazil 
as satisfactory for  2018.

<<
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Almost all companies consider the 
complexity of the Brazilian tax system 
to be one of the biggest challenges 
and a factor for making business more 
expensive and more complicated. A 
reform of the tax system, simplifying 
taxation and secondary requirements, 
is considered important for an ad-
vancement of investment in Brazil.

Furthermore, German companies still 
consider labor costs to be high. Mea- 
sures to combat crime and corruption 
are considered insufficient by nearly all 
companies. 

In addition, the majority of companies 
view the Brazilian infrastructure as 
dissatisfactory.

In summary, a large number of our 
members still considers the situation 
of their industry sector to be difficult. 
However, there is a positive outlook 
with regard to their own business situ-

ation, which they expect to improve in 
the coming year.

The German Brazilian Chamber of 
Commerce and Industry São Paulo

The chambers in São Paulo, Rio de 
Janeiro and Porto Alegre are part of 
the German Chambers of Commerce 
Worldwide Network AHK with 130 
chambers in 90 countries.

Our chamber in São Paulo has been 
advising and servicing German com-
panies for over 100 years. We have 
offices in Curitiba and Blumenau in the 
southern region of Brazil.  <–
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New plans for a European class action
Draft legislation from the European Commission and the German government for representative actions for 
the protection of collective interests
By Dr. Hanns Christoph Siebold and Dr. Mark C. Hilgard

Over the past few years, there 
have been developments like 
the Dieselgate scandal and 

other commercial activities and trends, 
which have called on authorities and leg-
islators to reconsider the continental laws 
on consumer protection and in particular 
the enforcement of consumer rights. One 
of the questions that arises is whether 
the European Union needs uniform col-
lective redress in order to facilitate the 
enforcement of consumer rights in cases 
of unfair or illegal commercial practices 
such as, for instance, class actions under 
US law. With its New Deal for Consumers 
of April 11, 2018, the European Commis-
sion has presented draft legislation by 
which it inter alia introduces representa-
tive actions for the protection of consum-
ers, but in a more moderate way than 
class actions under US law. The legislation 
will be a directive to be implemented in 
the national laws of EU member states. 
At the same time, the new German 
government has presented draft legisla-
tion establishing representative actions 
in the form of a model declaratory action 

in order to protect German consum-
ers who have suffered damage in cases 
like the Dieselgate scandal. The German 
act is supposed to come into force in 
November 2018 but it may have to be 
amended subsequently on the basis of 
the final provisions of the EU directive. 

What are the plans of the European 
legislator?

On April 11, 2018, the European Commis-
sion presented its proposal for a draft 
directive of the European Parliament 
and the Council on representative ac-
tions for the protection of the collective 
interests of consumers, and repealing 
Directive 2009/22/EC. The proposal is 
not an entirely new development. The 
Commission had already recommended 
to EU member states common principles 
for injunctive and compensatory col-
lective redress mechanisms in 2013. The 
current proposal will enable qualified 
entities, such as consumer associations 
and other qualified organizations, to seek 
collective remedy, that is compen- –>

The legislation will be a directive to be implemented in the national laws of EU member 
states.
© artJazz/iStock/Thinkstock/Getty Images
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sation, replacement or repair, on behalf 
of a group of consumers that has been 
harmed by illegal commercial practice. 
With regard to the reasons and objectives 
of the directive, the Commission in its 
proposal refers to the necessity for a har-
monized system of collective redress for 
consumers within the EU with currently 
differing national redress mechanisms 
for mass harm situations and better 
protection for consumers against unfair 
or even illegal commercial practices. 

As a first and important principle, 
redress actions will only be available to 
certain qualified plaintiffs and not indi-
viduals. The criteria for the plaintiff orga-
nizations’ standing will be a proper con-
stitution under the national law of the 
member state, their legitimate interest in  
compliance with EU law as well as their 
nonprofit status. In addition, entities must 
be transparent about their source of fun-
ding to ensure that there is no conflict of 
interest or misuse of representative ac-
tions, e.g., actions being funded by com-
petitors. 

Under the directive, plaintiffs will be 
able to seek both injunctive relief stop-
ping the defendant’s violation of EU law 
as well as redress aimed at eliminating 
the continuing effect of the violation. This 
means that the court could grant recovery 

and damages on behalf of classes of con-
sumers. 

No US-style class actions under the  
directive

However, the Commission at the same 
time emphasizes in its proposal that the 
model will have strong safeguards in 
order to avoid any kind of misuse and will 
be distinct from US-style class actions. To 
this end, representative actions will not 
be available to law firms or individuals, 
but only to nonprofit organizations that 
fulfill the aforementioned strict eligibil-
ity criteria. The new law will furthermore 
not establish any kind of punitive or 
extensive damages for the benefit of the 
plaintiffs or ultimately the consumers.

When and how will the directive  
come into force?

The Commission’s proposal must first be 
approved by the European Parliament 
and the Council of the European Union in 
order to come into effect. As an EU direc-
tive, the legislation will not be applicable 
directly in the member states but will 
have to be implemented in national laws. 

Existing mass action mechanisms  
under German law

As regards the situation in Germany, 
German procedural law already provides 
for special forms of collective redress. 
As such, the German Unfair Terms and 
Conditions Act (Gesetz über Unterlas-
sungsklagen bei Verbraucherrechts- und 
anderen Verstößen, UKlaG) enables 
consumer associations to bring actions 
against companies for inadmissible 
general terms and conditions or practices 
violating consumer rights. In addition, 
investors who have incurred damage as 
a result of false, misleading or omitted 
public capital markets information may 
bring an application with the competent 
court for the establishment of model 
case proceedings in order to clarify legal 
questions or establish the existence or 
nonexistence of conditions justifying or 
ruling out the claim under the German 
Capital Investors’ Model Proceedings Act 
(Kapitalanleger-Musterverfahrensgesetz, 
KapMuG). If at least ten such applications 
are filed in similar cases within a six-
month period, the Higher Regional Court 
will open model case proceedings in 
which it will select one of the claimants 
as the model case claimant. The court 
will choose the case that best represents 
the mass claims and best illustrates the 
factual and legal questions and issues. 
This model case is then publicly an-
nounced in the Complaint Registry. Upon 
said public announcement of the model 

case in the Complaint Registry, all other 
cases pending are suspended ex officio 
until the final decision on the model 
case has been rendered. The decision of 
the Higher Regional Court on the legal 
questions at issue will then become 
binding for the courts of first instance 
that are trying the individual cases. These 
model proceedings are limited to a nar-
row application scope and not suitable 
for providing collective redress in most 
cases. In addition, the cases brought 
under the act in practice have proven to 
be slow and ineffective, such as in the 
Deutsche Telekom case in which 17,000 
small investors individually filed claims 
against Deutsche Telekom AG argu-
ing that the defendant had concealed 
significant risks in its prospectus.

Plans of the German government for a 
more general model declaratory action

Other than the claims of investors under 
the KapMuG, the German Code of Civil 
Procedure (ZPO) traditionally does not 
provide for class or group mass actions. 
However, this will change in the near 
future. By the time the aforementioned 
European directive has come into force, 
German law will probably already provide 
for representative actions for consumers. 
Also, in April of this year, the new Ger-
man government presented draft –>
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legislation for the establishment of a 
model declaratory action (Musterfest-
stellungsklage) to protect consumers 
from detrimental business practices.

As such, the new law will be imple-
menting the possibility of collective re-
dress in paragraphs 606 to 615 ZPO and 
enable consumers to assert the require-
ments for a claim to be fulfilled. However, 
similar to the EU directive, the legislation 
will not grant the consumers a direct right 
to sue, but allow certain qualified institu-
tions, that is, registered consumer or trade 
associations, to bring an application for a 
model declaratory action. The declaratory 
action will only be admissible in cases in 
which the claimant can establish a certain 
number of claims depending on the fin-
dings in the declaratory proceedings. The 
current draft legislation has not yet deter-
mined whether the threshold will be 10, 50 
or 100 consumers to assert claims. In that 
case, the court will decide whether or not 
the claim exists in general. The consumers 
affected by the findings will be able to opt 
in by registering their claims in a public 
register. The court’s declaratory ruling will 
then be binding on the registered claims 
unless the consumers make use of their 
right to withdraw. If the court confirms 
the liability of the defendant company, as 
a next step the consumers concerned will 
have to bring individual damage claims 

or seek a settlement. However, the courts 
trying the individual claims will be bound 
by the first court’s declaratory findings 
and will not be able to rule again on the 
question of liability. As a consequence, the 
German approach will likewise not be in 
support of US-style class actions and will 
considerably differ from such. 

The new law is supposed to come into 
force on November 1, 2018. However, de-
pending on the final provisions of the di-
rective, it may have to be amended or ad-
justed to the standards provided therein 
given that it differs in the remedies that 
can be sought under the current German 
draft. 

Conclusion and outlook

The European approach may facilitate 
to a certain degree the initiation and 
bringing of collective actions against 
companies. Armineh Gharibian, litiga-
tor in the Frankfurt am Main office of 
Mayer Brown LLP, nevertheless holds that 
“defendants will not have to fear class 
action in its traditional and common-law 
sense establishing discovery proceedings, 
punitive damages or similar principles 
unknown to European (European Union 
law).” Gharibian stresses, however, that 
“the business community should be 
aware that the new collective redress 
regime may lead to consumer associa-

tions increasingly observing business 
practices and bringing respective actions 
where consumer rights are at risk.”

The plans of the European Commis-
sion as well as the German legislator will 
certainly be welcomed by claimant attor-
neys who currently have to solicit consu-
mers and investors and bring individual 
claims against companies that have alle-
gedly breached consumer rights. Howe-
ver, the question will be whether the en-
visaged collective redress regime will be 
suitable and practicable for the different 
types of lawsuits and breaches. While it 
may constitute an appropriate regime for 
typical consumer-harm scenarios with es-
tablished facts of liability, it may not apply 
so much to cases that require an individu-

al, case-by-case assessment. In addition, 
and in particular with regard to the plans 
of the European legislator, there are many 
uncertainties and questions, such as the 
burden of proof and other procedural as-
pects, which are not being addressed in 
the draft directive and may be left to the 
member states to resolve. In any case, it 
will be important and interesting to ob-
serve the implementation of a collective 
redress regime in times of increasing re-
gulation, such as the new General Data 
Protection Regulation and other develop-
ments imposing more and more duties on 
companies.  <–
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Can managers be held liable for antitrust fines?  
A legal dispute currently pending in Dortmund illustrates the risks
By Daniel von Brevern, LL.M

It is today well known that antitrust 
violations can be costly for busi-
nesses. Antitrust authorities like the 

European Commission or the German 
Federal Cartel Office (Bundeskartellamt) 
regularly impose two- or three-digit-
million fines on companies for their 
alleged involvement in illegal cartels or 
other antitrust infringements. What is 
far less well known is that the manag-
ers in charge of the companies being 
fined can be held personally liable for 
these fines. An impressive example of 
this kind of manager liability is a le-
gal dispute currently pending before a 
district court in Dortmund/Germany.   

Background

In 2012 and 2013, the Bundeskartellamt 
imposed fines totaling 191 million euros 
on an industrial company for its al-
leged participation in a cartel involving 
rail parts. The company subsequently 
requested payment of € 300 million (the 
amount of the fine plus damages) from 
a former key manager, claiming that the 
manager violated managerial duties. The 

manager denied having participated in 
the cartel and refused to pay. The com-
pany took the claim to the Essen Labor 
Court. The Essen Labor Court, as well as 
on appeal the Düsseldorf Regional Labor 
Court and on further appeal the Federal 
Court of Labor, spent five years discuss-
ing whether the labor courts actually 
had jurisdiction to decide on the claim. 
Ultimately, the Federal Court of Labor 
decided that the claim needed to be 
decided by a civil court. The dispute has 
therefore been referred to the Dortmund 
District Court, where it is now pending. 

Passing on fines from the company  
to the manager

Regardless of the unfortunate and ongo-
ing odyssey through the various courts, 
the case raises an important question: 
Can companies that have been fined by 
an antitrust authority for their involve-
ment in antitrust law infringements 
reclaim the fine from the responsible 
manager(s)? Under German corporate 
law, the supervisory board of a stock 
corporation has a legal obligation –>

The only way of avoiding antitrust liability is to regularly train managers and other key 
employees.
© Bojan Nikolic/iStock/Thinkstock/Getty Images
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to pursue enforceable claims for dam-
ages against members of the manage-
ment board. It therefore does not come 
as a surprise that stock corporations, 
but also other companies, are carefully 
considering whether they can recover 
fines for antitrust infringements from 
the (allegedly) responsible managers. 

Whether such recourse is actually 
possible has not yet been decided and is 
controversial. The Düsseldorf Regional La-
bor Court argued that companies are not 
entitled to pass on the damages resulting 
from an antitrust fine to their managers. 
The court argued that this would not be 
compatible with the differentiated antit-
rust sanction system currently in place. It 
also questioned the impact it might have 
in terms of prevention if companies were 
ultimately able to avoid financial sanc-
tions for antitrust violations. Others, how-
ever, argue that an antitrust fine is no dif-
ferent from any other damage and should 
be treated no differently. Otherwise, the 
shareholders of the company would ul-
timately bear the burden of conduct for 
which the managers were responsible. 

It will now be up to the Dortmund 
District Court and the subsequent appeal 
courts to clarify the issue. The outcome is 
open but the Düsseldorf Regional Labor 
Court’s reference to the differentiated an-
titrust sanction system is likely to be met 

with sympathy by the civil courts. The fi-
nes imposed by the Bundeskartellamt are 
’tailored’ to the respective companies and 
are based on the sales affected by the an-
titrust infringement. In addition, there is 
an upper limit (up to 10% of the group-

wide total turnover) which the Bundes-
kartellamt has to take into account when 
determining and imposing the fine. The 
civil courts may have difficulties accepting 
that a manager is held responsible for a 
fine that was determined without taking 
into account his or her personal circum-
stances. Moreover, while the 10% upper 
limit applies to companies, there is no si-
milar upper limit for managers. 

Damages, personal fines and criminal 
sanctions

In addition to the potential passing on of 
fines, managers can also be held directly 
responsible for antitrust violations. The 
nature and extent of personal liability 
depends largely on where the antitrust 
violation is committed, and which au-
thority or court prosecutes the violation. 

 z  Antitrust violations can result in 
damages to customers, suppliers or 
other business partners of the com-
panies involved in the infringement. It 
is today well established that injured 
parties can claim compensation for the 
damage suffered. While the focus is 
on damage claims against companies, 
damage claims against individuals are 
conceivable. 

 z  In most countries, antitrust authori-
ties and courts can impose fines only 
on the companies involved in the  
antitrust infringement, not on the em-
ployees involved. But in Germany the 
situation is different. The Bundeskar-
tellamt is entitled to impose fines of 
up to € 1 million on the responsible 
managers. In practice, the Bundeskar-
tellamt often makes use of this and 
imposes fines on both companies and 
individuals. 

 z  In a number of countries, antitrust 
violations are considered criminal of-
fenses punishable by prison sentences. 
This applies, for example, in the US, 
Canada, Australia and Japan. In Europe, 
prison sentences are possible in, for 
example, Denmark, France and the 
United Kingdom. Prison sentences for 
antitrust violations are by no means a 
theoretical risk. In the 1990s, a Swiss 
manager of a pharmaceutical compa-
ny based in Switzerland was extradited 
to the US and served a prison sentence 
of several months. More recently, an 
Italian manager tried to prevent his ex-
tradition from Germany to the United 
States by using all available instances, 
including the Federal Constitutional 
Court. He ultimately failed and was 
extradited. 

Conclusion

So far, there has been no final decision 
by German courts as to whether compa-
nies that have been fined for antitrust 
violations can recover these fines from 
the responsible managers. The uncer-
tainty will remain until the courts have 
settled the issue. However, the risk that 
a manager is held liable for an antitrust 
violation and is individually fined or, in a 
worst-case scenario, sentenced to prison, 
exists in any event. Ultimately, the –>

>>
In addition to the potential 
passing on of fines, managers 
can also be held directly 
responsible for antitrust 
violations.

<<
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only way of avoiding antitrust liability 
is to regularly train managers and 
other key employees. It is crucial that 
they develop an understanding of 
conduct that may be critical from an 
antitrust law point of view and learn 
to distinguish conduct that raises no 
issues from conduct that requires care-
ful review. If such antitrust compliance 
training is properly implemented, both 
managers and the companies they 
are working for will be able to avoid 
liability for antitrust infringements. <–

www.mwe.com/de-de 

Daniel von Brevern,  
LL.M. (Michigan), Rechtsanwalt, 
Partner, McDermott Will & 
Emery Rechtsanwälte Steuer-
berater LLP, Düsseldorf
dbrevern@mwe.com
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