
Made in Germany

www.businesslaw-magazine.com No. 1 – February 28, 2019

In this issue 
In-house Top 5  –  EU Law and UK limited liability companies  –  GDPR  –  HR and cartel law  –   

Financial markets  –  Corporate finance and the digital economy  –  US civil procedure and German civil procedure



–>

24_ Advisory board
26_ Strategic partners
27_ Cooperation partners

28_ Imprint

Business Law Magazine:  
Hard Brexit — only four more  
weeks to go?

Dear Reader,

Finally (and very close to the deadline), political 
sanity might help to prevent the worst case of a hard 
Brexit. If not, our author Dr. Gerd Leutner predicts 
difficult times to come for British LLPs in Germany. At 
least there’s some hope for the up to 10,000 limited 
liability companies concerned.

HR professionals don’t have to be experts in cartel 
law? Well, it very much depends on the field involved, 
as our author Daniel von Brevern knows. He points 
out that human resources work can’t always be 
carried in an area shielded from antitrust law.

Don’t miss our In-house Top 5 section. Peter N. Baehr, 
a member of our advisory board and general counsel 
for Europe and EMEA at PUMA SE, shares his strategic 
views and priorities with you. 

Enjoy reading!

Yours sincerely,

Thomas Wegerich

Professor Dr.  
Thomas Wegerich, 
Editor,  
Business Law Magazine

wegerich@businesslaw-magazine.com
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In a nutshell: Everything that leading corporate lawyers need to have in mind
From practice for practice: PUMA SE
By Peter N. Baehr, LL.M. (AUS)

In the Business Law Magazine’s new In-house   
Top 5  section, we will be presenting all the impor-
tant and practice-oriented topics that are high on 

the agendas of leading corporate lawyers in Germany. 
Since 2014, the core statement of this magazine has 
been: “From lawyers for companies.” Guided by this 
profession of journalistic intent, we realize it is help-
ful for all parties involved if external consultants truly 
know what kinds of questions move the client in-house. 
With the In-house Top 5, we would like to contribute 
further to improving transparency in the German legal 
market on both the demand and supply side, together 
with companies, law firms, auditing firms and service 
providers. Our In-house Top 5 supplements the practice-
oriented reporting introduced in the Business Law 
Magazine five years ago. And because time is a factor 
– and of course, time is money – we have tried to make 
our reporting as succinct as possible. The In-house Top 
5 column was launched by our advisory board members 
Martina Seidl (general counsel at Fujitsu) and Christiane 
Dahlbender (assistant general counsel for compliance, 
EMEA & Global Sales at Mars Incorporated): https://
www.businesslaw-magazine.com/wp-content/uploads/
sites/4/2018/06/BusinessLawMagazine-2-2018.pdf.

In this issue, Peter N. Baehr, LL.M. (AUS), general counsel  
for Europe and EMEA, PUMA SE, shares his insights with 
us. 

1.	We need to be close to the business. It is only with 
a solid understanding of the global value chain, 
the structure of the group and the roles of differ-
ent departments that we will be able to provide the 
necessary support.

2.	Our attorneys should act as strategic advisers to 
management.

3.	We need to be flexible and able to adjust the struc-
ture and organization to reflect changes in the busi-
ness environment.

4.	We are using digital tools to improve our work, and 
we understand digitalization as a perpetually on-
going process.

5.	Being prepared for change is only possible if we culti-
vate our network’s awareness of new trends and new 
approaches in our industry.

Peter N. Baehr, LL.M. (AUS) 
General Counsel for Europe  
and EMEA, Herzogenaurach PUMA SE

peter.baehr@puma.com 
www.puma.com

© c12/iStock/Thinkstock/Getty Images
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The clock is ticking
Hard times for UK limited liability companies after a hard Brexit?
By Dr. Gerd Leutner

After a British parliamentary 
vote rejected the withdraw-
al agree-    ment from the 

EU, chances are high that Britain will be 
forced to leave the EU on March 19, 2019, 
with no orderly legal framework in place. 
In anticipation of a possible hard Brexit, 
German lawmakers recently passed 
legislation to prepare for the fallout. The 
Fourth Act to Amend the Transforma-
tion Act offers UK limited companies 
the possibility to remain in operation in 
Germany under a limited liability or-
ganizational form by transforming into 
German entities. Up to 10,000 British 
private limited share companies cur-
rently headquartered in Germany now 
have a chance to convert themselves 
into German commercial partnerships. 
But despite German efforts to protect 
these firms, many administrative chal-
lenges still exist on the British side. 

The German parliament has prepared a 
corporate environment intended to help 
UK limited companies stay in Germany 
in the event of a hard Brexit — in other 
words, in case the UK leaves the EU with-

out any negotiated legal framework in 
place to ease the pain of a disruptive exit. 
This scenario is becoming more and more 
likely: A unregulated Brexit may occur on 
the official deadline of March 29, 2019. 
Furthermore, a no-deal would mean no 
transition phase for Britain’s departure 
from the EU, and the hardest of hard 
Brexits would take place.

For the up to 10,000 limited companies 
currently in Germany: options after a 
potential hard Brexit

What does this mean for British com-
panies with headquarters in Germany, 
particularly UK private companies limited 
by shares with administrative headquar-
ters in Germany — of which an estimated 
8,000 to 10,000 exist? They are a rem-
nant of the limited boom prior to the 
introduction of the Unternehmergesell-
schaft (or UG - limited liability company).

These companies will lose their free-
dom of establishment under EU law on 
March 30, 2019. In Germany, this does not 
mean they will be expelled or dissolved. 

Rather, they will no longer be classified 
and recognized as foreign limited liability 
companies but will instead be considered 
German companies of the most basic 
form: a “partnership under civil law” (Ge-
sellschaft bürgerlichen Rechts) or, if they 
are commercial entities, an “open trade 
partnership” (offene Handelsgesellschaft). 
As a result, the shareholders of those 

companies will have their privilege of 
limited liability taken away. Traditionally, 
foreign limited liability companies are 
only recognized under this classification 
in Germany if they benefit from an inter-
national treaty or if a specific rule places 
them under the limited liability organiza-
tional form — such as the EU freedom of 
establishment principle. When this 

There are ways for UK limited companies headquartered in Germany to maintain a limited 
liability; but in a hard Brexit scenario, this will not be easy.
© melis82/iStock/Getty Images Plus
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freedom disappears, the companies in 
question will lose their corporate veil and 
shareholders will be exposed to unlimited 
liability.

With an eye to this possibility, the Ger-
man parliament passed the Fourth Act 
to Amend the Transformation Act on 
December 14, 2018, which attempts to 
prepare the German legal environment 
for a disorderly Brexit. As a result of this 
law, UK limited companies should be 
allowed to keep their limited liability 
privilege in Germany by converting into 
German entities.

German law now offers these British 
companies a chance to carry out cross-
border mergers into commercial partner-
ships (that is to say, into a GmbH & Co. 
KG). Until now, the corresponding rules 
(found in the EU mandated law §§ 122a et 
seq. of the Transformation Act or UmwG) 
have been limited to corporations. With 
this new law, German lawmakers have 
exempted small companies from the 
strict capital-raising requirements gener-
ally applied to corporations in the context 
of a cross-border merger. In certain cases, 
the elimination of merger reports and 
merger audits will also make the proce-
dure easier.

The window of opportunity remains, but 
keeping it open is a challenge 

Finally, Germany will grant a transitional 
period for merger proceedings involving 
a British company if the draft terms of 
the merger (Verschmelzungsvertrag) have 
been notarized before the UK leaves the 
EU, or else before the expiry of the transi-
tional period resulting from a withdrawal 
agreement (a soft Brexit). As the second 
case is becoming more and more unlikely, 
it is clear that time is of the essence if 
Germany-based UK limited companies 
wish to benefit from the simplified 
 procedure.

Although the German legislature is 
performing this legal gymnastics to make 
it easier for businesses organized as UK 
limited companies to remain in opera-
tion in Germany, it has no influence over 
obstacles on the British side. These poten-
tially include steep fees charged by legal 
professionals, high court costs and a cum-
bersome procedure. These obstacles may 
make the simplified procedure unattrac-
tive for smaller businesses. The German 
legislature has nonetheless taken care to 
limit the new organizational form to the 
absorption of German partnerships with 
no more than 500 employees in order to 
prevent abuse of the simplified procedure 

as a pretext for circumventing German 
employee representation.

If a cross-border merger proves too ex-
pensive for a particular “German” limited 
company, what are the alternatives?

Here, German lawyers would immedi-
ately think of cross-border conversion by 
moving the company’s registered office 
to another EU member state — in this 
case from the UK to Germany (“gren-
züberschreitende Umwandlung”), as the 
European Court of Justice again ruled last 
year that a company registered in one 
EU member state should be permitted to 
“migrate” to another EU member state. 
However, this is not workable in the case 
of British limited companies. First, this 
method requires the EU framework to 
apply, and this will no longer be possible 
after March 29, 2019. Second, British law 
does not currently permit a British com-
pany to migrate to another EU member 
state.

As a second alternative, lawyers may 
consider the transfer of all the UK limited 
company’s assets and liabilities to an 
entity with limited liability under German 
law. However, even if a particular com-
pany’s assets can be transferred without 
major issues, in most cases the transfer of 
contracts turns out to be problematic, as 

contracts under German law require the 
other party’s consent to a transfer. There-
fore, in terms of workload and cost, an 
asset deal may prove even more cumber-
some than a cross-border merger.

In the end, there are ways for UK limited 
companies headquartered in Germany to 
maintain a limited liability organizational 
form  — but in a hard Brexit scenario, 
they will not be easy.  <–

www.cms-hs.com

Dr. Gerd Leutner 
Rechtsanwalt, Partner 
CMS Deutschland, Berlin

gerd.leutner@cms-hs.com
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First Lessons Learned
Nine Months EU General Data Protection Regulation
By Dr. Michaela Nebel

The EU General Data Protec-
tion Regulation (“GDPR”) which 
became applicable on May 25, 

2018 received a lot of attention in the 
media and increased the awareness of 
data protection in the population at 
large. It also caused significant efforts 
for companies to implement appropriate 
compliance steps. On January 25, 2019 
the European Commission published a 
statement on the GDPR, summarizing the 
effect of the new data protection rules 
positively. The statement provides a good 
occasion for a review of the first nine 
months of the GDPR and lessons learned.

Significant increase of complaints

Since the GDPR became applicable, 
complaints with the local data protection 
authorities have increased significantly. 
Pursuant to Art. 77 GDPR every data 
subject has the right to lodge a complaint 
with a data protection authority if the 
data subject considers that the process-
ing of personal data relating to him or 
her infringes the GDPR. The European 
Commission published interesting 

Data protection has become a large compliance risk area. 
© ANNECORDON/iStock/Getty Images Plus–>
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figures in this regard: Since May 25, 2019 
local data protection authorities received 
more than 95,000 complaints from citi-
zens lodged by individuals or by organiza-
tions mandated by individuals. According 
to the European Commission the most 
common reason for complaints are re-
lated to telemarketing, direct marketing 
emails and video surveillance. While the 
volume of the complaints is new, the rea-
sons for the complaints are well-known 
and have already led to complaints before 
the GDPR entered into application. 

Significant increase of breach notifica-
tions

Under the GDPR, the requirements when 
to notify a personal data breach to the 
data protection authority, have been 
lowered. First of all, the definition of “per-
sonal data breach” is quite broad since it 
covers every breach of security leading to 
the accidental or unlawful destruction, 
loss, alteration, unauthorized disclosure 
of, or access to, personal data transmitted, 
stored or otherwise processed. Further-
more, personal data breaches must be 
notified to the data protection authority, 
unless the personal data breach is un-
likely to result in a risk to the rights and 
freedoms of natural persons. In addition 
to that, personal data breaches must be 
notified to the data protection authority 

without undue delay, and where feasi-
ble, not later than 72 hours after having 
become aware of it. Correspondingly, the 
amount of personal data breaches has in-
creased. According to the European Com-
mission companies notified more than 
41,000 personal data breaches to their 
local data protection authorities since the 
GDPR came into application. Due to the 
high fines that could be imposed in case 
of non-compliance with a notification re-
quirement, companies tend to notify even 
if there is no notification requirement 
and in particular in case of doubt. 

First enforcement actions

The GDPR provides the data protection 
authorities with a variety of investiga-
tive and corrective powers, including to 
impose administrative fines up to EUR 20 
million or 4% of the total worldwide an-
nual turnover of the preceding financial 
year, whichever is higher.  A few months 

after the GDPR became applicable, the 
first enforcement actions from the local 
data protection authorities were pub-
lished.

The data protection authorities for the 
German states of Lower Saxony and 
Bavaria are carrying out random audits 
to check compliance with the GDPR. For 
example, the Bavarian data protection 
authority audited websites with a wide 
coverage and found that the results were 
rather disappointing: There were plenty of 
deficiencies regarding the protection of 
passwords by online service providers and 
the use of tracking tools on websites.

But also the first administrative fines 
were imposed. In Germany the data 
protection authority in the state of 
Baden-Wuerttemberg imposed a fine of 
1 20,000 on a chat platform provider for 
violating its obligation to ensure data 
security. As part of a data breach noti-
fication to the data protection author-
ity following a hacker attack whereby 
personal data (including passwords and 
email addresses) of approx. 330,000 us-
ers were stolen and then made publicly 
available, the provider itself revealed that 
the customers’ passwords were stored in 
an unencrypted manner. For its decision 
on the amount of the administrative fine, 
the data protection authority considered 

in particular that the provider fully coop-
erated and promptly followed the data 
protection authority’s recommendations. 
But also the Austrian data protection 
authority imposed a first fine: The Aus-
trian data protection authority imposed 
a fine of around EUR 5,000 against an 
entrepreneur for having installed a CCTV 
camera in front of his establishment, also 
recording a significant part of the side 
walk and not having properly informed 
about it. Also the data protection author-
ity in the United Kingdom - the ICO - 
imposed several fines and issued warning 
letters - many of them in connection with 
unsolicited direct marketing activities. 
The French data protection authority - 
the CNIL - issued the highest fine so far 
- EUR 50 million for lack of consent and 
transparency. 

It remains to be seen how enforcement 
activities develop and whether the data 
protection authorities in the EU Member 
States align on the amount of fines. 

Adaption of national data protection 
laws

Although the GDPR as an EU regulation 
applies directly in all EU Member States 
(i.e. without a further implementation 
by the EU Member States) the GDPR 
contains more than 50 so-called open-

>>
But also the first administra
tive fines were imposed.

<<
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ing clauses that require and allow the EU 
Member States to implement national 
data protection laws which supplement 
the GDPR. In particular, the GDPR allows 
for deviations among the Member States 
regarding the following topics: (i) How 
old must a minor be to validly consent to 
the processing of his/her personal data? 
(ii) When is it not possible to consent to 
the processing of sensitive data? (iii) Is 
the processing of genetic data, biometric 
data of health data subject to additional 
limitations? (iv) Are the rights of the data 
subjects subject to additional limitations? 
(v) Do all controllers and processors have 
to appoint a data protection officer or 
only certain controllers or processors? As 
of January 2019, 23 out of 28 EU Member 
States adopted national data protection 
laws supplementing the GDPR, whereas 
five countries are still in the process 
of doing so (Bulgaria, Greece, Slovenia, 
Portugal, Czech Republic). Whereas some 
countries made as few changes as possi-
ble to their existing data protection laws 
and implemented only mandatory open-
ing clauses (e.g. Austria) other countries 
made more extensive use of the opening 
clauses (e.g. Germany). 

Guidelines published

The European Data Protection Board, 
responsible for ensuring the consistent 
application of the GDPR, published a 
number of guidelines and other docu-
ments on various aspects of the GDPR 
in order to provide guidance regarding 
the interpretation of the GDPR and to 
contribute to a consistent application of 
the GDPR. The European Data Protection 
Board also endorsed a number of guide-
lines published by its predecessor, the 
Art. 29 Working Party, e.g. the guidelines 
on consent and transparency. Also the 
national data protection authorities have 
been quite active in publishing guidelines 
and papers on the interpretation of the 
GDPR. 

Summary

It remains to be seen how the GDPR and 
the supplementing national data protec-
tion laws, in particular their interpreta-
tion by the data protection authorities 
and by the courts turn out in practice. 
However, the first few months of the 
GDPR show that companies must take 
the GDPR seriously. Data protection has 
become a large compliance risk area. 
Thus, companies are well advised to 
implement a proper data protection com-

pliance program, if not done so yet, and to 
constantly work on it.

Editor’s note: 
Michaela Nebel (born Weigl) is one of 
the authors of the book Feiler/Forgó/
Weigel, The EU General Data Protection 
Regulation (GDPR) – A Commentary. 
The book is published in association of 
www.globelawandbusiness.com and 
www.germanlawpublishers.com. You 
will find the details here: https://www.
globelawandbusiness.com/books/the-eu-
general-data-protection-regulation-gdpr-
a-commentary. (tw)   <–

www.bakermckenzie.com 

Dr. Michaela Nebel 
Rechtsanwältin, Partnerin,  
BakerMcKenzie, Frankfurt am Main

Michaela.Nebel@bakermckenzie.com
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HR does not always fly below the radar
Recent developments show human resources professionals should be aware of the key principles  
of antitrust law 
By Daniel von Brevern, LL.M

A lmost daily, there are reports 
that the European Commission, 
the German Federal Cartel Of-

fice (FCO) or another antitrust authority 
is investigating alleged antitrust infringe-
ments. The authorities regularly impose 
fines on companies to the tune of tens 
or even hundreds of millions for these 
infringements. In recent years, the investi-
gations have increasingly focused on the 
conduct of human resources (HR) person-
nel and other professionals involved in 
hiring and compensation decisions.

The Silicon Valley case 

Prominent examples of alleged antitrust 
infringements in the HR sector are the 
various bilateral agreements between 
leading technology companies based in 
Silicon Valley (including Apple, Google 
and Intel). Beginning in 2005, these 
companies agreed not to actively “poach” 
employees from one another. The agree-
ments were not limited to managers 
but were aimed at all hierarchy levels. 
In 2009, the US Department of Justice 

(DOJ), one of the US antitrust authori-
ties, initiated proceedings against the 
Silicon Valley companies for possible 
antitrust violations. The DOJ argued 
that the agreements limited employ-
ees’ freedom to choose their employer 
and that the companies had effectively 
restricted competition for the best talent. 
In addition, the DOJ held that the agree-
ments had an indirect impact on working 
conditions, in particular compensation. 
The DOJ concluded that the agreements 
were a serious violation of antitrust law. 
The Silicon Valley companies settled the 
case with the DOJ in 2015 and agreed to 
no longer make use of “no-poach” agree-
ments. In return, the DOJ did not impose 
a fine. However, the infringement was 
still costly for the Silicon Valley compa-
nies, as a number of employees affected 
by the agreements filed a class action 
lawsuit. The companies ultimately paid 
$415 million to settle the lawsuit.

“Antitrust Guidance for Human Re sources 
Professionals”

Not least in response to the Silicon Valley 
case, in 2016 the DOJ and the second 
US antitrust authority, the Federal Trade 
Commission (FTC), published the “An-
titrust Guidance for Human Resources 

Professionals” (Guidance). In the Guid-
ance, the DOJ and FTC reaffirm their view 
that no-poach agreements and wage-
fixing agreements between competitors 
are serious antitrust infringements. –>

HR professionals need to be aware that companies, which are not perceived as competitors 
in the companies’ normal day-to-day business, may well be considered competitors with 
respect to the recruiting market.
© anyaberkut/iStock/Getty Images Plus

10 – HR and cartel law – BLM – No. 1 – February 28, 2019



–>

Wage-fixing agreements are agreements 
related to compensation or components 
of compensation, such as a company car 
or membership at a subsidized gym. The 
infringement is particularly severe in 
cases of “naked” no-poach or wage-fixing 
agreements — agreements entered 
into in isolation, independent of a larger 
and legitimate collaboration. This kind 
of agreement is comparable to price or 
quota cartels — conduct that usually 
entails the most severe consequences 
in the form of fines, damage claims and 
potentially even criminal prosecution. 

The Guidance also clarifies under what 
circumstances companies are considered 
competitors. Generally, the notion of a 
competitor is market based. Two or more 
companies compete with each other if 
they are active on the same sales or pur-
chasing markets. However, with respect 
to the recruitment of new employees, the 
relevant market is the “recruiting market.” 
Companies that offer different products 
and services (such as Google and Intel) 
may therefore be active on the same 
market with respect to the recruitment 
of employees (in the case of Google and 
Intel, the market for IT workers in Silicon 
Valley). The companies thus compete 
with each other on the relevant recruit-
ment market, even though they are not 

considered competitors with respect to 
their products and services. 

Similar principles apply in the European 
Union and Germany

In the European Union and Germany, 
so far there is little published case law 
regarding the issues addressed in the 
Silicon Valley case and DOJ/FTC Guidance. 
The European Commission has discussed 
no-poach agreements in some instances 
in a broader context, but has not spe-
cifically addressed HR. The German FCO 
dealt in passing with agreements regard-
ing the salary component of compensa-
tion in a July 2016 decision involving film 
studio operators.

Even though there is little case law, it 
is safe to assume that the DOJ’s and 
FTC’s key considerations regarding the 
HR sector are equally applicable under 
European and German antitrust law. US 
and European antitrust enforcers do not 
always agree on the “right” interpretation 
of antitrust law, but there is little doubt 
the authorities are aligned in the HR con-
text. Both the European Commission and 
the German FCO will consider no-poach 
and wage-fixing agreements to be severe 
infringements of antitrust law. They will 
therefore apply the same principles in 
essence as those developed by the DOJ 

and the FTC in the Silicon Valley case and 
in the Guidance. 

HR and information exchange

In recent years, antitrust authorities have 
not only expanded their focus beyond 
simple price and quota cartels to agree-
ments on other subjects (for example, 
recruiting) — they have also increasingly 
held that antitrust infringements do not 
require an agreement, but that the mere 
exchange of certain kinds of information 
can be sufficient. Between competitors, 
the exchange of information related to 
parameters relevant for competition (for 
example, prices, margins, costs, custom-
ers, etc., — anything that is “competitively 
relevant information”) is considered a 
serious infringement of antitrust law to-
day. Prohibition of the unlawful exchange 
of competitively relevant information 
is strictly enforced by most antitrust 
authorities (notably the European Com-
mission and the Bundeskartellamt), and 
some of the highest fines have been 
imposed in cases related to information 
exchange. It is therefore only consist-
ent that in their Guidance, the DOJ and 
FTC specifically point out that beyond 
no-poach or wage-fixing agreements, the 
mere exchange of employment-related 
information can be considered an anti-
trust infringement.  

In practice, HR professionals should there-
fore keep an overview of HR-related infor-
mation exchanged with other companies 
(for example, at association meetings or 
similar gatherings). As discussed above, 
companies may operate in different 
product or service markets but still com-
pete with each other on the recruitment 
market. It is therefore quite imaginable 
that an entirely innocently conceived 
project to benchmark management 
remuneration could raise antitrust issues, 
even though the companies participating 
in the benchmarking operate in different 
industries.

At the same time, however, not all infor-
mation with relevance for recruiting or 
remuneration is necessarily competitively 
relevant information. HR profession-
als should be particularly careful with 
respect to information that is current, is 
individualized and has specific relevance 
for the recruiting market. Key examples 
are current remuneration levels and other 
components of remuneration — while 
historical salary information, for example, 
is much less likely to raise antitrust is-
sues. In addition, information on manage-
ment remuneration is more likely to be 
competitively relevant than information 
regarding employee remuneration based 
on (publicly known) collective bargaining 
agreements. –>
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Conclusion

HR professionals are usually inbound-
focused — they work mostly with and 
for their own company’s employees, 
both present and future. Contacts with 
customers or competitors are rather 
the exception. Unlike sales managers, 
for example — who frequently have 
dealings with external contacts and 
are therefore often a key focus in the 
realm of antitrust compliance — HR 
professionals tend to fly below the 
“antitrust radar.” However, HR pro-
fessionals do not operate in an area 
shielded from antitrust law. To the 

extent that HR professionals have 
dealings with competitors, antitrust 
law applies without exceptions. In that 
respect, HR professionals need to be 
aware that companies not perceived 
as competitors within the framework 
of day-to-day business may well be 
considered competitors with respect 
to the recruiting market. It is therefore 
crucial for HR personnel to develop an 
awareness of the potential antitrust 
risks. Only this awareness can ensure 
pertinent issues are discussed in good 
time with internal or external anti-
trust experts, thus preventing costly 
mistakes.  <–
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An overview of the Benchmark Regulation
Prevention of manipulation is the most important goal
By Dr. Simon G. Grieser and Jael Karck 

Historical background

Interest rate benchmarks have a huge 
impact on decisions in the financial 

markets. They can therefore play a role in 
conflicts of interest, especially in situa-
tions where a person who controls an 
index used in establishing a benchmark is 

a direct or indirect beneficiary of the per-
formance of that benchmark, as there is 
a risk that such a person may be tempted 
to manipulate the index. Benchmarks are 
vulnerable to manipulation because it 
is possible to take advantage of granted 
discretion and weak governance systems . 
Over the past several years, there were 
numerous instances of benchmark ma-
nipulation — a series of which became 
known as the Libor scandal.

The EU responded by adopting Regulation 
(EU) 2016/2011 (the Benchmark Regula-
tion, or BMR). The BMR regulates indices 
used as benchmarks in financial instru-
ments and financial contracts, as well as 
indices measuring the performance of 
investment funds. It also revises Direc-
tives 2008/48/EC and 2014/17/EU and 
Regulation (EU) No. 596/2014.

The BMR came into force on June 30, 
2016, and was applicable as of January 1, 
2018. Since the latter date, an administra-
tor has been responsible for managing 
new benchmarks. Article 51 of the BMR 
contains transitional provisions to cover 

the two-year period leading up to January 
1, 2020, after which all requirements in 
the BMR become effective. In contrast to 
the Market Abuse Regulation and the Di-
rective on Criminal Sanctions for Market 
Abuse, the BMR is viewed as a regulation 
aimed at prevention.

Objective

It was inevitable that the European Com-
mission would introduce far-reaching 
legislation to deal with the market abuse 
of benchmarks, as the threat of crimi-
nal sanctions had proved ineffective at 
improving the way benchmarks were de-
fined and used. By introducing the BMR, 
the Commission was primarily aiming to 
prevent conflicts of interest through the 
improvement, monitoring and regulation 
of benchmark processes and by ensuring 
data contributors are supervised in an 
appropriate manner.

The further purpose of the BMR is to 
restore trust in the accuracy and integrity 
of benchmarks. The regulation ensures 
that benchmarks established and 

The BMR affects “benchmark administrators,” — defined under Article 3(1)(6) of the BMR as 
“a natural or legal person that has control over the provision of a benchmark.” 
© NicoElNino/iStock/Getty Images Plus
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used in the European Union are ro-
bust, reliable, representative and fit for 
purpose. In addition, it aims to improve 
both the procedure for inputting data as 
well as the quality of data. Eventually, the 
BMR is intended to protect consumers 
and investors by providing more transpar-
ency and compensation rights to those 
affected by the benchmarks, as well as a 
suitability assessment in certain situa-
tions. Regarding the term “benchmark,” 
it is broadly defined, allowing the BMR to 
have wide application.

Content of the BMR

Article 1 of the BMR sets out a common 
framework to ensure the accuracy and 
integrity of indices used as benchmarks 
in financial instruments and financial 
contracts, as well as to measure the per-
formance of investment funds in the EU. 
It applies to the provision of benchmarks, 
the contribution of input data to a bench-
mark and the use of a benchmark within 
the EU. Article 3 of the BMR defines all 
relevant terminology.

The BMR affects “benchmark adminis-
trators” — defined under Article 3(1)(6) 
of the BMR as “a natural or legal person 
that has control over the provision of a 
benchmark.” Administrators located in 
the EU are now obliged to apply for ap-

proval from and register with a compe-
tent authority, in accordance with Article 
34 of the BMR. 

The requirements related to the recogni-
tion of an administrator located in a third 
country are stipulated in Article 32 of the 
BMR. Until January 1, 2020, regardless of 
whether administrators are in the EU or 
from a third country, they are covered by 
the transitional provisions in Article 51 of 
the BMR.

Furthermore, benchmarks affect “con-
tributors” — a term that includes “any 
natural or legal person contributing 
input data” (Article 3[1][9] of the BMR), 
where “input data” is defined as “the data 
in respect of the value of one or more 
underlying assets, or prices, including es-
timated prices, quotes, committed quotes 
or other values, used by an administrator 
to determine a benchmark” (Article 3[1]
[14] of the BMR). Pursuant to Article 3(1)
(8) of the BMR, the “contribution of input 
data” means providing to an administra-
tor, or to any other person for the purpose 
of passing to an administrator, any input 
data that is not readily available but is 
required in connection with the determi-
nation of a benchmark and is provided 
for that purpose. Articles 15 and 16 of the 
BMR apply to contributors. 

Article 3(1)(7) of the BMR specifies the 
circumstances under which a benchmark 
is used and provides examples. Articles 28 
and 29 of the BMR apply to the “super-
vised entities” (as defined in Article 17 
of the BMR) that may use benchmarks. 
Under these provisions, supervised enti-
ties are obliged to draw up and maintain 
robust written plans in which they set 
out the measures they would take in the 
calculation process should a malfunction 
result in the relevant benchmark chang-
ing significantly or ceasing to be provided. 

Where possible and appropriate, contin-
gency plans must be in place to identify 
one or more alternative benchmarks that 
could be used in the event that the princi-
pal benchmark can no longer be provided. 
The supervised entity must also indicate 
why these benchmarks would be appro-
priate alternatives.

The BMR also sets out the organizational 
obligations of supervised entities as users 
of benchmarks. 

Details of contingency plans are out-
lined in the European Securities and 
Markets Authority (ESMA)’s Questions 
and Answers on the Benchmarks Regula-
tion. Contingency plans are robust to the 
extent that they constitute operational 
procedures in writing, provide detailed 
procedures, indicate appropriate com-
munication channels and include 
precautionary measures for a variety of 
scenarios and possible outcomes. Users 
must administer the contingency plans 
in a diligent and appropriate manner, tak-
ing into account the nature and relative 
importance of the specific benchmark as 
well as how widely it is used. They must 
also continuously monitor all factors that 
could impact the effective maintenance 
of the contingency plans and update the 
plans when necessary. In addition, upon 
request, users are required to provide 
the competent authority with a copy of 
the contingency plans and any potential 
updates. Article 28 of the BMR contains 
additional stipulations relating to cus-
tomers of supervised entities. 

–>
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Types of benchmarks under the BMR

In order to have a broad scope of ap-
plication, to achieve proportionality and 
to ensure that its provisions have the 
intended effect on benchmarks, the BMR 
makes use of three different approaches 
focusing on the types of assets, their 
significance and data quality. 

Regarding the types of assets, the BMR 
differentiates between interest rate 
benchmarks and benchmarks whose 
underlying assets are raw materials. 

The details of the provisions vary de-
pending on the scope of the bench-
mark. The BMR categorizes interest rate 
benchmarks as critical, significant or 
non-significant. Critical benchmarks (for 
example, Libor and Euribor) impact finan-
cial instruments and contracts with an 
average value of no less than 1500 billion 
and could thus affect the stability of the 
financial markets in Europe. A benchmark 
can also qualify as critical if there are no 
or very few appropriate replacements and 
if there would be a considerable effect 
on market stability were it to cease to 
be provided. Significant benchmarks are 
used as a reference for financial instru-
ments or financial contracts with a total 
value of at least 150 billion. Non signifi-
cant benchmarks do not meet the criteria 

outlined for the major (critical and sig-
nificant) benchmarks. Benchmarks can, if 
necessary, be switched from one category 
to another.

The third approach, which involves data 
quality, refers to benchmarks derived 
from “regulated data.” These benchmarks 
result from the application of a formula 
calculated from input data respecting the 
EU marketplace, particularly EU electricity 
stock exchanges, auction platforms for EU 
greenhouse gas emission allowances, or 
independent providers, respectively.

Impact on domestic law

Since January 1, 2018, a supervised en-
tity may only make use of a benchmark 
within the EU if the reference value or the 
administrator of that specific benchmark 
is entered in an ESMA register pursuant 
to Article 36 of the BMR. In Germany, the 
BMR was implemented by the Second Fi-
nancial Market Amendments Act and the 
Financial Supervision Amendment Act. 
Moreover, the BMR grants BaFin (the Fed-
eral Financial Supervisory Authority) the 
right to intervene and impose sanctions. 
Since July 1, 2018, pursuant to Article 247, 
Section 4(3) of the Introductory Act to the 
German Civil Code, it is necessary to com-
ply with a new pre contractual duty to 
provide information for general consumer 

loan agreements within the meaning of 
Section 491(2) of the German Civil Code 
(insofar as reference is made therein to a 
“reference value” within the meaning of 
the BMR). Since January 1, 2019, existing 
benchmarks may be used.  <–
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Security token offerings: innovative and complementary
A new way for companies in Germany to finance growth?
By Dr. Ian Maywald

Players in the digital economy as 
well as from the venture capital 
scene are increasingly assessing 

security token offerings (STOs) to be an 
innovative and complementary way of fi-
nancing start-ups, growth and even later-
stage companies. As a specialized form 
of fundraising, STOs often compete with 
venture capital and other forms of cor-
porate financing. Unlike the much-hyped 
ICOs of the past few years, STOs target 
professional (or at least relatively sophis-
ticated) investors. In theory, anything that 
is considered security today — includ-
ing shares, bonds, warrants and profit 
participation rights — can be tokenized. 
Furthermore, STOs allow companies to 
divide underlying assets into smaller 
units, enabling fractional ownership and 
making investments easier to transfer on 
the secondary market. As a result, STOs 
are considered to have huge potential. 

But the STO concept faces certain legal 
challenges within the framework of Ger-
man civil law, which interprets securities 
from a traditional property law perspec-
tive. From the regulatory perspective, the 

German Federal Financial Supervisory 
Authority (BaFin) expressed the opinion 
that, based on a case-by-case assessment, 
tokens that are digital counterparts of 
shares, bonds or similar conventional 
financing methods are considered se-
curities for regulatory purposes. Conse-
quently, the financial authority stated 
that general security laws, such as the 
German Securities Trading Act (WpHG) 

and the German Securities Prospectus 
Act (WpPG), apply to such tokens. From a 
civil law perspective, however, classifica-
tion appears to be difficult. The uncertain 
legal classification of STOs under German 
civil law leads to certain legal issues, pos-
ing a risk to the secure transfer of security 
tokens and the rights attached to them 
and potentially leading to a situation in 
which the ownership of the token and 

the ownership of the security-related 
rights break apart.

Security tokens

In general, based on BaFin’s position, 
tokens offered as STOs are classified as 
securities from a regulatory perspective 
if they are standardized, tradeable on a 
(capital) market and transferable. 

Security tokens have the potential to become a market standard for alternative investments in both start-ups and established companies.
© CosmicMani/iStock Editorial/Getty Images Plus
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More specifically, if the rights represented 
by the tokens are similar to those of 
shares, bonds and certificates, the tokens 
clearly qualify as securities from the regu-
latory point of view. 

One of the first successful STOs in Europe 
was structured as a tokenized convert-
ible warrant, granting the token inves-
tors the right to convert the tokens into 
real shares at a later date. Recently, two 
prominent STOs were also launched in 
Germany. In one of the STOs shares in a 
German limited liability company (GmbH) 
were tokenized using a trustee structure 
in which a trustee holds the real shares 
and issues the security tokens mirroring 
the rights attached to the shares. In the 
latest prominent German STO, which 
comprised a public offer including BaFin 
approved prospectus, a start-up offered 
tokenized bonds. Besides the tokeniza-
tion of real shares or bonds, established 
mezzanine financing instruments, in 
particular profit participation rights (Ge-
nussrechte), are increasingly being tested 
by STO issuers. These profit participation 
rights may grant contractual rights to 
profit participation in the STO issuer or 
to participation in exit proceeds. Apart 
from these concepts, in principle all other 
concepts connected to existing securities 
could be tokenized. 

The offer 

When offering tokens during an STO in 
Germany, the applicable German securi-
ties laws, in particular the German Securi-
ties Prospectus Act, must be observed. 
Pursuant to section 3 of the German 
Securities Prospectus Act, a prospectus 
must be drawn up if the security tokens 
are offered to the public, unless certain 
exemptions apply. Depending on the in-
vestors targeted, the STO issuer may rely 
on an exemption if addressing the offer 
either exclusively to qualified investors or 
to fewer than 150 non-qualified investors 
in each EU member state. An STO may 
also be limited to a total volume of   €8   
million  in the European Economic Area in 
order to avoid an approved prospectus. In 
this case, however, two criteria need to be 
met. First, the tokens need to be offered 
by way of regulated investment advice or 
investment brokerage. Second, individual 
investment by a non-qualified investor 
may not exceed €1,000 — or €10,000 if 
the investor proves he or she has at least 
€100,000 in free funds, or two months’ 
worth of the investor’s average monthly 
net salary, but not more than €10,000. In 
order to make use of these exemptions, 
an information document for securities 
(Wertpapier-Informationsblatt) must be 
published after BaFin has approved the 
exemption. 

If the business model of the STO is not 
compatible with these exemptions, the 
STO issuer must draft and file a securities 
prospectus with BaFin. When assessing 
the feasibility of a prospectus-based offer, 
STO issuers should consider the fact that 
thus far, only one STO prospectus was ap-
proved by BaFin, and only a few prospec-
tuses were approved by other European 
regulators. Various legal and practical 
questions related to the BaFin approval 
process therefore remain unprecedented, 
and those seeking approval will poten-
tially be entering new territory. 

Tokens as securities under German civil 
law 

Despite some supporting legal argu-
ments, it remains doubtful whether 
security tokens also qualify as securities 
under German civil law.

In practice, the parties of a security token 
transaction expect tokens to operate 
similarly to a bearer bond governed by 
section 793 of the German Civil Code 
(BGB), where any rights attached to the 
bond are transferred together with the 
bearer bond. By selling and thus trans-
ferring a security token from the seller’s 
wallet to the acquirer’s wallet, the parties 
also assume that all rights attached to 
the token are transferred concurrently.

However, such factual interpretation 
faces certain challenges when one tries 
to directly apply section 793 of the BGB. 
In order to qualify as a bearer bond in 
this sense, the blockchain-based token 
and the rights attached to it would need 
to qualify as a deed (Urkunde) within the 
meaning of section 793 of the BGB. This 
would require them to be in written form, 
which, based on a legal subsumption, is 
not the case for blockchain-based tokens.

Valid arguments can be made to over-
come this hurdle. Likely, the strongest 
argument has its basis in the rationale 
behind documenting rights in a deed. The 
deed shall, on the one hand, ensure pro-
tection against counterfeiting and, on the 
other hand, provide sufficiently reliable 
evidence. Both criteria can arguably be 
regarded as fulfilled by standard tokens, 
since blockchain technology does –>
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not allow for counterfeiting. However, it 
remains doubtful whether a ruling court 
will consider such a broad interpretation 
of the deed criteria pursuant to section 
793 of the BGB — or even the application 
of section 793 of the BGB — as analogous 
to blockchain-based security tokens. As a 
result, there remains a risk that security 
tokens may not be transferable as securi-
ties under German law.

Structuring a security token under Ger-
man civil law 

Even if security tokens do not currently 
qualify as securities under German civil 
law, various structural measures can be 
taken to secure an STO. If a token does 
not qualify as security under German civil 
law — and thus the rights and claims 
are not directly embodied in the token — 
the rights and claims of a token inves-
tor must be attached to the token and 
securely transferred concurrently with 
the token. 

Claims and rights attached to a security 
token may be assigned by contract pursu-
ant to sections 398, 413 of the BGB, either 
by transferring single rights (Abtretung) 
or by transferring the entire agreement 
(Vertragsübernahme). Even without 
explicit contractual provisions regarding 
the legal transfer of individual rights or 

of the entire agreement, good arguments 
can be made by way of interpretation 
pursuant to sections 133, and 157 of the 
BGB that, due to implied conduct, the 
rights attached to the tokens are also 
transferred to the acquirer. Pursuant to 
section 151 of the BGB, the corresponding 
declaration of acceptance could either be 
waived, or may not be expected, based 
on the general customs (Verkehrssitte) 
connected with token transactions. Such 
legal concepts require, however, that 
the investors transferring and receiving 
tokens are aware that certain rights are 
transferred together with the token. This 
should not be controversial in most cases, 
since the simple token is considered 
worthless without any rights attached. 

German civil law provides for certain me-
chanics that should be applied in order to 
avoid a separation of the security token 
and the rights attached to it. First and 
foremost, the STO’s legal documentation 
should stipulate that the security token 

and the rights attached to it may not 
be transferred separately (section 399, 
alternative 2, of the BGB). Furthermore, 
the transfer of the rights attached to the 
security token should be subject to a con-
dition precedent (pursuant to section 158 
of the BGB) that a corresponding token 
transaction is registered as valid on the 
blockchain.

Conclusion

STOs have the potential to become a 
market standard for alternative invest-
ments in both start-ups and established 
companies. Regarding German civil law, it 
remains to be seen what kind of market 
standard will develop here. It may well 
be that market participants will create a 
standard for STOs on the basis of existing 
legal framework. The preferable solution, 
however, would be a revision of the tradi-
tional German law concept pertaining to 
securities in order to accommodate the 
new technology-related development.  <–
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Is John Doe invading Germany?
The phenomenon of pseudonym use in civil proceedings and its possible implications
By Dr. Mark C. Hilgard 

A significant number of par-
ties to legal disputes in the 
US carry the name Doe. 

This does not refer to a particularly liti-
gious family — rather, it is a pseudonym 
that can be used by both plaintiffs and 
defendants. Whereas the German Code 
of Civil Procedure requires that all parties 
to a dispute be named and identified in 
their pleadings, under certain circum-
stances, US law provides for so-called 
“Doe” proceedings in which litigants’ 
names are substituted with a pseudo-
nym, often known as John or Jane Doe. 
Recent domestic developments — such 
as the establishment of an English-
speaking chamber for commercial 
disputes at the Higher Regional Court in 
Frankfurt, as well as the implementation 
of class action in the German national 
system — indicate that globalization is 
leading toward an internationalization 
of civil procedure. A closer look at both 
the requirements and consequences of 
pseudonym use in US proceedings thus 
provides a necessary introduction to this 

procedural phenomenon for international 
lawyers. 

The requirements for John Doe lawsuits 
in the US

The German Code of Civil Procedure 
does not provide for a lawsuit “against 
unknown persons,” nor can the plaintiff 
keep his or her identity confidential. This 
is because the naming and exact descrip-
tion of both parties is a prerequisite for 
the proper filing of a lawsuit. This stems 
from section 253, para  graph 2,  of the 
German Code of Civil Procedure, which 
requires that the application show the 
identity of the parties. Although the 
Supreme Court of the United States has 
at least implicitly approved the use of 
pseudonyms in various decisions, John 
Doe proceedings continue to be regarded 
as a controversial phenomenon and an 
exception to the rule. The party con-
cerned must therefore be able to justify 
legitimate interest in pseudonymization. 
US case law has developed the following 
framework for cases in which this excep-
tion can be considered. 

All parties involved in transnational litigation are well-advised to bear in mind the potential 
hurdles involved in John Doe lawsuits.
© utah778/iStock/Getty Images Plus
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First, the plaintiff can sue Doe if the iden-
tity of the defendant is unknown. The use 
of a pseudonym in the complaint enables 
the plaintiff to bring a specific action de-
spite incomplete knowledge of the facts. 
The Doe defendant is then identified as 
usual during the procedure.

Second, a Doe case can be considered if 
the plaintiff has a legitimate interest in 
keeping his or her identity secret. In this 
case, the party may use the pseudonym 
instead of his or her name. The court 
then decides whether the party’s interest 
in pseudonymization is truly legitimate 
in light of the First Amendment of the 
US Constitution. Examples of legitimate 
interest include cases in which a claimant 
desires to keep his or her identity secret 
due to the threat of infringement of per-
sonal rights and cases in which the claim-
ant him - or herself would be burdened 
by the action.

Third, Doe may also be used for a defend-
ant if his or her identity is known to the 
plaintiff but is assumed to be unknown. 
This applies to particular cases in which 
the claimant is not yet aware of all facts 
of the case substantiating his or her ac-
tion. Furthermore, the plaintiff can bring 
his or her action against Doe if he or she 
knows the defendant’s identity but does 
not know if the legal system provides for 

a claim against this person and therefore 
cannot call him or her the “defendant.”

Possible domestic implications

Considering the framework above, it is 
conceivable that a natural or legal person 
residing in Germany could be sued by a 
plaintiff in the US either without know-
ing the plaintiff’s identity (legitimate se-
crecy interest) or without being named in 

the pleading and thus not initially being 
informed about a pending action and/
or  not being involved in initial procedural 
steps (identity unknown or assumed to 
be unknown). It is therefore necessary to 
ask what special factors must be taken 
into account from the defendant’s point 
of view.

Although bringing an action against an 
anonymous defendant may initiate the 
proceedings, the defendant must eventu-
ally be informed about the action against 
him or her and therefore must also be 
located. Traditionally, US civil procedure 
is subdivided into various parts, each of 
which provides room for uncovering a 
party’s identity. According to German law, 
however, the plaintiff must have exhaust-
ed all the information available to him or 
her at the time of bringing the action in 
order to ascertain the identity of the par-
ties he or she has sued. By contrast, the 
American procedure provides for pretrial 
discovery of the case after notice plead-
ing, since through notice pleading the 
applicant only acquires the knowledge 
upon which to base his or her action. 

Since pleading initially only functions as 
a means to give notice (notice pleading), 
evidence held by the other party or a third 
party must be made accessible to the 
litigants during the next step, known as 
pretrial discovery. Discovery enables each 
party to individually determine facts and 
limit the scope of the dispute. Because of 
the principle enshrined in US procedural 
law that insists the parties operate the 
process (adversarial system), this part of 
the procedure takes place largely be-
tween the parties themselves.

However, each party can oblige the other 
party to participate in the discovery 
process. Actions include depositions 
(fixed and sworn statements by a party 
or witnesses in answer to oral questions 
asked by the other party), written inter-
rogations (written questions), site visits, 
requests to present documents and other 
items for evaluation, and filing a confes-
sion. Refusal to cooperate can be sanc-
tioned by the court. In cases where the 
defendant continues to be unknown and 
therefore has not been informed of the 
action against him or her, the measures 
mentioned above take place unilaterally 
and without cooperation.

Even though pseudonymized action 
initially appears to be an advantageous 
possibility, this procedural tool is accom-
panied by a number of imponderables. 
The plaintiff, for instance, cannot count 
on identifying the defendant during 
discovery. In addition, the chances of the 
lawsuit being successful are difficult 
to predict in advance. In a similar vein, 
the duration of the proceedings may 
be longer depending on the number of 
(unknown) defendants and whether they 
can be identified. In addition, the cost of 
the dispute is unpredictable and can be a 
major burden. This is because in Ameri-
can civil proceedings — unlike German 
civil procedure — each party bears 

>>
It is therefore necessary to ask 
what special factors must be 
taken into account from the 
defendant’s point of view.
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its own costs regardless of the outcome 
of the dispute itself.

In addition, one-sided discovery in a Doe 
proceeding also means there can be no 
equality of arms. The purpose of discovery 
is, in fact, the establishment of an equal-
ity of arms between the parties, which is 
expressed by the right to mutual inves-
tigation and the obligation to disclose. 
However, if a party is unidentified, it is 
deprived of this right to investigate the 
facts until after its identity has been 
disclosed. At the same time, the opposing 
party is given no opportunity to obtain 
cooperation in clarifying the facts.

In most US states, the plaintiff is required 
to disclose the identity of the defendant 
in the proceedings as soon as he or she 
learns of it. Notwithstanding, it remains 
unclear to what degree of certainty the 
identity of the defendant must be known 
and to what extent investigations are 
still permitted in the context of discovery. 
Further more, the question arises whether 
an action against John Doe already trig-
gers suspension of the statute of limita-
tions if Doe becomes identifiable during 
the course of procedure. Under the Ger-
man Code of Civil Procedure, this suspen-
sion starts when notice is given to the 
defendant, whereas in the US, filing the 
action already has this effect. That said, 

US procedure requires that the claim be 
subsequently delivered to the defendant 
within a certain period of time (about 60 
to 90 days after the filing of the claim). 
However, plaintiffs are often unable to 
comply with this short delivery period 
in John Doe proceedings because they 
first need to investigate the defendant’s 
identity through discovery, which is time- 
consuming. Thus, if the plaintiff’s claim 
did not have the effect of suspension 
during discovery, the defendant would be 
able to plead the statute of limitations 
and have the action dismissed. 

Conclusion

In summary, considering the structure of 
US civil procedure, it can be argued that 
the case-dependent permission to use 
pseudonyms in order to guarantee the 
enforcement of the plaintiff’s interests 
is justified, given that the simple bring-
ing of the action is less significant in the 
US than in Germany. In cases where the 
use of pseudonyms also persists during 
discovery, this can cause difficulties, since 
the unknown defendant is not able to 
conduct investigations because of a lack 
of knowledge regarding the claim—thus 
leaving the defendant with a persistent 
disadvantage vis-à-vis the plaintiff. As 
regards cross-border civil cases, this may 
also apply to natural persons and legal 

entities domiciled in Germany who — as 
defendants without knowledge — can 
be subject to the U.S. discovery proce-
dure and thus forced to accept adverse 
consequences. Pseudonym use therefore 
has the potential to diminish the defend-
ant’s right to participate and can violate 
the principle of equality of arms, espe-
cially during pretrial discovery. All parties 
involved in transnational litigation are 
thus well-advised to bear in mind the 
potential hurdles involved in John Doe 
lawsuits.  <–
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