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Business Law Magazine:
Good times and changing times
Dear Reader,
We would like to welcome Reed Smith as our new
strategic partner. We are also glad to introduce
Christopher Grefe, Head of Foreign Trade, EMEA, ZF
Friedrichshafen AG, as new member of our advisory
board.
Have you already marked May 25, 2018, on your
calendar? You should, because on this day the
General Data Protection Regulation enters into force
and will bring major changes to your business. Sven
Schonhofen and Friederike Detmering have all the
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details for you.

Susanne Gellert predicts successful times lie ahead
for transatlantic business. That is not only her
personal view but the result of the Global American
Business Outlook survey. Don’t miss out on this or
the other articles in our new edition of BusinessLaw
Magazine.
Yours sincerely,

Thomas Wegerich
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Territorial applicability of the GDPR
New EU data protection law also to apply to non-EU organizations
By Sven Schonhofen, LL.M. (New York), and Friederike Detmering, M.A.

O

n May 25, 2018, the most important reform in EU data protection law in 20 years will enter
into force. The General Data Protection
Regulation (GDPR) will bring in wideranging new obligations. These changes
are not only relevant to organizations
that are established in the EU, but also
to non-EU organizations, which means
that all organizations must determine
whether the GDPR applies to them.
Where does the GDPR apply?
The GDPR introduces two principles with
regard to territorial applicability: establishment and marketplace rule. According
to Article 3 of the GDPR, the new regulation applies:

zz If the processing of personal data

takes place in the context of activities
of an establishment of an organization
in the EU, regardless of whether the
processing takes place in the EU or not
(“establishment rule”; Article 3(1) of the
GDPR).
zz If personal data of individuals who are
in the EU is processed by an organization not established in the EU and the
processing concerns
zz the offering of goods or services
to individuals in the EU or
zz monitoring the behavior of individuals that takes place in the EU
(“marketplace rule”; Article 3(2) GDPR).

–>

Practical advice
Organizations with more than one establishment in the EU may benefit from
the one-stop-shop principle regarding the competency of supervisory authorities
(Article 56 of the GDPR). For this purpose, they must determine their main
establishment, which is the place of central administration in the EU.

The changes brought about by the GDPR are also relevant to non-EU organizations.
© BirgitKorber/iStock/Thinkstock/Getty Images
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What is the establishment principle?
The GDPR applies to organizations that
process personal data in the context of
an establishment in the EU (Article 3[1]
of the GDPR). An establishment requires
the effective and real exercise of activity through stable arrangements. The
concept of establishment is flexible and
not formalistic, so one representative of
an organization may suffice.
The processing must take place in the
framework of the activities of an establishment. The establishment, however,
does not need to carry out the processing itself. Further, it is irrelevant whether
the processing activities are carried out

within or outside the EU. Organizations
established in the EU, therefore, cannot
avoid the applicability of the GDPR merely
by processing personal data outside the
EU.
The marketplace rule in the GDPR
In contrast to the Data Protection Directive (DPD) adopted in 1995, Article 3(2)
GDPR features a marketplace rule that
also covers internet-related questions if
goods and services are offered to individuals in the Union online.
Whose personal data are covered by the
marketplace rule?

Practical advice
Organizations seeking to bypass the applicability of the marketplace rule must
avoid giving the impression that they offer goods or services to users in the EU. This
can be accomplished by:
zz not offering to provide services to EU users on websites/in marketing materials
zz removing all EU countries in address fields or similar drop-down menus
zz not allowing users located in the EU to sign up for services

zz not offering shipments to the EU or payment in EU currencies

zz including disclaimers on the landing page of the organization’s website stating

that neither services nor goods are intended to be offered to users from the EU
zz not entering into direct contractual relationships with EU end customers

The marketplace rule requires the processing of personal data of individuals
who are in the Union . The applicability of GDPR in this respect is tied to the
physical presence of an individual in the
Union (even temporarily), irrespective of
the individual’s nationality, residence or
intention to stay within the EU (recital 14
to the GDPR). An individual “who is in the
Union” can be an EU citizen or a citizen of
a non-EU country, such as a tourist, crossborder commuter, expatriate, refugee or
stateless person.
When do organizations offer goods and
services to individuals in the Union?
The GDPR applies under Article 3(2) if
goods and services are offered to individuals in the Union. The offering does
not need to be connected to payment.
Goods or services offered for free are also
included.
The GDPR, however, only applies if the
organization apparently intends to offer
goods or services to users located in the
EU. According to recital 23 to the GDPR,
the organization must express its intention to deal with EU users, e.g., by offering
local currency payment, shipment to the
EU, or local telephone hotline numbers.

Moreover, the language of the GDPR
focuses on offering and not performing. The GDPR does not apply where US
users are addressed (services are offered)
and the user travels to the EU during the
performance of an agreement. This does
not fall under the marketplace rule as the
actual marketplace would be in the US
and not the EU.

>>

Behavior monitoring does not
have to be aimed at individuals
in the EU, but the monitored
behavior must take place in
the Union.

<<

What is the monitoring of behavior?
The GDPR also applies if the organization
monitors the behavior of users in the EU.
Behavior monitoring refers to techniques
for tracking individuals’ internet activities, such as profiling and targeting in the
context of advertising (e.g., via cookies),
location monitoring in mobile apps or
monitoring via wearables.
Behavior monitoring does not have to be
aimed at individuals in the EU, but the
monitored behavior must take place –>
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in the Union. The GDPR is thus not applicable if an EU citizen is monitored during
a stay in the US.
The lack of a requirement to explicitly
address EU individuals constitutes a very
broad applicability of the GDPR as any
website operator who uses tracking or
profiling measures must comply with the
GDPR requirements.
Consequences: Representative and onestop-shop principle
If Article 3(2) of the GDPR is applicable,
organizations not established in the
Union have to designate in writing a
representative in the Union in accordance
with Article 27 GDPR.
If the GDPR is applicable pursuant to
Article 3(2) of the GDPR, the organization
does not have an establishment in the

EU. The organization therefore does not
benefit from the GDPR’s one-stop-shop
principle as it is not possible to define a
lead supervisory authority.

zz reviewing the current status of pro-

zz

Conclusion and to-dos
Organizations located inside and outside
the EU should carefully determine
whether they must abide by the rules
of the GDPR and should monitor the
upcoming guidance from the Article 29
Working Party on Article 3 of the GDPR.
They must also determine if national
GDPR implementation laws apply (please
see Reed Smith local law chart for details).
There is not long left to prepare for the
GDPR and organizations should focus on
topics that have high priority for supervisory authorities:

Practical advice
In order to avoid being subject to the GDPR due to internet-related monitoring
activities, organizations should consider:
zz Not dropping analytics cookies with EU IP addresses

zz Geoblocking website users from the EU (some supervisory authorities have indi-

cated that this might not be sufficient, though)

zz

zz
zz

cessing activities and maintaining a
record of processing activities
having clear internal privacy responsibility structures (e.g., appointing data
protection officers)
implementing procedures for handling
individual rights and being
transparent
ensuring data security, in particular
having a data-breach policy in place
determining a lead supervisory
authority <–

Sven Schonhofen, LL.M.
(New York)
Rechtsanwalt, Associate
Reed Smith LLP
Munich
sschonhofen@reedsmith.com

Friederike Detmering, M.A.
Rechtsanwältin, Associate
Reed Smith LLP
Munich
fdetmering@reedsmith.com

www.reedsmith.com
Editor’s note:
Please see also Reed Smith LLP Technology
Law Dispatch Blog (tw)
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Investment opportunities and risks
Reducing the risks and achieving a sufficient level of protection is essential
By Dr. Sabine Konrad and Arne Fuchs, LL.M.

I

nvestments in a foreign country can
offer tremendous opportunities: taking advantage of a growth market
or diversifying if the market at home is
less robust are just two examples. At the
same time, foreign investments are also
subject to certain risks that may be less
calculable than at home and that may extend beyond “normal” economic and business risks. Political and regulatory risks in
particular play a major role and should be
carefully analyzed and mitigated by intelligent project structuring and contracting. Notably, political and regulatory risk
is no longer – if it ever was – restricted to
less-developed or geographically distant
states. In the last few years, dozens of
investment disputes have arisen with
regard to investments in EU Member
States, often in the energy sector.
One recent example is Spain. More than
30 investment arbitrations are pending
before the International Centre for Settlement of Investment Disputes (ICSID)
of the World Bank, and in other fora, as a
result of Spain’s radical cuts of guaranteed feed-in tariffs in the renewable en-

Achieving a sufficient level of protection and reducing risks is essential for investment success.
© Photobuay/iStock/Thinkstock/Getty Images

ergy sector prior to the expiration of the
guaranteed terms. Similar arbitrations are
pending against the Czech Republic.
While the regulatory measures at issue
in these European countries may be of a
different character from, for example, the
mass nationalizations in Venezuela, they
illustrate the risks that foreign investors
can be exposed to when investing even

in the near abroad. Reducing these risks
and achieving a sufficient level of protection is still essential for the success of a
project.
A comprehensive approach will consist
of a number of elements: economic and
legal due diligence, project structuring
that takes into account investment treaties, and contracts with the host state.

Depending on the risk profile of the project, political risk insurance should also be
considered.
Advantages of investment treaties
Perhaps the most important element of
this package is protection under a (sufficiently robust) investment treaty.
–>
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There are between 2,500 and 3,000
investment treaties globally. Germany
alone has concluded bilateral investment
treaties (BITs) with over 130 countries and
has also entered into a multilateral treaty,
the Energy Charter Treaty (ECT).

>>

In order to benefit from the
protection under an investment treaty, a person or entity
must qualify as “investor” under the applicable treaty.

<<

Typically, these treaties not only offer
substantive protection regarding the
treatment of investments, they also
include the right to bring the host state
before an independent international tribunal if the state violates its obligations
under the treaty, known as investor-state
arbitration. Such arbitrations are often
carried out either under the auspices of
the World Bank’s ICSID or the Permanent
Court of Arbitration under the arbitration
rules of the UNCITRAL (United Nations
Commission on International Trade Law).
Contrary to a misconception spread in the
media, investment arbitration is neither
private nor secret. Much like a domestic

court, the arbitral tribunal in an investorstate arbitration derives its powers from a
mandate by the one or more states. Most
often, this mandate comes in the form of
consent to arbitration given in the public
international investment treaty. Similarly,
ICSID, the most popular forum for investment arbitrations, is based on a public
international law treaty with more than
150 member states. The big difference
– and for investors the most important
advantage – is that unlike domestic
courts, investment arbitration offers an
independent forum for the resolution
of disputes that is not under the control
of a single state (the host state that is
being sued), but that exists on the public
international law level. Indeed, besides
its crucial role offering foreigners access
to independent justice for their investments, investor-state arbitration is one of
the biggest motors of the international
promotion and proliferation of the rule
of law.
Amongst the substantive protections, the
most important are the right to fair and
equitable treatment, protection against
expropriation without compensation
and against discrimination, the right to
repatriate the investment and transfer
returns, as well as most favored nation
and national treatment. Often, they also
include the important obligation for the

host state to honor other commitments
vis-à-vis the foreign investor. This includes
contractual commitments a state may
have taken on, for example, in a concession contract.
Another advantage, especially for small
and medium-sized enterprises, is that the
protection of an investment treaty does
not have to be bought. Unlike political
risk insurance (that has to be purchased),
treaty protection is for free. Costs only
arise if the investment is harmed and the
investor needs to trigger the arbitration
mechanism.
Also, the investor does not personally have to enter into negotiations and
conclude special contracts with the host
state as this was undertaken for the investor by their home state when the two
states negotiated the treaty. As long as
the investor falls within the scope of the
applicable treaty, it enjoys reliable protection in critical situations.
Applicability of investment treaties
In order to benefit from the protection
under an investment treaty, a person or
entity must qualify as the investor under
the applicable treaty. While investment
treaties contain different definitions,
most define an investor as a company

or natural person that is a national of
one of the countries that has signed the
relevant treaty. The term company typically includes corporations, partnerships,
associations or other organizations that
are legally constituted.
The nationality of a company generally
is determined by either the company’s
country of incorporation or primary place
of business, depending on the applicable
treaty. It may also be required to demonstrate that it conducts economic activity
in the country of its alleged nationality. Again, it all depends on the specific
language of the particular treaty, as well
as the rules and regulations of the home
country.
Not only must the person or entity
qualify as investor for the treaty to be
applicable, the investment itself must
also fall within the scope of the same.
Most treaties give a broad definition of
investment and define it as every kind of
asset. Thereby all categories of asset are
included and a broad applicability of the
treaty is ensured.
Other investment protection mechanisms
While investment treaties provide the
most prominent means to protect for–>
eign investments abroad, investors
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should also consider the other mechanisms for investment protection noted
above to increase the scope of protection.
Depending on the circumstances of the
relevant project, it may, for example, be
advisable for the foreign investor to obtain investment guarantees. These offer
insurance solutions against political risk.
While this means that – in contrast to
investment treaties – they cost money, it
may be worthwhile for the investor to obtain at least partial coverage to mitigate
the risks.
Political risk insurance is provided by
different institutions, both private and
public. In Germany, the federal government has tasked PwC/Euler Hermes with
this service. The Multilateral Investment
Guarantee Agency (MIGA) operates under
the auspices of the World Bank group.
The leading international association for
the investment insurance industry is the
Berne Union.
One thing that must be noted is that
most government-backed guarantees or
those provided by MIGA must be con
cluded at the time the investment is
made – it cannot be done later.
Contractual provisions can also play a
major role when the investment is based

on a contract with the host state or a
state-owned enterprise. An intelligent
contract design can often extend the
scope of protection even beyond the
applicable investment treaty. Conversely,
errors can also lead to a loss of protection.
As with all international contracts (including those with private companies), it
is important to include a well-functioning
arbitration clause.
Changes over the lifetime of the
investment
Investors should pay close attention to
investment protection issues and not
only when they embark on new ventures.
These issues should also be assessed
when existing investments are purchased, restructured or sold.
For example, careful structuring of the
sales transaction may be necessary to
ensure that existing claims are not lost
in the process. In general, public international law does not provide for the
assignment of investment claims. This
means that any claim arising from an
investment treaty will remain with the
entity protected as investor under the
applicable treaty. Accordingly, if the buyer
intends to pursue these claims after the
acquisition, it is imperative that not only
the operative business of the target is

transferred but also the entity qualified
as investor under the treaty (i.e., the potential claimant). Conversely, if the parties
agree that any claims should remain with
(and be enforced by) the seller, the entity
qualified as investor under the treaty
must remain with the seller.

>>

the price to avoid problems when assessing damages in an arbitration. Where
the seller is the one pursuing claims in
international arbitration, it must also be
noted that the seller can only challenge
measures (and claim the corresponding
damages) that became effective prior to
the sale. <–

An intelligent contract design
can often extend the scope of
protection even beyond the
applicable investment treaty.

Dr. Sabine Konrad
Rechtsanwältin, Partner,
McDermott Will & Emery
Rechtsanwälte Steuerberater
LLP, Frankfurt am Main
skonrad@mwe.com

As always, the devil is in the detail. For
example, if the nationality of the entity
defined as the investor changes during
the transaction (or even the nationality
of the controlling parent companies),
this may allow the host state to deny the
benefits of the investment treaty. A sale
also impacts the calculation of damages
in an international arbitration (irrespective of whether it is brought by the buyer
or seller). The host state may argue that
the purchase price should be considered
indicative of the remaining value of the
investment after the harm has been inflicted. Therefore, it is necessary to clearly
identify any other factors that were
considered by the parties in determining

Arne Fuchs, LL.M. (GWU)
Rechtsanwalt, Partner,
McDermott Will & Emery
Rechtsanwälte Steuerberater
LLP, Frankfurt am Main
afuchs@mwe.com

<<

www.mwe.com
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German American Business Outlook survey predicts growth in
transatlantic business despite uncertainty
By Susanne Gellert, LL.M.

G

erman businesses in the US
play an important role in
the US market: As a driver of
growth in industries from automotive to wind energy, as an investor of
roughly $292 billion in the US and as an
employer of almost 700,000 people.
Every year, the German American Business Outlook (GABO) provides powerful
insights into the current state and future
expectations of German companies in
the US. What are the opportunities and
key challenges for German companies in
this country?
For the eighth consecutive year, immediately after the elections in Germany in
September 2017, the German American
Chambers of Commerce (GACCs), in cooperation with the Representative of German Industry and Trade (RGIT) and KPMG,
surveyed over 1,900 German subsidiaries in the US to assess their economic
outlook.
Despite all the uncertainty and skepticism regarding the state of free trade

and the availability of a skilled workforce, German subsidiaries are growing
and investing heavily. A full 100% of the
German companies surveyed in the US
are now expecting growth for their own
businesses for the first time since the
inception of the GABO survey. In fact,
when it comes to sales volumes, 2017 was
just as successful for German subsidiaries in the US as the previous two years.
At the same time, only 2% expect the US
economy to contract in 2018. This positive
outlook is based on a solid US economy.
Harnessing the power of digitalization as
well as driving innovation in research and
development (R&D) through cooperation
with universities and start-ups are key
trends for German subsidiaries in the US.
Nevertheless, as German companies are
expanding through mergers and acquisitions (M&As) or the creation of new
manufacturing capabilities in the US, the
struggle with an ever-increasing shortage of skilled labor is predominant and
needs to be addressed by the US administration. This skills gap is the impetus for
German companies to take the initiative

Open for business: German companies are optimistic about opportunities in the US.
© AndreyPopov/iStock/Thinkstock/Getty Images

and start cultivating their own workforce.
Already 25% of German companies are
upfront when it comes to establishing
apprenticeship programs to keep their
productivity at maximum capacity.

Moving forward, German companies are
looking to the US administration to prioritize investment in a skilled workforce, as
well as digital and physical infrastructure
to sustain a favorable business
–>
environment.
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An executive summary of the key
findings of GABO shows:

Workforce, open markets and digital
infrastructure are top priorities
Almost every company finds that investing in a skilled workforce is a very important factor to be addressed by the US
administration, alongside the openness
of markets. Also, investment in digital
infrastructure is a much higher priority
for German companies than investment
in physical infrastructure.
Open markets
For 76% of German companies in the US,
open markets are essential to their supply
chain. A total of 52% of the companies
consider openness to market a key issue
for the US administration in creating a
promising business environment. On
the other hand, just 18% believe that a
rollback of NAFTA would not harm their
business.
Apprenticeships are rapidly gaining
popularity among German companies
As sales volumes rise, German products
and technologies continue to enjoy high
demand in the US. Still, German compa-

nies are facing the increasingly challenging reality of hiring the skilled workforce
they need to match their production
capabilities. Currently, there are a record
6 million jobs open in the US. As a consequence, 87% of German companies find
it difficult to attract qualified US talent
to fill their vacancies – a 21% increase
since 2016. Based on the absence of available talent, the share of German companies expecting to expand their workforce
actually decreased from 80% in 2016 to
62% in 2017. More than half of German
companies are now either already part
of an apprenticeship program or would
like to join a consortium-style program in
order to train their staff.
Expansion on the rise
A total of 11% of the participating companies are planning to develop their businesses in 2018 through an M&A, up from
a steady 7% to 8% from 2015 to 2017.
Data analysis
59% of the GABO survey participants anticipate future challenges when it comes
to data analysis. Among the most pressing are data security, a lack of in-house
know-how and the protection of company data. Nevertheless, there are fewer

companies in the US than in Germany
that report data-analysis challenges.
Research and development (R&D)
When it comes to R&D, four out of five
companies in the US are collaborating
with partners to achieve their goals. Partners that are most important to German
companies are universities and community colleges, followed by start-ups and
large tech companies. <–

Susanne Gellert, LL.M.
Vice President, Director Legal
& Consulting department
Rechtsanwältin, Attorney at
Law
legalservices@gaccny.com

www.gaccny.com
www.ahk-usa.com
www.ahk.de

Editor’s note:
The German American Chambers of Commerce (GACCs) in Atlanta, Chicago, Detroit,
Houston, New York, Philadelphia and San
Francisco all work together under the
network of AHK USA. With nearly 2,500
members and a broad national and international business network, the GACCs offer
a broad spectrum of activities and services.
The Representative of German Industry
and Trade (RGIT) is the liaison office of the
Federation of German Industries (Bundesverband der Deutschen Industrie, e.V., BDI)
and the Association of German Chambers
of Industry and Commerce (Deutscher
Industrie- und Handelskammertag, DIHK)
in Washington, DC RGIT represents the
interests of the German business community to Congress, the US administration
and the international organizations based
in Washington, DC.

Are you ready
for GDPR?
New co-publication between
Globe Law and Business and
German Law Publishers

For full details go to http://bit.ly/2oz5T9Q
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Virtual court proceedings in China
Germany lags behind
By Dr. Falk Lichtenstein and Dr. Dorothee Ruckteschler

O

n August 18, 2017, China’s
first virtual court opened in
Hangzhou and began work
immediately. It is probably the very first
virtual court worldwide and will hear
disputes arising from internet-related
activities. It is no coincidence that it is
located in Hangzhou, the city where
Alibaba and other leading internet
enterprises have their headquarters.
China dispenses with formalities in favor
of innovative procedural rules

zz court decisions issued and served to

the parties online.

Taking part in these innovative virtual
proceedings is, however, voluntary. If the
defendant objects to online proceedings,
they will be conducted conventionally
offline. Appeals against decisions made
by the Hangzhou virtual court will also
be conducted in the conventional way, i.e.,
offline. The Hangzhou virtual court is a
court of the first instance (as are ordinary
local people’s courts in China).

Special procedural rules apply at the
virtual court in Hangzhou. They appear
surprisingly innovative, given the usually
very formal and old-school approach of
Chinese jurisprudence, in that all proceedings will be conducted online:

Virtual court resolves internet-related
disputes involving China’s e-commerce
giants

zz claims and responses filed online;

zz contracts for online shopping, and con-

zz representatives of the parties identi-

fied by facial recognition software;
zz court fees paid online;
zz evidence submitted online;
zz oral hearings via videoconference;

The new virtual court is charged with
resolving disputes arising from:

tracts for services, microfinance loans,
etc. concluded online;
zz product liability regarding products
bought online;
zz ownership and infringement of online
copyright;

Hotbed of technology: The city of Hangzhou is home to Alibaba and the virtual court.
© Huandy618, Qianjiang guoji shidai plaza 09, CC BY-SA 4.0

zz infringement of other people’s per-

sonal rights via the internet;
zz domain names;
zz administrative measures on the internet; and
zz other internet-related civil or administrative cases designated by higher
courts.

However, there will only be recourse to
the new court if the dispute has a connection with Hangzhou, which is always
the case when the claim is against one of
the e-commerce giants headquartered in
the city.
The competence of this court to also hear
–>
administrative cases is an interest-
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ing feature. To date, the legal protection
mechanism against measures of the state
is not very well developed in China. It remains to be seen the extent to which the
new court will actually provide individuals
with effective legal protection against
administrative measures of the state.
Encouraging results from the trial phase
In terms of civil litigation, it is remarkable
that China is emerging as a pioneer and
introducing virtual proceedings ahead of
other jurisdictions. So far, civil proceedings
before ordinary Chinese courts have been
very formal and old-fashioned. Evidence
had to be presented in the form of original paper documents, preferably with the
official company stamp of both parties.
Experience from the trial phase with
virtual court proceedings before four
courts also located in Hangzhou, however, has been encouraging. From these
four trial phases, a collection of leading
cases has been put together, containing typical cases for online proceedings.
One of them gives a good example of
the nature and scope of such cases. The
plaintiff, a Chinese individual, maintained an account on Taobao, a popular
e-commerce online platform. He bought
a battery-powered bank on Taobao from
the seller, another Chinese individual.

After delivery of the product, the plaintiff
requested a product return via the Taobao
app on the grounds that the product was
counterfeit. The plaintiff received a refund
of RMB 48 by default because the seller
failed to handle the request for a return
during the required period. The plaintiff later filed a lawsuit against Taobao.
The plaintiff argued that Taobao was in
breach of contract for allowing the sale of
counterfeit goods and claimed RMB 500,
the statutory minimum compensation under Chinese law for e-commerce
platform provider faults. In the end, the
plaintiff failed to prove that Taobao knew
or should have known that the seller was
using its platform to commit acts that infringe the legitimate rights and interests
of the plaintiff. The court held that Taobao
was not liable for contributory infringement and dismissed the plaintiff’s claim.

although trade mark infringements are
regularly committed online.

obliged to file all briefs, requests or other
statements electronically with the courts.

>>

To date, however, the technical equipment of German courts is not nearly
sufficient to comprehensively implement
the digitalization of justice nationwide.
The vast majority of courts have not even
set up an electronic mailbox yet. In this
respect, major efforts will be required
over the next few years to prevent state
courts losing touch with legal reality.

Regarding legal innovations, China usually starts with pilot programs in certain
geographical areas. If they are successful, they are then rolled out to larger
regions and eventually the entire country.
In this situation, we expect that more
virtual courts will be established, covering regions beyond Hangzhou. It also
seems likely that additional areas of law
will be allocated to the virtual court’s
jurisdiction. For example, trade mark
disputes cannot currently be heard online

These recent developments in China are
interesting from a German perspective.
Germany is currently introducing the
“special electronic mailbox for lawyers”
(besonderes elektronisches Anwaltspostfach) in order to enable electronic
communication between lawyers and
courts. The Facilitation of Electronic Legal
Communication with Courts Act of October 10, 2013, stipulates that at the latest
by 2020 (!) all lawyers, public authorities
and legal entities under public law will be

The vast majority of German
courts have not even set up an
electronic mailbox yet.

<<

It is, however, very doubtful whether
disputes without any connection to the
internet, e.g., disputes arising from joint
venture contracts, will be permissible for
virtual litigation in the future. The higher
the volume under dispute, the less likely
this appears to be.
Germany’s lawyers and courts to communicate electronically by 2020

German law requires virtual proceedings
to be open to the public
Even more obstacles would have to be
overcome to allow a German court to
conduct proceedings online. Since 2013,
the German Code of Civil Procedure has
provided for the possibility of conducting
the oral hearing and also the interrogation of a witness via videoconference.
However, for the time being, this new
option is more theoretical in nature since
only very few courts currently possess
the necessary technical equipment. With
regard to videoconferencing, special
consideration must also be given to the
statutory requirement that oral hearings
must be held in public. The court must
therefore ensure that the general public
can follow the hearing at least via audio
–>
transmission.
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One may, of course, raise the general
question of whether oral hearings
and interrogations of witnesses via
videoconference are helpful. The
German Code of Civil Procedure has
good reasons for demanding that oral
hearings and interrogations of witnesses or experts must be conducted
directly before the presiding judge as
experience shows that very often new
aspects come to light and give the
case a new twist.

Outlook: Major efforts required from
the German courts
Despite many obstacles and doubts, in
order to increase the efficiency of the
German court system, it is essential
to both enable and further develop
methods of digital communication
between state courts and the parties
involved. <–
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It’s not just about the language
Promoting English as a court language in Germany
By Dr. Hanns Christoph Siebold and Dr. Mark C. Hilgard

I

n recent years, there have been continuous efforts to introduce English
as a court language in Germany. The
reasons are manifold. As the number of
in-ternational cases grows, so too does
the influence of the English language,
the lingua franca of international trade.
The internet is steadily growing in importance and knows no national borders.
At the same time, national jurisdictions
are struggling to remain relevant in
increasingly international competition
between substantive law and court systems. States want their substantive law
and, in turn, their courts to be internationally relevant. From a German point of
view, the virtues that make German law
and German courts internationally attractive are their efficiency and cost transparency. One major aspect of such competition is international accessibility, which
requires the possibility of using English in
proceedings.
However, the use of English in state court
proceedings in Germany is currently
severely limited. By law, at present only

German is permitted as the language
of the court. Foreign parties must use
interpreters, authorized translations and
German-language attorneys. Considering the costs and delays associated with
translations and interpreters, this is a
downright deterrent. As a consequence,
major cases involving German parties
are either dealt with by foreign courts
or by arbitration. This weakens both the
importance of Germany as an attractive
jurisdiction and the importance of German substantive law.
Current initiatives
A legislative proposal in Germany seeks to
change this by introducing special court
chambers for proceedings in English.
Such proceedings would be dealt with by
chambers of commerce in international
commercial matters, which would hold
the entire proceedings in English. However, although introduced in 2010 and
again in 2014, the legislative proposal has
not yet been accepted.

Certain peculiarities of German law do not lose their deterrent effect in translation.
© nito100/iStock/Thinkstock/Getty Images

Nevertheless, the Regional Court of Frankfurt am Main has announced its intention to create a chamber of commerce
in international matters in 2018 without
waiting for a change in legislation. This
proposal comes despite the perceived
failure of such an attempt in the Higher

Regional Court of Cologne in 2010, where
less than a handful of cases were submitted. There is one ob-vious disadvantage:
While awaiting the intended legislative
changes, courts only hold oral hearings
in English – memoranda still have to be
–>
filed in German. This severely limits
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the accessibility of court proceedings for
foreign parties.

of German proceedings in the international context.

Other countries are making similar efforts. The Netherlands is set to launch a
new concept this year, introducing the
Netherlands Commercial Court. In contrast to current German experiments, the
Netherlands Commercial Court will be
able to hold entire proceedings in English,
including written communication.

First of all, under the proposed legislation,
parties could not freely choose to hold
proceedings in English. This option would
only be available for specific commercial
matters with an international dimension.
On the other hand, the use of exhibits in
a foreign language is already possible in
German-language proceedings. Requiring a translation is at the discretion of
the judge. Thus, even in proceedings that
are not being held entirely in English, it is
possible to use exhibits in English.

For Germany, it is questionable whether
introducing English-speaking proceedings in a limited scope will be successful.
Still, the Frankfurt initiative shows the
(once more) growing inclination of courts
to offer services in English.
Pros and cons of English in proceedings
The initiative to introduce English as a
legal language is based on the hope that
it will bring a larger number of international proceedings to Germany.
In principle, the Corporate and Business
Law Committee of the American Chamber of Commerce in Germany (AmCham
Germany) welcomes the initiative but
believes a differentiated approach is
appropriate. AmCham Germany believes
that there are excessively high hopes for
a fundamental strengthening of the role

pletely irrelevant documents, bloating
both proceedings and costs. In any case,
parties with a common-law background
and experience will be hesitant to largely
forego discovery possibilities and German law, no matter the language of
the proceedings. Consequently, holding
proceedings in English is likely to be a
bonus when weighing up the advantages and disadvantages of Germany as
a forum. However, in the final analysis,
other procedural aspects are likely to play
a decisive role in the selection of a place
of jurisdiction.

However, German proceedings might
still prove unattractive to some foreign
parties even if they were to be held in
English.

In this regard, it is also worth mentioning that the German habit of not taking
detailed minutes of proceedings, but
merely recording the outcome, might be
unattractive to foreign parties.

Issues with procedure

Participation of third parties

One major issue is the gathering of
evidence, specifically the process of
discovery. The time-honored dispute between American and British lawyers and
German lawyers over the advantages and
disadvantages of discovery can only be
touched upon here. In essence, commonlaw lawyers believe that only the discovery process can unveil the truth, while
from a German point of view, discovery
leads to extensive submissions of com-

The possibility of introducing proceedings in English is limited by the need to
protect the interests of third parties that
have not agreed to litigate in English.
The involvement of third parties dragged
into a dispute later is common, especially
in more complex cases. If such parties
do not agree to proceedings in English,
the options envisioned by the legislative
proposal are either using translations
and interpreters or switching to German

entirely. To safeguard third-party interests, there does not seem to be any other
reasonable alternative. However, this not
only eliminates the advantages of using
English, but creates more work in the
middle of proceedings, as previous communication might have to be translated.
Thus, because of third-party rights, there
is an inherent limit to the possibility of
multi-language court proceedings.
Adequate language capabilities
The American Chamber of Commerce
believes that there is no need to certify
lawyers with regard to their English-
language skills. Just as there is no objective restriction on the admission of lawyers to arbitration proceedings in English;
this too should be the case for litigation
in English: A client must trust that the
appointed lawyer knows how to properly express him- or herself in English.
English-speaking clients can ascertain
this themselves.
However, the situation is different when
it comes to judges. Unlike in arbitration,
where the parties can convince themselves of the language abilities of an
arbitrator before making a selection, a
prior review is impossible in state court
proceedings. Under the principle of the
–>
legal judge, selection of a particular
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judge is impossible. The parties must
therefore trust in the abilities of the
judges chosen by the state.

English. Moreover, a legislative change
is still required to hold proceedings in
English. <–

Conclusion

Editor’s note:
Please see also the Wolf interview in
Deutscher AnwaltSpiegel 2/2018
and several comments regarding this
topic by leading market insiders in
Deutscher AnwaltSpiegel 4/2018. (tw)

Making English-language litigation
possible in Germany is a positive
development in principle. However, one
should not expect foreign-language
case numbers to skyrocket. Certain
procedural peculiarities of German
law do not lose their deterrent effect
just because they are translated into
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Adapt or perish
Technology, globalization, liberalization – how to survive the second wave
By Dr. Bruno Mascello

A

ll sectors are faced with the
challenge of digitalization; and
the legal market is no exception,
as borne out by the fast-growing number
of conferences on “LegalTech”. This article
does not want to analyze the impact of
technology on the law, but look instead
at the business of law, i.e., the operations
required by law firms and legal departments to provide legal services. There
are many challenges to consider when
planning a strategy and drafting a business model to position oneself better in
the legal services market. This becomes
even more challenging against the
backdrop of lawyers having been educated to handle threats and risks rather
than look for business opportunities.
Current trends in a nutshell
Even though LegalTech currently seems to
be at the forefront, it is certainly not the
only trend to consider. The legal market
is driven not only by technology but also
by globalization and liberalization trends.
The economy and customers are growing
into new markets and the lawyers’ former

monopoly is steadily shrinking. Further,
with regard to the still important market
of (human) lawyers, one must consider
that soon the baby boomer generation
will retire, the new generation is already
knocking on the partners’ doors, and the
war for talent will be even fiercer. Then,
customers and their legal departments
will be faced with a continuously growing
number of legal risks and regulations in
all industries; in addition, the more-forless challenge and the pressure to run legal operations more efficiently (including
managing outside counsel) is accelerating. Finally, law firms will experience new
challenges, such as difficulties with the
traditional business model (often based
on an hourly billing model paired with a
leverage effect), decreasing profitability
(per partner), and a growing number of
traditional and alternative competitors.
Customers – the biggest competitor,
so far
Until a few decades ago, outside counsel
was the only option for legal services. As
long as customers’ demand for legal ser-

The vast, deep sea of digitalization: The legal sector is facing a big challenge here.
© bestdesigns/iStock/Thinkstock/Getty Images

vices was growing faster than the steadily increasing number of lawyers and law
firms, there was no real risk to outside
counsel. However, this view overlooks
the fact that one particular legal service
provider has been growing continuously
over recent decades: customers’ legal
departments. Since the 1970s, companies

have started to increase their internal
legal resources. Today, a customer spends
some 40% of the overall legal budget on
internal legal resources; and, depending
on the country, industry or size of the
customer, it can be much more. Moreover,
when considering the workload that legal
–>
departments absorb, they deliver
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When we look at the success of legal
departments, it is worth looking at just
some of the unsatisfied needs of customers. For example, customers started to establish law-firm panels mainly to reduce
the time it takes to instruct outside counsel and to increase control over legal fees.
Calls for alternative fee arrangements
are the result of the fact that customers
are dissatisfied with the hourly billing
system, which shifts the business risk
to the customer. This dissatisfaction has
meanwhile also spilled over to general
counsel, who need to cooperate with
procurement. Also, law firms did not like
to grant secondments to customers only
based on a cost-plus basis, which enabled
new temporary employment companies to step in and grow. Now they have,
and can indeed exploit, valuable direct
contact with customers. Other customer
requests – those related to compliance,
risk management and project management – are being used as a gateway to
legal services, particularly by the Big Four.
These few examples show that many

Legal departments
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A series of missed opportunities
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The first wave, led by the legal departments, is now followed by a second one,
which is becoming increasingly relevant.
This second wave was triggered by the
“alternative” services providers, so called
to distinguish them from law firms and
legal departments. They consist of all
other providers of legal services to individuals and corporates, such as financialservices companies, legal-protection
insurers, the Big Four, and, last but not
least, the mushrooming “NewLaw” and
LegalTech providers. All these alternatives
to law firms are of interest to customers
for various reasons: They are either better,
faster, cheaper or simply more convenient
to buy from. They focus only on a small
part of the value chain and provide this
service extremely well. Furthermore, they
are powered by process knowledge and
technology – two skills that are not natu-

rn
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Alternative legal service providers – the
second wave

rally attributed to traditional law firms. It
is expected that alternative legal service
providers will move up the food chain to
claim the more attractive customers and
mandates.

Al

some 75% of a customer’s overall legal
work. Consequently, law firms have lost
substantial ground as exclusive first-hand
legal service providers, and customers
have shown that they are willing to take
the lead. It must be emphasized that
while this trend is ongoing, so is the tendency to insource previously outsourced
work.

Customer
Differentiator
(“better”)

Law
firms

Price
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Legal departments as first wave and ALSP as
second wave

opportunities were not used by law firms,
which left the way clear for others.
LegalTech as the next (missed)
opportunity?
LegalTech is not about replacing lawyers,
but changing their roles and mandates.
Law firms do not seem to be optimally
positioned: They are neither better nor
cheaper than legal departments, nor are
they more efficient nor cheaper than
alternative legal service providers. Therefore, law firms need to question how to
position themselves in terms of the digi-

tal challenge. Technology, alternative legal
service providers and, most importantly,
also customers and legal departments as
well will continue to develop and react
to what the market is offering. They will
not wait for law firms to come to a decision, and law firms do not have a “right
of first refusal.” Considering the attitude
shown by law firms in the past, I fear that
they – deliberately or otherwise – will
again miss these opportunities and either
pass them back to the customer or, even
worse, offer them to their competitors for
free. Keeping in mind how legal departments cornered the legal market in a
first wave, the growth of alternative legal
service providers has the potential to
become a second wave that will shift the
market substantially yet again.
Strategic positioning is key
Law firms need to pay attention to three
key points: First, there is nothing wrong
with focusing on traditional lawyer
services and disregarding new opportunities and competitors, as long as this
is a deliberate decision. Lawyers can
focus on key strengths, such as personal
interaction with customers, legal assessment and counseling, representation of
customers, and negotiation of transactions. Such a strategy implies accepting
that lawyers are reduced to such key –>
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tasks and risk losing clients to alternative providers. Second, a law firm must
decide whether it wants to position
itself as a cost leader by offering
cheaper services, or as a differentiator
by providing a better service than an
alternative provider. Third, a law firm
must decide how to react to LegalTech
and the ascendancy of other legal
service providers.
New business models required
Disregarding alternative legal service
providers does not seem a reasonable
option. A law firm may choose to create some digital services itself, but this
does not seem reasonable considering
the expected lack of skills in law firms
and the big investments anticipated.
What remains is the option of cooperation between law firms and alternative
service providers. Law firms could bring
existing trusted relationships with

customers to the negotiating table
and the alternative service providers could contribute their technology
and process-driven expertise. In this
way, customers would be served by a
one-stop shop, resulting in a win-win
solution for all stakeholders.
Today, legal service providers have the
chance to act as a game changers with
regard to this second wave in the legal
market. It is now up to them to decide
how they want to position themselves
and whether and how to react to the
potential opportunities and threats.
There are interesting times ahead and
it remains to be seen what the most
promising strategy will be. <–
Editor’s note:
A longer version of this article in German can be found in: Anwaltsrevue,
1/2018, pp. 18–24. (tw)
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