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Further guidance welcome
Recent German taxation: developments regarding management equity programs
By Dr. Hans Martin Schmid

I

n private equity transactions, a
management equity program (MEP)
combines the interests of management with the financial objectives of the
private equity investor. The investor wants
management to participate in the equity
of the company to ensure that management is both retained and incentivized
to achieve the exit the investor desires.
And management, which is subject to
challenging performance targets set by
the investor, stands to have a meaningful
share in the corresponding growth in the
company’s value. The tax consequences
of equity participations as the incentive
element of the compensation package
play an essential role for the company’s
management – and those tax consequences are currently disputed in German tax audits and tax court procedures.
German tax principles
From a German tax point of view, payments to management under an MEP,
which are sourced from the disposal of
the underlying shares upon exit or termination, can either be qualified as employ-

income qualifies as a deductible business
expense for the employer.
The taxation of an executive‘s participation in an MEP has quite recently become
a major topic in German tax audits dealing with these programs. The fact that
some MEP terms and conditions are tied
up with the employment relationship motivates German tax authorities to requalify payments under MEPs as employment
income and tax them at higher rates.

Management equity programs combine the interests of management with the financial
objectives of the private equity investor.
© shironosov/iStock/Thinkstock/Getty Images

ment income or capital gains. To generate
a tax benefit for the executive, MEPs aim
to qualify such payments as tax preferred
capital gains.
Capital gains and employment income
are taxed differently: There is a spread in
tax rates of between 26.4% (flat) for capital gains (and up to 28.5% if the participa-

tion in the underlying equity was above
1% within the past five years) and up to
47.5% for employment income. Moreover,
employment income is subject to wage
tax, which the employer must withhold
at the source. If the employer fails to
properly do this, he or she becomes liable
for paying these taxes to the tax authority. On the other hand, only employment

Based on the interpretation of two decisions by the highest German tax court,
the Federal Fiscal Court (Bundesfinanz
hof), which do not deal with typical MEPs
but rather with the taxation principles of
employee incentive programs, German
tax authorities try to requalify capital
gains paid under MEPs as employment
income on two grounds: (a) the executive’s lack of economic ownership in the
underlying equity participation, and (b)
“good and bad leaver provisions” that
influence the purchase price of the underlying shares upon termination of the
–>
employment relationship.
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Economic ownership
To generate a capital gain, the executive must be the economic owner of the
underlying shares.
In 2011, the Federal Fiscal Court ruled that
shares issued by the parent entity of the
employer under an employee incentive
program were not economically owned
by the employee since the program
legally restricted the transferability of the
shares that the employee acquired. In the
underlying case, the employee acquired
so-called „restricted shares“ under US
law – that is, shares that cannot be legally
disposed of by the employee during a
certain period of time. The court ruled
that holding or vesting periods normally
do not hinder the transfer of economic
ownership in the underlying shares to
the employee. However, if the disposal
of the shares is legally restricted over a
certain period, the employee cannot be
regarded as their economic owner during
that period.
Based on this decision, tax authorities
auditing MEPs try to reject the transfer of
economic ownership if the articles of association require approval by the majority
shareholder for the executive’s disposal
of shares. The tax authorities argue that
any payments under the MEP are employ-

ment income and cannot qualify for tax
preferred capital gains since the executive has no economic ownership in the
underlying shares.
Good and bad leaver provisions
To generate a capital gain, and thus capital gains rather than employment income
tax treatment, the issuance of shares
must qualify for a legal relationship
between the executive and the employer
that is separate from the employment
contract (Sonderrechtsbeziehung).
The Federal Fiscal Court ruled in 2013 on
an incentive program that was based on
participation rights (Genussrechte) issued
by a German GmbH to selected executives. Participation rights are a special
form of equity participation but do not
grant any shareholder rights. Nor do they
participate in any loss. In that case, the
participation rights provided for an interest payment of 10% per year as well as a
participation in the increase in value of
the GmbH. The rights’ terms and conditions provided for good and bad leaver
provisions, and the employer’s participation rights’ repurchase price was subject
to the manner in which the employment
was terminated. If this happened without
notice being issued by the employer (bad
leaver), the price the employer was to pay

to the employee was the participation
rights’ original acquisition cost. If there
was no termination without notice (good
leaver), the executive was entitled to a
pre-agreed purchase price upon expiry of
the employment contract.

>>

To generate a capital gain the
executive must be the economic owner of the underlying
shares.

<<

The Court did not requalify the capital gains as employment income only
because the participation rights were
granted to selected executives with the
intention to motivate and incentivize
management to stay with the GmbH.
However, from the terms and conditions
of the participation rights, the Court
concluded the participation rights did not
qualify for a legal relationship between
executive and employer separate from
the employment contract. The capital
gains were subject to good and bad
leaver provisions as directly related to the
conduct of the executive and therefore a
reward for his services.

Based on this decision, tax authorities argue that for payments under an
MEP, employment income is paid if the
purchase price for the shares upon early
employment termination depends on
whether the executive is a good or bad
leaver. If the purchase price can vary due
to professional conduct, the issuance of
shares under an MEP does not provide for
a relationship separate from the employment contract and any gains from shares’
disposal do not qualify for preferred
capital gains taxation. This is true even
if there is no early termination at all but
the MEP provides for such good and bad
leaver provisions.
Outlook
These two decisions by the Federal Fiscal Court were based on exceptional
cases not typical for common MEPs. The
decision on the free transferability of
shares applied to directly held „restricted
shares“ under US law, whereas MEPs are
often structured as equity participations
through management holding partnerships. The decision regarding good and
bad leaver provisions applied to Genussrechte that – contrary to most equity
participations in MEPs – did not grant
shareholder rights, did not share a loss
and had an unusually high interest rate.
–>
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Binding interpretations or any guidelines from the Federal Tax Administration on the application of these
decisions to MEPs in general do not
exist. However, further guidance by the
Federal Fiscal Court can be expected in
the near future:
In May 2015, the Lower Tax Court of Cologne ruled on the tax consequences
resulting from payments under an
MEP that was structured as an equity
participation in the company through
a management holding partnership –
making this the first German tax court
decision dealing with the tax consequences resulting from equity participations in commonly structured MEPs
in Germany. The court ruled in favor
of management and qualified the
MEP payments as tax preferred capital
gains.
The court had no doubt about management’s economic ownership in the
underlying shares, even though there
were restrictions on the free transferability at the management holding vehicle level. And, according to the court,
a vesting and leaver scheme is also
not contrary to capital gains qualification. If the executive has acquired the
shares at arm’s length and is subject to
a potential risk of loss of participation,

the executive receives tax preferred
capital gains and not employment
income regardless of good and bad
leaver provisions in the MEP’s terms
and conditions. Not surprisingly, the
tax authorities appealed this decision
to the Federal Fiscal Court and the
outcome is still open.

When the same old way isn’t enough
creativity is required.

Further developments regarding
taxation of MEPs should be carefully reviewed. If German tax authorities successfully enforce their position, amendments to MEPs may be considered.
However, an assessment may reveal
that the economic benefit from having approval rights and good and bad
leaver provisions still outweighs the
potential higher employment income
tax rate. Given the potential requalification of the capital gains as employment
income, it should also be taken into account that employment income is tax
deductible for the employer whereas
capital gains are not. <–

Dr. Hans Martin Schmid,
Partner, Tax,
Gibson, Dunn & Crutcher LLP,
Munich
mschmid@gibsondunn.com
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Healing the headache
BEPS – new international tax rules: what German enterprises should know
By Dr. Heino Büsching
Background
Base erosion and profit shifting (BEPS) are
a headache for many countries. They have
been trying for some time to curb the ensuing losses in tax revenue. Such losses occur when multinational enterprises shift
their profits to low-tax countries or even
achieve double nontaxation. Furthermore,
BEPS can impair the competitiveness of
enterprises that operate only nationally.
Increasing globalization and digitization
have intensified the need for profit delimitation between individual countries
and enhanced the significance of intangible assets, in particular. Media coverage
of tax-avoidance strategies used by some
multinational enterprise groups has also
brought BEPS into the public’s focus.
Against this background, the G20 initiated the BEPS project in 2012. Subsequently, the OECD developed an action
plan with 15 measures (actions) in order
to take coordinated steps against BEPS.
The final reports on the BEPS project were
submitted in fall 2015 and ratified by the

G20. The individual actions must now be
implemented by the involved countries
through regulations of relevant national
laws and by way of international treaties.
What changes may ensue from this that
will affect German enterprises?
Against tax avoidance strategies:
project actions
Of the BEPS project actions, the broadened definition of permanent establishment in Article 5 of the OECD Model
Convention (Action 7) is at the start likely
to be of significance for German enterprises. This action is intended to counter
tax strategies by way of which permanent establishment status is avoided. This
particularly expresses the interest of the
import-oriented countries that demand
their share of the tax base. By way of
example, using commissionaire arrangements instead of working with distributors or artificially splitting up business
activities are both deemed undesired tax
strategies. The broadened definition of
permanent establishment affects not
only multinational enterprise groups, but

According to the OECD, base erosion constitutes a serious risk to tax revenues, tax
sovereignty and tax fairness.
© darksite/iStock/Thinkstock/Getty Images

also export-oriented small and mediumsized enterprises (SMEs). Now German
enterprises must even more carefully
check whether their activities abroad give
rise to a permanent establishment.
Actions 8 through 10 contain revisions
to the OECD transfer-pricing guidelines
with the objective of guaranteeing that
earnings are taxed where the value is
actually created. The topical focus is on
transfer-pricing issues in connection with

controlled transactions concerning intangibles (Action 8) and the treatment of
contractual risk distributions (Action 9).
The revisions primarily affect multi
national enterprises, which must review
and update their existing transfer-pricing
structures. Furthermore, additional
paperwork is to be expected.
Action 13 contains revised OECD guidance
on transfer-pricing documentation on
the basis of a three-tiered standard- –>
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ized approach. In accordance with this,
multinational enterprises must provide
the tax authorities with comprehensive
information about their worldwide business activities and transfer-price policies
(master file) and prepare country-specific
documentation in each country (local
file). Groups of companies with consolidated turnover of more than �750 million are furthermore obliged to submit a
country-by-country report each year that
details the global distribution of their
earnings and taxes. The enterprises will
be burdened with further costs related to
the paperwork necessary for this.
Some actions of the BEPS project are of
only minor significance from a German
perspective. This applies, for example,
to the OECD recommendations for valid
rules concerning the taxation of controlled foreign corporations (Action 3)
and the common approach for limiting
base erosion through interest deductions (Action 4). Such rules already exist
in Germany in the form of the controlled
foreign corporation rule (§ 7 through § 14
of the German Foreign Transactions Tax
Act [AStG]) and the interest-rate ceiling (§ 4h of the German Income Tax Act
[EStG] as read with § 8a of the German
Corporate Income Tax Act [KStG]). As a
result, there is no need for action in Germany regarding these measures. German

multinational enterprises must, however,
keep an eye on the implementation of
these actions in other countries.
MNEs are affected
BEPS Action 2 (hybrid mismatch arrangements) will also affect multinational
enterprises (MNEs). The essence of this
action is that interest deduction in one
country is also juxtaposed against corresponding taxation in another country. The
reason for the hybrid mismatch is that
the countries autonomously decide about
the qualification of such financial instruments and legal entities. The intention is
for corresponding taxation to be enforced
by linking rules. This sounds easier than
it is because such financing structures
often exist throughout several levels. At
the EU level, the legislature responded by
amending the Parent Subsidiary Directive
by way of which corresponding taxation
is intended to be achieved. This does not
affect nonmember countries of course.
It remains to be seen whether improved
planning security and calculability, thanks
to uniform international tax standards,
will be a positive consequence of the
BEPS project for enterprises. The intended
strengthening of SME competitiveness
compared with multinational enterprise
groups would be welcome as well.

These advantages come with a high price.
Particularly at multinational enterprises,
they will be outweighed by significantly
higher expenses for paperwork and compliance. Reviewing and adjusting the tax
strategy can also cause significant costs
to be incurred. In addition, the revisions
due to the BEPS project result in legal
uncertainty with regard to the transfer
prices. The risk of using the data made
available through the country-by-country
reporting motivated by industrial policy
should not be overlooked either. In this
regard, assurances must be made that
data to be collected cannot be misused
for other purposes. Especially in the area
of transfer prices, it will come down to
mutual agreement procedures also efficiently safeguarding the rights of the
enterprises with respect to the countries
concerned. Otherwise, the risk of double
taxation exists. Additional costs may
also be in store for export-oriented SMEs,
however. To avoid negative tax consequences caused by having a permanent
establishment abroad, SMEs must review
and, if need be, make costly adjustments
to their distribution channels.

keep the burden on German enterprises
as limited as possible. The decisive point
for the success of the BEPS project will,
however, be whether or not as many
involved countries as possible bindingly
implement the agreed results. Without
uniform implementation, enterprises are
threatened with additional burdens
owing to double taxation.

What has to be done

www.cms-hs.com

The German legislature is challenged to
implement the agreed results of the BEPS
project with sound judgement in order to

The EU Commission has recently published a draft directive to set minimum
standards for implementation in order to
guarantee the greatest uniformity possible in the adaptation of the results from
the BEPS project because even within
the EU the rules differ considerably.
The implementation process will show
whether the actions of the BEPS project
prove advantageous or disadvantageous
to German enterprises. <–

Dr. Heino Büsching,
Rechtsanwalt, Steuerberater, Partner,
CMS Hasche Sigle, Hamburg
heino.buesching@cms-hs.com
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Bitcoins and their VAT treatment
How to deal with virtual money: a decision by the European Court of Justice sets the framework
By Heinz Zimmermann
Background

What are Bitcoins?

Bitcoins have so far seldom been the
focus of analyses addressing taxes. The
European Court of Justice had for the first
time the opportunity to review the VAT
aspects of Bitcoin trading.

This virtual currency is not considered
to be e-money as e-money is expressed
in conventional currency units. Bitcoins,
on the other hand, are treated as virtual
money that is only used with the virtual
currency unit Bitcoin. In this regard, the
European Court of Justice refers to a
report by the European Central Bank that
indicates it considered Bitcoins to be a
“neutrally tradable” virtual currency that
users could purchase and sell on the basis
of a certain exchange rate.

What was the issue?

The currency of the future? Although Bitcoins are a virtual payment tool, there are now
possibilities for using them for payments in the real world.
© lolloj/iStock/Thinkstock/Getty Images

A Swedish entrepreneur had the intention to set up an Internet trading platform where third parties could buy and
sell Bitcoins. Should such Bitcoins need
to be sold, they could be purchased in
advance on the market. In addition it
was specifically planned that the virtual
currency could be exchanged into conventional currency and vice versa. The difference between the purchase price and
sales price of the Bitcoins would serve as
compensation for providing the service
to support the exchange activity. This service should be the important part of the
entrepreneurial activities of the Swedish
plaintiff. The facts and circumstances to
be examined will, however, not include
payments made with Bitcoins.

The online encyclopedia Wikipedia
contains a large contribution under the
keyword Bitcoin that describes Bitcoin as
a payment system available worldwide.
The technical basis of this system is the
pooling of independent computers, which
also makes available transfers of Bitcoins
over the Internet. Because of this decentralized computer architecture, there
is no central handling agency for these
processes. System participants’ credit balances are stored in virtual wallets that are
–>

9 – Tax law – BLM – No. 1 – March 3, 2016

only accessible to the respective Bitcoin
owner through the use of encryption.
The first mention of Bitcoins was most
likely in 2008. Publication of open source
Bitcoin software then followed in 2009.
This core Bitcoin software forms the basis
of the decentralized database that is
administered by all system participants
and where all transactions are registered.
This databank, also called a blockchain, is
stored redundantly and decentralized on
all Bitcoin Cores where it is also administered and permanently actualized over
the Bitcoin network.

>>

Bitcoin’s exchange rate has often suffered from remarkable
fluctuations.

<<

Payments through the network are made
pseudonymous addresses. Although a
trade or contract partner cannot be identified, traceable information is created as
all transactions are publically registered
in the transaction history. Once a payment is made, it cannot be reversed when
it is confirmed by the network. The transaction history is stored publically in the
blockchain. The possession of Bitcoins is

proven by private keys, however. They are
known exclusively to the owner and grant
access to that particular wallet – that is,
that person’s Bitcoin account.
When the Bitcoin network came into existence in 2009, the first 50 Bitcoins were
created or mined.
The program protocol of the Bitcoin core
program determines that the maximum
number of Bitcoins that can be mined
will total 21 million.
New Bitcoins can only be created through
a process called mining. This process
creates new data blocks that are added
to the existing blockchains. Since the
introduction of the Bitcoin program, it
has become more and more difficult to
create new Bitcoins as the mining process
requires a permanent increase in computer power. Through 2013, 50 Bitcoins
were paid out for each newly created
block. Since 2014, though, that number
has halved to only 25.

promise from the issuing government
agency. Meanwhile, however, the system
has stabilized. One Bitcoin might actually be worth more or less $250 to $300.
Examining development over previous
years does show, however, that Bitcoin’s
exchange rate has often suffered from
remarkable fluctuations.
Although Bitcoins are a virtual payment
tool, there are now possibilities for using
Bitcoins for payments in the real world
(for instance, for games on the Internet or
for tour operators).
The critical response to Bitcoins’ creation
should not be overlooked. For instance,
there is the repeated allegation of Bitcoin’s use for illegal purposes (inadequate
control of the payment flow) as well as
the questioning of the legitimacy of noncentral payment creation.

The rise and risks of Bitcoins

Apparently, however, is there still considerable interest in the market for this payment tool documented, as demonstrated
by the European Court of Justice decision
presented in this article.

When the Bitcoin system was introduced, Bitcoins as a payment tool were
practically worthless. It can be simply
stated that trust was lacking that normal
currencies provide due to the payment

Advocate Juliane Kokott had extensively
evaluated and analyzed the facts and
circumstances to prepare the subsequent
court decision. In her final opinion of July
16, 2015, she first examined the question

if the exchange service planned by the
Swedish entrepreneur should be treated
as a taxable remunerated service.
Bitcoins and VAT: views expressed
by the general advocate
The general advocate confirmed this
question by making reference to an earlier
decision by the European Court of Justice.
In this connection, she also pointed out
the transfer of legal payment instruments
as such did not meet the requirements
of a fact subject to VAT. In a national
economy, payment instruments should
only have the purpose of facilitating the
exchange of goods. The general advocate further concluded that this finding
should also be valid for other payment
instruments whose function was also
exhausted through their respective use. In
this connection, she particularly referred
to the principle of tax neutrality in its
specification as a principle of equality.
The transfer of Bitcoins as such would
therefore not fulfill a taxable fact.
Since, as determined previously, the exchange service as planned by the plaintiff
does represent a taxable service, however,
further examination was made to see if
–>
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a tax exemption according to Article 135,
Section 1, of the VAT Directive would apply.
In this context, the focus was on the exemptions contained in Article 135, Section
1, lit. d) through f), of the VAT Directive.
After her examination, the general advocate concluded that the exemptions according to Article 135, Section 1, lit. d) and
f), would not apply.
This examination therefore primarily
refers to the exemption according to e).
This rule exempts from tax revenues that
relate to foreign currency, bank notes and
coins that are legal payment instruments.
In her analysis, the general advocate first
points out that a tax exemption cannot
apply if instruments are transferred on
only one side of the parties participating
in a transaction payment when goods
or services are transferred on the other
side. However, if, like in the present case,
a payment instrument is exchanged into
another one, it should be clear that the
exemption rule should, in principle, apply
to the exchange service.
The important question is, however, if
both payment instruments need to be
legal payment instruments. This seems to
be the view of the German version of the

VAT Directive transformed into German
law that speaks of “foreign currency …
which are legal payment instruments.”
Looking at other transformed versions
of the Directive, however, it appears this
conclusion might not be unique. England,
Finland and, particularly, Italy translate
the exemption rule much more openly.
According to the Italian version, it might
even be questionable if a legal payment
instrument needs to be at hand. Instead,
the most important point appears to
be the debt relief effect of the payment
instrument.
In her decision, the general advocate had
stated that the purpose of the exemption
rule should be decisive because of the
unclear interpretation situation. For her,
the purpose was that the convertibility
of payment instruments should not be
hindered by the levy of VAT. As the tax
exemption is not limited to currencies
valid within the EU, she further concluded
that, in the interest of unobstructed
money transferring, exchange of Bitcoin,
a pure payment instrument, into a legal
payment instrument should be exempt
from VAT.
The nonlegal payment instrument Bitcoin
could fulfill the same payment function
as a legal payment instrument.

Arguments from Germany regarding Bitcoins’ lack of stable value and its susceptibility to fraud did not convince the general
advocate of the contrary in this case.

in the interpretation of a directive rule
should not result in an exemption rule
losing its effect in the end.

The general advocate also sustained her
opinion in favor of a tax exemption for
the exchange of Bitcoins into “normal”
currency when the European Court of
Justice dealt with the case.

The court thereby followed the conclusion of the general advocate and confirmed in favor of the plaintiff that the
exchange of Bitcoins as a pure payment
instrument was to be treated as a tax
exempt service.

Judgment of the court

View of the German finance authority

The court followed the deliberations and
conclusions of the general advocate in full.

It is important to mention that the
German finance authority – at least so
far – does not share the opinion of the
European Court of Justice. Taxpayers
in the future may, however, invoke the
decision of the European Court of Justice
in their favor with regard to the treatment of VAT in the exchange of Bitcoins.
Regarding the ability to use Bitcoins for
purchase transactions: by all means, the
court decision sent a positive signal. <–

To begin, the court confirmed the opinion
that the exchange service planned by the
plaintiff had to be looked at as a taxable
service.
In particular, however, the court shared
the opinion of the general advocate
with regard to the tax exemption of the
exchange service.
In this connection, the court argued that
a too narrow definition of the term payment instrument would be against the
rule of tax neutrality as a basis of the VAT
system.
The analysis of the court also came to
the conclusion that linguistic differences

Heinz Zimmermann,
Rechtsanwalt, Wirtschaftsprüfer
und Steuerberater, Of Counsel,
DLA Piper LLP, Cologne
heinz.zimmermann@dlapiper.com
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Forming the digital single market
European law: EU Commission is set to change the legal framework
By Dr. Sven-Joachim Otto

T

he EU Commission is proposing the strategy of a connected
digital single market through
modernizing and simplifying consumer
rules for digital content and the purchase of online goods. It forecasts a
�4 billion increase in the EU’s GDP.
Introduction
Creation of the EU Digital Single Market
is one of the EU Commission’s key priorities for generating additional growth in
Europe. Despite the rapid expansion of
e-commerce, most European businesses
still do not make the most of the Digital
Single Market. The full potential of online
sales is not yet well exploited in the EU: In
2014, the share of e-commerce in the
total retail sector in Europe was 7.2%,
while in the United States this figure
reached 11.6%. Only 12% of EU retailers
sell online to consumers in other EU
countries, while more than three times as
many (37%) sell online in their own country (European Commission Fact Sheet
“Digital Contracts for Europe – Question
& Answer,” MEMO 15/6265).

The aim of the EU Digital Single Market is to reduce barriers and create new growth opportunities.
© nastco/iStock/Thinkstock/Getty Images

The EU Commission stated in its December 9, 2015, session that there was a
clear gap in EU legislation and that most
member states did not have any specific

national legislation for digital content
such as video and audio files, digital
games and software. In some member
states, supplying digital content may be

governed by rules pertaining to sales;
whereas in other states, the governing rules concern services or rentals. As
a result, remedies to address defective –>
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digital content differ. This creates legal
uncertainty both for businesses and consumers. Only a few member states have
recently enacted or started to work on
specific legislation concerning contracts
for supplying digital content. This risks
causing more legal fragmentation if no
action is taken at the EU level (see MEMO
15/6265).
Different national laws are still in place
There are only minimum EU requirements in place for goods, particularly
concerning consumer rights for defective
goods. As a result, there are still different
national laws in place. This situation creates legal uncertainty, imposes additional
costs on businesses and affects consumers’ confidence in cross-border shopping.
Differences in national contract laws are
a significant obstacle for cross-border
sales for four out of 10 EU retailers (39%)
currently selling online. The additional
one-off cost for businesses to adapt to
different consumer contract laws when
selling across borders is around �9,000
for each new member state in which they
want to sell. Three out of 10 consumers’
top concerns about buying online from
other EU countries are related to key
contract-law rights such as nondelivery of
orders, delivery of incorrect or damaged
products, and repair and replacement

of faulty products. This is why only 15%
of EU consumers buy online from other
EU countries, while almost three times
as many (44%) buy online in their own
country (see MEMO 15/6265).
At least 70 million consumers have
experienced one or more problems with
just four popular types of digital content
(music, antivirus software, games and
cloud storage) over the past 12 months.
However, only 10% of consumers experiencing problems received remedies. As a
result of these unresolved problems, consumers in the EU have suffered financial
and nonfinancial detriment estimated
at about �9 billion to �11 billion (about
�160 for each case).
The market potential
A 2015 study carried out by a team of
authors (“The macroeconomic impact of
e-commerce in the EU Digital Single Market,” by M. Cardona, N. Duch-Brown,
J. Francois, B. Martens and F. Yang, Digital
Economy Working Paper, IPTS-JRC )
estimates the macroeconomic impact of
e-commerce in the EU as follows:
“If the barriers related to contract law
were lifted, around 122,000 more businesses would sell online across borders.
Cross-border EU trade could increase by

around �1 billion. Increased online retail
competition will lead to retail prices going
down in all member states, averaging
-0.25% at [the] EU level, which will directly
increase household consumption in the
EU by about �18 billion. On top of that,
wider choice of products and services will
translate into higher consumer welfare.
Between 7.8 and 13 million additional
consumers would start buying online
cross-border. The average amount spent
annually by each cross-border buyer
would also increase by �40. Overall real
EU GDP is expected to gain about �4
billion per year.”
The EU Commission Work Program
As announced by the Commission in
its 2015 Work Program, the Commission
adopted a proposal for a directive on certain aspects concerning contracts for the
supply of digital content and a proposal
for a directive on certain aspects concerning contracts for online and other distance sales of goods in its December 15,
2015, session. Together with the proposal
for a regulation on cross-border portability of online content services, these
proposals are the first new legislative initiatives adopted under the Digital Single
Market strategy. The two directives will
take a targeted approach to fully harmonizing the key mandatory rights and obli-

gations of the parties to a contract for the
supply of digital content and the online
sales of goods (Communication from the
Commission to the European Parliament,
the Council and the European Economic
and Social Committee “Digital Contracts
for Europe – Unleashing the Potential of
e-Commerce,” Brussels, December 9, 2015,
COM[2015] 633 final, page 3).
How will these directives improve
the life of consumers in the EU?
Digital content (European Commission
Fact Sheet “Digital Contracts for Europe –
Question & Answer,” MEMO 15/6265):
•	Supplier’s liability for defects: If the
digital content is defective, the consumer can ask for a remedy. There will
be no time limit to the supplier’s liability for such defects because, unlike
goods, digital content is not subject to
wear and tear.
•	Reversal of burden of proof: If the
digital content is defective, it will
not be up to the consumer to prove
that the defect existed at the time of
supply, but rather for the supplier to
prove that this is not the case. This is
important considering the technical
nature of digital content where it can
–>
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be especially difficult for consumers
to prove the cause of a problem.
•	Right to end a contract: Consumers
will have the right to terminate longterm contracts and contracts to which
the supplier makes major changes.
•	Contract established in exchange for
data: If the consumer has obtained
digital content or a service in exchange for personal data, the new
rules clarify that the supplier should
stop using the data if the contract is
ended.
Goods:
•	Reversal of the burden of proof for
two years: It has already been the
case in the EU for some time that a
consumer asking for remedy for a
defective product does not have to
prove that the defect existed at the
time of delivery, and it has been up to
the seller to prove the opposite. Currently, the time period during which
the seller has this burden of proof
varies by member state; now it will be
extended to two years throughout
the EU.
•	No notification duty: Consumers will
not lose their rights if they do not

inform the seller of a defect within a
certain period of time, as is currently
the case in some member states.
•	Minor defects: If the seller is unable
or fails to repair or replace a defective product, consumers will have the
right to terminate the contract and be
reimbursed in cases involving minor
defects as well.

When supplying digital content, businesses will avoid the cost of legal
fragmentation that is emerging due to
the lack of EU-wide rules and the fact
that some member states are starting
to put specific national legislation into
place. When selling goods, businesses will
save the costs of having to adapt to the
contract-law rules of every member state
in which they want to sell.

•	Second-hand goods: For second-hand
goods purchased online, consumers will now have the possibility to
exercise their rights within a two-year
period, as is the case with new goods,
instead of the one-year period that
currently applies in some member
states.

>>

How will these directives improve life
for businesses in the EU?

<<

Businesses will be able to supply digital
content and sell goods online to consumers throughout the EU on the basis of the
same set of contract-law rules. This will
increase legal certainty and create a business-friendly environment (see European
Commission Fact Sheet “Digital Contracts
for Europe – Question & Answer,” MEMO
15/6265).

The proposed directive on
certain aspects concerning
contracts for the supply of
digital content will be applicable to lawyers’ websites and
to other websites providing
legal advice.

Common rules across the EU will reduce
contract-law-related consumer concerns.
More consumers will be encouraged to
start buying online from other EU countries, thus creating a market of up to 70
million online cross-border buyers. This
will open up new markets and will be particularly beneficial for small and mediumsized enterprises (SMEs), who need to

build their customer bases and often
need to go beyond their home markets.
How will the legal profession
be affected by the directives?
The proposed directive on certain aspects
concerning contracts for the supply of
digital content will be applicable to lawyers’ websites and to other websites providing legal advice. Provisions of the directive might collide with bar association
regulations. At the moment, Article 19 of
the draft directive prohibits contractual
limitation of liability in online contracts
with attorneys. Bar associations will have
to make sure that certain escape clauses
are integrated into the directive during
the legislative procedure of the European
Parliament and the Council. Otherwise,
many service providers in the legal sector
will face big problems when offering
online advice. <–
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Approaching the fifth anniversary of the UK Bribery Act
Lessons learned for internationally operating companies
By Ole Mückenberger, Jonathan Pickworth, Jonah Anderson and Moritz Mussmann
Introduction
The UK Bribery Act 2010 (UKBA) entered
into force on July 1, 2011. Prior to this date,
enterprises worldwide took advice on
their position, and legal departments
and external advisors were kept busy
updating and modifying internal anticorruption compliance systems to meet
the high standards required under the
UKBA. However, those in the business
community have expressed surprise that
four and one-half years after the act
came into force, the first UKBA cases are
only now being concluded. As we approach the fifth anniversary of the UKBA,
we examine the act and discuss recent
enforcement activity as well as the risks
and consequences involved for internationally operating companies regarding
antibribery compliance.
The UK Bribery Act – the toughest antibribery legislation in the world
When it came into force, the UKBA was
described as “the toughest antibribery
legislation in the world” and as “the

The UK Bribery Act is considered
to be the toughest antibribery
legislation in the world.

gold standard in antibribery legislation
worldwide.” Why then is it considered so
tough?

© greg801/iStock/Thinkstock/Getty Images

As a reminder:
•	Extraterritorial reach: The UKBA has
extraterritorial reach for both UK companies operating abroad and foreign
companies that carry on a business or
part of a business in the UK, for example, through representative offices.
•	Broad scope of application: Unlike
the US Foreign Corrupt Practices Act
(FCPA), the UKBA covers both bribery
of public officials and private bribery.
The “general bribery offenses” are set
out in sections 1 and 2 of the UKBA,
and bribery of foreign public officials
is a crime under section 6 of the
UKBA. The separate section 6 offense
was created to simplify the prosecution of those who bribe foreign
public officials by recognizing (a) the
evidential difficulties in establishing
the functions for which a foreign public official is responsible and (b) that

securing evidence can be reliant upon
the cooperation of the state any such
officials serve.
•	Strict corporate liability for failure to
prevent bribery: It was the corporate

offense under section 7 of the UKBA
that led to the increase in workload
for compliance departments and professional advisors. This offense was
intended to make the prosecution of
corporates for bribery offenses a
–>
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much more attractive proposition for
prosecutors and allow them to avoid
the legal construct of the “directing
mind.” The directing mind principle
requires that for a company to be
liable for an offense, the commission
of the offense must be attributed to
someone who represents the directing mind and will of the company. In
practice this means very senior directors. Section 7 of the UKBA creates a
strict liability offense for failure of a
commercial organization to prevent
bribery on its behalf by an “associated person” who is widely defined
as a person who performs services
for or on behalf of the commercial
organization and can be an employee,
an agent, a subsidiary or even a third
party. The bribe must be paid by the
associated person with the intention to obtain or retain business or to
obtain an advantage in the conduct
of business for the relevant commercial organization. There is no need to
either prove some kind of intention or
knowledge of the bribery or positive
action regarding the act of bribery on
the part of the relevant commercial
organization. There is only one potential defense: the relevant commercial
organization had “adequate procedures” in place that were designed to
prevent an associated person from

bribing another person. The burden
of proof regarding the adequacy of
procedures lies with the relevant commercial organization. The provision
has yet to be tested by the courts.
•	Severe penalties: A breach of the
provisions of the UKBA can result in
severe penalties and other consequences. Individuals found guilty of
bribery offenses face up to 10 years
imprisonment and unlimited fines.
Companies failing to prevent bribery also face unlimited fines and
debarment from bidding on public
contracts. In addition, a convicted
individual or organization can be
subject to a confiscation order, while
convicted company directors may be
disqualified from acting as directors.
•	Facilitation payments: The UKBA
even covers “facilitation payments” or
“grease money.” Facilitation payments
are small payments made to foreign
officials for routine government actions with the intention of expediting
an administrative process, for example, the granting of a visa. While these
payments are punishable under the
UKBA, they are subject to an exception in its US equivalent, the FCPA.

The early years – the slow start of the
UK Bribery Act
After the initial fanfare, there was little
publicity regarding the UKBA, despite
its very strict provisions and the serious
consequences for which it provided. In
the business community, there had been
great expectations regarding enforcement of the UKBA and a perception that
little had happened. There were some
initial prosecutions by the Crown Prosecution Service regarding minor bribery,
including, for example, a student who
tried to bribe his tutor, but there was no
corporate enforcement until 2015. This
was not a surprise to white-collar crime
practitioners. The UKBA criminalized
conduct that wholly occurred after July
1, 2011. Offenses predating July 1, 2011, or
committed partly before the date would
be assessed under the previous corruption laws. It was therefore unlikely that
the Serious Fraud Office (SFO) would
have prosecuted many cases under the
UKBA because the offenses would have
had to have post-dated July 1, 2011, in
its entirety and would have had to have
come to light and then be investigated
and brought to trial. The SFO is a specialist prosecuting authority that tackles the
top level of serious and complex fraud,
bribery and corruption. Such cases involve
voluminous documentary evidence, and it

is normal for such a case to take three to
five years to reach trial following the start
of an investigation.
The previous SFO director, Richard Alderman, had taken a constructive approach
to dealing with corporates. He encouraged companies to self-report to the
SFO and instruct a law firm to conduct
an independent internal investigation. A
corporate could then receive a criminal
or a civil settlement, so this approach
motivated corporates to self-report. The
use of civil settlements was, however,
criticized by one of England’s most senior
judges. When David Green was appointed
as director of the SFO in 2012, he restated
the role of the SFO as that of a prosecutor.
The era of constructive engagement with
companies by the SFO appeared to end.
In February 2014, the SFO gained the ability to enter into a deferred prosecution
agreement (DPA) with a corporate. A DPA
is available for specified offenses including UKBA offenses and has the effect of
suspending criminal proceedings subject
to the corporate’s agreement to a course
of conduct. The DPA process includes
judicial scrutiny. At the conclusion of the
term of the DPA, the matter is concluded
without prosecution if the corporate has
complied with the necessary obligations
under the DPA. Terms can include a financial penalty and the use of a monitor –>
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to assess and oversee a company’s internal controls.
Recent enforcement –
enforcement in the UK is picking up
speed
A number of recent cases have demonstrated the UK is committed to enforcing
the UKBA and to taking action against
corporates.
•	First conviction of a company at trial
regarding an overseas bribery scheme:
Smith and Ouzman Ltd. In December
2014, Smith and Ouzman Ltd, a company specializing in printing security
documents, and two of its senior
executives were convicted of agreeing
to pay bribes totaling approximately
£500,000. The payments were used
to influence the award of contracts in
Kenya and Mauritania. The company
and executives were charged with
bribery offenses under old bribery
laws as the offenses predated the
UKBA coming into force. The directing
mind principle was therefore relevant
to prosecution of the company under
the old law. The company was not,
however, large and, as a result, a conviction was easier to achieve than had
it been a large multinational company
with a more complicated governance

structure. Smith and Ouzman Ltd was
fined a total of £2.2 million and the
SFO has subsequently charged other
companies under the old law. One of
the executives was sentenced to three
years in jail and the other was given
an 18-month suspended sentence.
•	First resolution of a case relating to
section 7 of the UKBA: Brand-Rex
Ltd. Scotland’s prosecution service,
the Crown Office, concluded a civil
settlement in the amount of £212,800
with Brand-Rex Ltd, a developer of
cabling solutions. In June 2015, solicitors for Brand-Rex Ltd had submitted
a self-report to the Crown Office. The
company had been operating a reward program for UK distributors and
installers for achieving certain sales
targets, and the program included
foreign holidays as one of the rewards.
The program itself was legitimate,
but one of the independent installers passed on his reward, in the form
of his company’s travel tickets, to an
employee of a customer. The employee was in a position to influence
decisions as to where his company
purchased cabling. As a result of this
behavior, Brand-Rex Ltd was in breach
of section 7 of the UKBA.

>>

It is time to review and
stress test compliance, and
especially antibribery programs, to see if they meet
the stringent requirements
imposed by the UKBA.

<<

•	First DPA and first offense related
to section 7 of the UKBA before an
English court: Standard Bank plc:
Standard Bank plc was the subject of
a charge alleging failure to prevent
bribery contrary to section 7 of the
UKBA. The charge was suspended pursuant to a DPA. The suspended charge
related to a $6 million payment made
by a former sister company of Standard Bank plc, Stanbic Tanzania, to a
Tanzanian company that was owned
by three shareholders, one of whom
was a current high-ranking public
official and another a former highranking public official. The SFO alleged
the payment was a bribe intended
to induce members of the Tanzanian
government to favor Stanbic Tanzania
and Standard Bank plc’s proposal for
a $600 million private placement to
be carried out by the government of
Tanzania. The placement generated
transaction fees of $8.4 million that

were shared between Stanbic Tanzania and Standard Bank plc. Standard
Bank plc submitted a self-report to
the SFO and voluntarily provided
evidence. Standard Bank plc agreed
to pay the following penalties under
the DPA: compensation of $6 million,
interest of $1.15 million, disgorgement
of profit of $8.4 million, a financial
penalty of $16.8 million, and prosecution costs of £330,000.
•	First guilty plea regarding an offense
under section 7 of the UKBA: Sweett
Group plc: Sweett Group plc had originally submitted a self-report to the
SFO ahead of an article in the media
that alleged the company had been
involved in bribery in the UAE. Sweett
Group plc subsequently entered into
a dialogue with the SFO regarding a
separate issue. The relationship with
the SFO appears to have deteriorated
and the SFO ultimately did not invite
Sweett Group plc to take part in a DPA
process. Sweett Group plc ultimately
agreed to plead guilty to an offense
under section 7 of the UKBA. A sentence is expected to be handed down
on February 19, 2016.
These cases indicate that the much
anticipated enforcement of the UKBA
has now begun. The coming years will –>
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potentially see a number of provisions of
the UKBA litigated in the appellate courts
and perhaps guidance on the meaning of
“adequate procedures” will emerge. The
SFO is, however, now willing and able to
strictly enforce the UKBA and will take
an aggressive approach with corporates
regarding overseas bribery. Even with the
chance of obtaining a DPA, many whitecollar crime practitioners believe there is
little advantage in cooperating with the
SFO under the current administration.
The SFO is taking on high-profile cases
and a number of household names are
currently under investigation regarding
allegations of overseas bribery.
Lessons learned – consequences
for globally operating enterprises
The latest developments in UKBA enforcement and prosecution reveal that
the UKBA is – now more than ever – a
very relevant risk for companies operating
internationally given the broad reach of
the statute and the danger “associated
persons” can pose to a company. It has
become even more important now that
the SFO and the UK courts have proven
they are getting serious with enforcing
the act. It is time to review and stress test
compliance, and especially antibribery
programs, to see if they meet the stringent requirements imposed by the UKBA.

It is not enough for a company to have
a policy to make use of the adequate
procedures defense. The policy must be
implemented properly and tailored to
your firm’s business. A policy will need
to be reviewed over time to ensure it
remains fit for purpose. The UK Ministry
of Justice published guidelines in March
2011 that enshrined six principles necessary to accept a company’s compliance
as “adequate”: proportionate procedures,
top-level commitment, risk assessment,
due diligence, communication (including
training), monitoring and review. Only
companies having procedures available
that comply with these principles will
have a defense against liability under section 7 of the UKBA. This includes appropriate steps to manage the risk of third
parties performing services, including due
diligence, contractual protections and,
potentially, compliance audits. <–

Ole Mückenberger,
Rechtsanwalt, Local Partner,
White & Case LLP,
Frankfurt am Main
omueckenberger@whitecase.com

Jonathan Pickworth,
Solicitor, Partner,
White & Case LLP,
London
jonathan.pickworth@whitecase.com

Jonah Anderson,
Solicitor, Associate,
White & Case LLP,
London
jonah.anderson@whitecase.com

Moritz Mussmann,
Trainee Lawyer,
White & Case LLP,
Frankfurt am Main
mmussmann@whitecase.com

www.whitecase.com

18 – Marketplace – BLM – No. 1 – March 3, 2016

Flexibility, trust and courage
Gender diversity in the German legal market: the insider perspective – a roundtable discussion

T

his online magazine not only
covers aspects of business law.
From time to time we also
examine law from a business perspective,
which means we take an open view to
fundamental developments within the
legal market. One topic we have wanted
to explore is diversity, so we initiated a
roundtable discussion to find out what is
really going on in the German market. We
invited the following high-level participants to speak with Thomas Wegerich,
Editor of Business Law Magazine: Dr.
Claudia Milbradt, Partner, Clifford Chance;
Christiane Dahlbender, Associate General Counsel, Mars Europe; Martina Seidl,
General Counsel, Fujitsu Technology Solutions; Severin Löffler, Assistant General
Counsel, Microsoft; and Wolf Kahles,
Head of HR in Germany, Clifford Chance.
With regard to diversity in the German
legal market, where do we stand today?
Dahlbender: I think we are far behind
other countries, especially if we take a
look across the border to France. From my
point of view, company management is in
charge to create better working conditions and career options for women.

interviews I can see that work-life balance
is becoming more and more important
not only for women but for young men,
too. They want to take on their share of
family duties in addition to an ambitious
career. An in-house role seems to be still
quite attractive in this regard. From my
experience, many in-house legal departments have actually achieved a rather
good gender balance at the team level.
At team-manager levels, however, the
ratio usually changes significantly, and
top-level female general counsels are still
extremely rare.

It’s all about organization: With a laptop and mobile phone, you can basically carry your
“office” to wherever you need to be.
© Fuse/Thinkstock/Getty Images

Kahles: That’s true to some extent. But
diversity is, of course, handled differently
in different countries. If you take a look
at law firms in Germany, you have to say:
Quite a bit has already been done. On the
other hand, law firms tend to be conservative and do take a somewhat reserved
position regarding cultural changes and
new and innovative concepts about
working.

Milbradt: I think you need to properly
organize the workload to enable women
to combine an ambitious career with a
family life.
Seidl: Actually, I would take this even
one step farther: The work environment
should be organized in a way that makes
a work-(family) life balance achievable
for male and female employees. In job

Mr. Löffler, do you agree?
Löffler: I think we have improved on diversity, but we still have a ways to go. Let’s
face it, in the IT industry we lack talent: In
Germany alone, 41,000 positions are open
since we don’t find the highly skilled
people we need. We need to encourage
women to work in this sector, otherwise
we lose against competition. Wolf Kahles
mentioned innovative concepts: This is
crucial. We need to approach such concepts with an open mind – and quickly.
–>
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Milbradt: Things change slowly, but you
can see some progress. It’s also, however,
about the company changing its behavior
concerning organization of the workload
which helps women combine an ambitious career with a family perspective.
Ms. Dahlbender and Ms. Seidl, do you have
any encouraging news from your companies that you can report?
Dahlbender: I agree with Ms. Milbradt.
Organization is the key. Keeping your
team and your different tasks running
makes all the difference. This includes
working part-time and having both a
demanding job and a family and kids. Let
me add one more point: One should not
underestimate the importance of role
models – women who have made it to
the top in their respective companies.
Seidl: That’s exactly right. Plus, from my
experience it is most important to have
a counterpart at the next management
level who really wants to see diversity
happen.

a law firm or a legal department. I think
even today part-time in the legal market
still has some stigma attached to it. Why
don’t we talk about “mobile working”
instead? Let’s face it, that’s the reality.
Every one of us works from home over the
weekend, but when it comes to practicing
that on one day between Monday and
Friday, it’s a catastrophe.
Would you agree, Ms. Milbradt?
Milbradt: Yes. Prejudices linked to certain wording such as part-time form a
stumbling block for women. The fact is
that the ambitious women working parttime, often work more than their agreed
percentage.
Does all this sound good enough to you,
Ms. Dahlbender, Ms. Seidl and Mr. Löffler?

What is your human resources’ perspective
on all this, Mr. Kahles?

Dahlbender: I believe that we will only
see positive developments regarding
diversity if employers and employees
discuss this topic with the shared goal
of creating a working atmosphere that
enables rather than interferes with different concepts of life and different career
options.

Kahles: We’ve mentioned the tricky
aspect of working part-time in a very
challenging and demanding business like

Löffler: Flexibility and trust, that’s what
really matters. We at Microsoft don’t even
care about who is working from where:

It could be the office, it could be at home
or it could be on the road. Employees
are even very free in deciding when they
work. All we expect from our colleagues is
that they are available for their individual
work – but there’s no need to be physically present and not necessarily from 9 to
5. Modern technology is the key to that. If
you can work in a paperless environment,
if all information is available from your
laptop and if conference calls are easy to
set up, you can work almost everywhere
and anytime. This gives you much freedom for your professional and private life.

Kahles: I do agree that this “culture” you
mentioned does not necessarily lead to
doing the job effectively.

Seidl: I fully agree. The work needs to get
done – it’s as simple as that. And in most
situations for a lawyer, it doesn’t really
matter where the work gets done. Modern technology is a great enabler in this
regard. With a laptop and mobile phone
in your handbag, you can basically carry
your “office” to wherever you need to be.

Milbradt: That’s certainly true; but given
my own experience, women are often
more focused and very efficient in their
working style. On the other hand, women
in leadership roles do have a better
understanding for the different needs in
their team when it comes to organizing
things as flexibly as possible.

Does this fit into the typical law firm
culture of always being (or pretending to
be) present in the office?

Seidl: From my experience, I’d say no. In
my leadership team, I have three male
and two female team leaders (who
worked part-time in their leadership role
when their children were very young) and
I cannot see a difference in leadership
that I would say was gender based.
The difference stems from individual
personalities.
–>

Milbradt: It’s not a question of being
present in the office. It’s a question of
building trust with the client and ensuring that things are done when needed.
This requires proper communication.

Now I would like to touch on a different
point. May I ask you, Ms. Milbradt,
Ms. Dahlbender and Ms. Seidl: Do women
lead their teams differently compared
with men?
Dahlbender: To be quite honest, I think
it’s pretty simple: Either you are good and
able or you aren’t. Irrespective of if we are
talking about men or women
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Let’s now have a look into the crystal ball:
What has to be done to improve diversity
in the German legal market?
Löffler: Change the culture and let employees have more say in deciding when
and where they work! Trust them.
Milbradt: Women have to find and go
their own way. They should not always
try to anticipate what others might
expect from them. Be resilient and
self-confident.
Dahlbender: Courage! That’s what it
takes.
Kahles: Global firms should be more
optimistic and confident in trying new
models rather than finding reasons not
to change anything.
Seidl: We need managers who, based on
personal conviction, are keen to build
diverse (leadership) teams. We also need
women who have the will and courage to
take on an ambitious career.
That sounds rather optimistic and
straightforward, but: Does anyone think
we need a women’s quota to take diversity
to the next level?

Kahles: Well, maybe just for an interim
period until we have achieved a level playing field for women and men. In reference
to the conservative culture [we discussed
earlier]: When it comes time for change,
you need to have a route, you need to
have demand – both internally and externally – and you need to have someone to
drive change. That might be a quota, that
might be clients, that might be the next
cohort of future colleagues or your supervisory board, and the like. But you have to
be encouraged to start the journey.
Löffler: I don’t think a women’s quota is a
solution. We need to concentrate on the
change of working conditions for women
(and also for men!) in order to enable
them to balance their professional life
with their families and their private lives.
Certainly, we need the proper infrastructure like kindergartens and the like, but,
more importantly, we need a different
cultural approach in companies. Flexible
work models are crucial to advance diversity and to attract talent.
Milbradt: Just one rhetorical question:
Does anyone want to be seen as the
woman who was lucky enough to get a
certain position because it was reserved
by a quota?

Dahlbender: Yes and no. A women’s quota
might create pressure that could be helpful to achieve a better standard when it
comes to diversity topics, but a woman
with the right characteristics will always
make it to the top.
Seidl: At the moment, I would say “unfortunately, yes.” That’s because the change
in mindset is too slow. However, I strongly
believe that in 10 years’ time people
will see diversity and flexible work-life-
balance models as normal as we see
equal voting rights for men and women
today.
Thank you very much for sharing your
ideas. We’ll certainly continue to keep an
eye on the development of diversity in
Germany.
The interview was conducted by
Professor Dr. Thomas Wegerich,
Editor of Business Law Magazine.
thomas.wegerich@
germanlawpublishers.com

Participants:
Christiane Dahlbender,
Associate General Counsel,
Mars Europe
christiane.dahlbender@effem.com
Wolf Kahles,
Head of HR in Germany,
Clifford Chance
wolf.kahles@cliffordchance.com
Severin Löffler,
Assistant General Counsel,
Microsoft
severinl@microsoft.com
Dr. Claudia Milbradt,
Partner, Clifford Chance

claudia.milbradt@cliffordchance.com
Martina Seidl,
General Counsel,
Fujitsu Technology Solutions
martina.seidl@ts.fujitsu.com

21 – Legal market – BLM – No. 1 – March 3, 2016

The ‘more-for-less’ paradox
When a theory takes on a life of its own, a reality check can help:
results of a survey conducted by Bucerius CLP and Deutscher AnwaltSpiegel
By Markus Hartung and Arne Gärtner
pa|ra|dox
•	(formal) a [seemingly] irresolvable
contradiction in terms; nonsensical,
contradictory
•	(colloquial) very strange; utterly absurd, nonsensical
The issue at hand
In the wake of the financial crisis, the
legal markets have been subject to constant change, and nothing has been, at
least at first glance, like it was before. This
has raised the question of which trends
might decisively influence the future
development of the market. This question was systematically addressed for the
first time by Richard Susskind in his book
Tomorrow’s Lawyers: An Introduction to
Your Future in which he identified three
key drivers: (a) the “more-for-less” challenge, (b) the process of digitization and
(c) liberalization, understood as increasing deregulation, in particular in conjunction with the dissolution of the monopoly
of the legal consulting sector.

The effects of digitization, in other
words the revolutionary or perhaps
merely evolutionary impact of innovative
technology on legal consulting activities, were the focus of last year’s and in
particular this year’s fall conference of
Bucerius Center on the Legal Profession
(CLP, Hamburg). Indeed, the (postponed)
launch of the beA (besonderes elektro
nische Anwaltspostfach), an electronic
mailbox for legal professionals, is apparently a greater source of inspiration
for the German legal profession than
Watson, the IBM supercomputer, whom
most others look to in wonderment.
Nor has the topic of deregulation made
its way into the German legal landscape, where most participants still feel
couched in the comfort zone of the Legal
Services Act (Rechtsdienstleistungsgesetz)
and the rather conservative German
Federal Bar.
The more-for-less challenge, for its part,
dances to a different tune. Its aim is to, in
short, bring general counsels to cut 30%
to 50% of their budgets under intense

Companies’ commitment to quality is now focused more on the output than on the input.
© TommL/iStock/Thinkstock/Getty Images

and increasing cost pressure – with
direct consequences for external legal
counsels. The latter are expected to, in
the face of increasingly complex regulatory demands, provide more services at
significantly lower fees. Susskind, for his
part, believes that “the more-for-less challenge, above all others, will underpin and
define the next decade of legal service.
The more-for-less challenge will, I expect,
irreversibly change the way that lawyers
work.”

More for less: a self-sustaining
machine
This concept has become very prominent
within very little time, with nearly everyone immediately taking it at face value.
There’s no law firm that does not try to
explain issues without reference to this
trend, not a general counsel who will not
assuredly refer to these constraints when
negotiations with firms become difficult.
The theory is indeed compelling and –>
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convincing—and we, consumers that we
are, are happy to buy into this concept.

conclude that the more-for-less theory
does not hold.

But is that really all there is to the idea?
Can it be that simple? Susskind’s books
appear to remain, despite enjoying a
certain degree of notoriety, by and large
unread. At Bucerius CLP, we regularly examine market data and developments of
individual law firms. For some time, we’ve
had doubts about whether the more-forless concept, as commonly understood,
is tenable. The latest economic data of
the leading German commercial law
firms tend to invalidate the theory, yet
lacked consensus; and the same applied
to the results of the Juve 2014/15 in-house
survey.

The facts show ...

For this reason, Bucerius CLP, in collaboration with Deutscher AnwaltSpiegel (a sister magazine of Business Law Magazine),
conducted a brief survey among in-house
lawyers in October and November 2015
in order to capture the mood of the time.
Of 700 in-house lawyers contacted, 66
responded. Clearly, this response rate of
not even 10% does not reach statistical
significance and qualifies, if anything,
as “empirical impressionism.” Nevertheless, we believe that, taken together, the
economic data of big law firms, the Juve
in-house survey and our survey provide
a sufficiently solid basis from which to

First, the figures of the law firms: When
looking at the segment of the 30 largest law firms in Germany as determined
by revenue , we observe a significant
increase in sales since 2006. In that year,
the revenue of these firms was approximately €2.7 billion, compared with about
€3.5 billion in 2014/15. That represents an
increase of nearly 30%, despite a decline
in 2008/09 following the onset of the
financial crisis. What also increased was
the number of lawyers and other professionals working in this sector, namely
from 5,406 in 2006 to 6,771 in the 2014/15
period, representing a 25% increase.
By contrast, the revenue per lawyer as
a measure of productivity has been
stagnating since 2007, albeit at the high
level of over €500,000, and has regained
its precrisis level of 2006 in the 2014/15
period.
“More” yes, but not “for less”
With all due respect, this demonstrates at
best “more,” but not “for less.” These law
firms were able to expand their business such that productivity remained the
same despite strong growth in human re-

sources. This speaks for stronger demand
as well as a largely stable price structure.
Nevertheless, the market segment of the
top 30 is rather specific, and the figures
available have more of an indicative effect, meaning that on their own they do
not allow us to draw any reliable conclusions.
The decisive factors: efficiency,
quality and intelligent resource
management
Our survey showed that the more-for-less
theory was unknown to a quarter of the
respondents; and of the remaining 74%,
41% said they were not confronted with
this challenge in their function. The question of whether in-house lawyers expect
more performance from their external
counsels at lower fees was answered by
41% respondents with “yes” and by 35%
with “no.” The remaining 24% gave very
differentiated responses, which essentially confirms that in-house lawyers have
clearly become more professional in their
purchasing behavior and their expectations in recent years. This is because
expectations of efficiency in the provision
of legal services have risen, while those of
quality have changed. This means that clients thoroughly understand that services
supplied by lawyers have a price and that
they therefore expect intelligent resource

management from law firms. This generates pressure on the business model of
law firms, a topic we have already examined and discussed in the May 2015 issue
of Deutscher AnwaltSpiegel (“Die Revolution fällt aus, Unternehmen treiben die
Evolution,” by Markus Hartung).
Workload in legal departments,
internal budgets ...
Apart from these assessments, we also
inquired about changes in the workload
of companies as well as about changes in
internal and external budgets. The results
were surprising, and they likewise invalidate, as do the reported changes in firms’
sales figures, the more-for-less theory.
More than 80% of respondents said the
workload has grown or grown strongly.
There is thus hardly any doubt regarding
the “more,” which is consistent with the
sales growth experienced by law firms.
But the strategy of the companies is not
as simple as is suggested by the theory
(as it is commonly understood). This
is because nearly 80% of respondents
declared they are meeting the increased
requirements through the improvement
of internal processes and savings in the
use of external counsels, with only 4% observing a concomitant pressure to reduce
lawyers’ fees as a result.
–>
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Number of employees ...
When asked about a change in the number of employees in legal departments,
40% of respondents reported the number
of employees has grown strongly or very
strongly. According to the Juve in-house
survey, this percentage even lies at 60%.
When asked whether the number of employees declined, 30% of respondents said
“yes” in our survey, compared with 11% in
the Juve survey. Nevertheless, results were
fairly similar when respondents were
asked whether the number of employees
remained the same. This, in turn, is a very
strong indication against the “for less”
part of the theory and instead suggests
that companies are responding to an
increasing workload through insourcing.
Thus the indirect pressure on law firms,
as such, does not confirm the validity of
the theory.
Last but not least, counsels’ budgets
In the end, we also examined the development of counsels’ budgets; and here,
too, the theory proves untenable, with a
total of 31% of respondents stating the
budgets for external counsels have grown
or have grown strongly. Only 38% of
respondents observed a reduction in the
budget, while the budget was estimated

to have remained the same according to
one-third of respondents.
Instead of a uniform pattern,
a very nuanced landscape
Taken together, this information appears to strip the more-for-less theory, as
commonly understood, of its clout. While
it appears to be true that the workload
has grown (strongly) in recent years, in
many cases both the number of in-house
lawyers and the external budgets grew as
well. Only a smaller portion of respondents observed the number of employees
and/or budgets had decreased.
That said, what is the bottom line? Companies respond to an increased workload
through a combination of insourcing and
the greater use of external counsels. Layoffs and budget cuts also occur, but not
as the primary means. Companies thus
respond professionally to the changing
world when they expect law firms to participate in this professionalization. Here,
law firms cannot afford to lean back;
instead, they must engage in meeting the
growing demands for intelligent resource
management. In that context, the legal
consulting sector is no longer associated
with the traditional business model or
as a service to be provided exclusively by
lawyers.

Furthermore, the data show companies’
changed commitment to quality, which
is now focused more on the output than
on the input. In a nutshell, while companies acknowledge that lawyers in full
“war paint” (for example, honors degrees,
academic titles) come at a price, they are
willing to dispense with them if corporate needs can be met with other means.
This was evidenced in the discussions at
this year’s fall conference and the much
stronger interest on the part of in-house
lawyers in innovative technology. As
predicted, companies will continue to
drive developments in the legal market.
Here, law firms have the choice of drifting
passively with the tide or of responding professionally, for example by taking
entrepreneurial action.

latter understanding that will indeed
change the nature of the provision of
services by law firms – albeit more slowly
than anticipated by many. <–

Conclusion:
more for less does not hold

Editor’s note:
Markus Hartung is co-editor of the book
“Der Rechtsmarkt in Deutschland (The
German Legal Market)”. You will find more
information HERE. (tw)

What then is the upshot of the morefor-less theory? If understood in simple
terms as denoting more value for less
money, the theory is refuted or at least
not validated. Yet we should in any event
be parting from this understanding. If
interpreted in a more nuanced way as
a call on in-house lawyers and external
counsels to keep a watchful eye over how,
by whom and at what cost services are
delivered, the theory is tenable. It is this

Markus Hartung,
Lawyer and Director of the Bucerius
Center on the Legal Profession, Bucerius
Law School, Hamburg and Berlin
markus.hartung@law-school.de
Dipl. Kfm. Arne Gärtner,
Fellow at the Bucerius
Center on the Legal Profession,
Hamburg
arne.gaertner@law-school.de

www.bucerius-clp.de
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Working together
New cooperation: Business Law Magazine and AmCham Germany join forces

Who is AmCham Germany?

By Dr. Hanns Christoph Siebold and Dr. Mark C. Hilgard

The American Chamber of Commerce in
Germany e.V. (AmCham Germany) is a private,
nonprofit business organization that represents
the interests of American and German companies engaged in transatlantic business in all
economic sectors. AmCham Germany acts as
the voice of American companies in Germany,
which generate more than 650,000 jobs and
over €130 billion in investments. In addition,
AmCham Germany offers a range of services
that connect companies worldwide and identify
opportunities in the international market.

I

n this new column, the Corporate
and Business Law Committee of the
American Chamber of Commerce in
Germany e.V. (AmCham Germany) will
address topics of interest to the transatlantic community as well as report
on recent events and developments
and future initiatives of the committee. AmCham Germany is pleased
to have the opportunity to regularly
report in Business Law Magazine as the
committee and the magazine operate along the same lines and address
the same international audience.
The Corporate and Business Law
Committee
AmCham Germany’s Corporate and
Business Law Committee represents
the interests of companies involved in
German-American trade relations.
The committee analyzes, discusses and
monitors questions relating to commercial and company law in transatlantic
business operations. It aims to provide a
forum for exchanging information and

AmCham Germany’s Corporate and Business Law Committee represents the interests
of companies involved in German-American trade relations.
© PromesaArtStudio/iStock/Thinkstock/Getty Images

best practices for its member companies,
as represented by their in-house counsel.
The committee addresses such topics
as the transatlantic debate about data
protection and privacy. It organizes, for

example, professional meetings to discuss topics of interest to corporate law
departments (for instance, how to deal
with employee e-mail accounts, the consequences of the growing proliferation
of social media networks and their use –>

AmCham Germany was founded in 1903.
With nearly 3,000 members today, it is the
largest bilateral business association in
Europe and has strong connections with a
global network of more than 110 AmChams.
The organization’s official domicile is in Berlin;
the executive office is located in Frankfurt am
Main. Twelve regional committees offering
various networking opportunities and services
to members form the basis of AmCham
Germany’s regional representation.
It is AmCham Germany’s mission to enhance
global economic and trade relations built on
a strong foundation of a US-German partnership. AmCham Germany actively supports and
promotes its members’ interests through their
global business and political networks as well
as through other AmChams worldwide. The
Chamber enables and fosters cross-cultural
understanding, cooperation and new investment through our commitment to transparent dialogue, unrestricted trade and a competitive, open business climate.
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in the workplace) and corporate governance. It examines sensitive issues such as
dealing with hospitality and compliance
management or “Grexit” (how would it
be legally possible for Greece to leave the
eurozone without leaving the EU itself).
The committee also discusses how car
manufacturers deal with class actions in
the US and how class actions are handled
in the EU. Class actions, mass litigation
and collective redress are constant subjects on the committee’s agenda.
The committee discusses such questions as to whether or not US Chapter 11
proceedings should serve as a model for
implementation in the German Insolvency Act, and also frequently deals with
trends in extraterritorial litigation against
global businesses.
The Corporate and Business Law Committee also monitors legislative initiatives on
the transatlantic, European and national
levels (for instance, current developments
on Sarbanes-Oxley, FATCA and, just recently, OFAC) and provides a platform for
exchanging best practices. The committee has initiated a debate on the merits
of English as an official language in
German courts and also discusses compliance issues with several top compliance
managers and experts in this area. It
continuously debates such initiatives as

the Transatlantic Trade and Investment
Partnership (TTIP), in particular legal
issues involving investor protection and
investor-state dispute settlement. In this
connection, the committee also engages
in discussions with representatives of the
US and German governments regarding
TTIP and the legal questions connected
with the proposed initiative. The committee is also involved in public presentations involving TTIP legal matters. It
addresses hot-button compliance issues
as well such as gender quotas and compliance statements. It also issues position
papers on, for example, TTIP, in particular
concerning legal issues related to investor
protection by arbitration, and on initiatives to support trademark elimination
via plain packaging. By issuing press
releases and analyses on new developments in corporate and business law, the
committee continuously contributes to
law-making processes and discussions.
Depending on the subject, the Corporate
and Business Law Committee cooperates with other AmCham Germany policy
committees, for instance the Financial
Services Committee or the Telecommunications, Internet & Media Committee.
The committee monitors legislative initiatives both on the European and national
levels. It seeks to inform the media and

expand its dialogue with policymakers in
Brussels and Berlin.
Conclusion

Editor’s note:
For more information, please visit
www.amcham.de/public-affairs/
public-affairs-overview/law/

AmCham Germany addresses all issues
that the in-house counsel of companies
active in the transatlantic business typically encounter and have to address. The
committee not only serves as an excellent
platform to exchange views with colleagues, to keep up to date on issues in
the legal community and to meet experts
from all areas of US and European law,
but also to launch joint initiatives and
joint forces. <–
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