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Business Law Magazine:
India and France have joined the club

Dear Readers,

Our network is expanding its global reach: We 
welcome the German Chambers of Commerce in 
India and France as new partners of Business Law 
Magazine (BLM).

In this fourth issue of BLM you will find an in-depth 
article on the EU directive on antitrust damages 
actions. This is a brand new law that is shaking up 
the legal landscape quite a bit – so make sure you 
don`t miss the piece.

You are more interested in M&A topics, Purchase 
price clauses, compliance management systems, 
diversity or pension matters?  No problem, our team 
of outstanding authors has covered it all.  
Enjoy reading!

Best regards,

Thomas Wegerich

Professor Dr.  
Thomas Wegerich, 
Publisher,  
Business Law Magazine

wegerich@businesslaw-magazine.com
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The political events in the Middle East in the 
context of the “Arab Spring” are also 

generating new legal aspects and challenges for 
doing business in the region.

Politics in the Middle East

The MENA-Region was, due to its political, 
economic, legal and cultural peculiarities, never 
quite an easy playing field for foreign companies, 
especially not for SMEs. Nevertheless, for many 
decades they operated by and large in a relatively 
stable environment wherein an insider was able 
to navigate reasonably and safely. All this has 
changed since the protests of 2011 in Tunis and 
Egypt have ignited a process toppling autocratic 
heads of states (Tunis, Egypt, Libya, Yemen), civil 
war breaking out (Libya, Syria, Yemen), and 
ultimately even existing geographical boundaries 
of states might be changing in the process (Syria, 
Iraq, Libya, Yemen) and new states (Kurdistan) as 
well as quasi-states (Islamic State/ IS) might be 
emerging. This process, perhaps better described 
as “Arabellion” rather than the largely discredited 
original “Arab Spring”, might not even stop at 
the—albeit historically somewhat artificial—bor-
ders of the Gulf Cooperation Council’s monar-
chies in the Arab peninsula that have been 
largely unaffected so far by the changes and 
upheavals in their neighborhood. At least some 
of them, in the long, might not  be able to 

immunize their populace (especially the young 
generation) against the appeal of political and 
institutional change with financial largesse.

Legal impact on doing business  
in the Middle East

The Arabellion has already made an impact on 
some legal issues with practical consequences for 
doing business in the region as well. Some of 
these issues have already been debated in 
International Arbitration Tribunals or—as the 
issue of “force majeure”—have an impact on the 
interpretation of ongoing contracts or the 
drafting of new contracts. Other legal issues are 
still pending in the future, however, possible 
pitfalls should already be considered at the 
present time, well in advance.

Investment protection

This is an important feature in international 
business, especially in times of political change. 
Even before the Arabellion, the Middle East 
provided a good example of the need for 
investment protection. A change of government 
may result in review or even cancellation of 
contracts, concluded by the former government; 
constitutions, laws regulations and practices may 
change abruptly without previous notice and 
without intention of any kind of compensation; 
even privatizations may be rescinded years after 

initial implementation. However, not only 
changes and disruptions on the government and 
state level may invoke the need for investment 
protection. The disruption of infrastructure, 
transport or supply lines or internal riots, 
demonstrations, closures or boycotting measures 
by a local workforce or incited populace may 
impede the proper execution of a contract or the 
proper implementation of an investment project 
as well. Such impediment of the fulfillment of 
investment contracts—or even in some cases 
normal commercial contracts—may amount to 
an investment issue according to bilateral 
investment treaties (BITs) or international 
investment conventions. The most important and 
widespread of these is the International 
Convention on the Settlement of Investment 
Disputes (ICSID). Some cases have already been 
forwarded to an ICSID—effectively an arbitration 
tribunal—where the underlying reasons are 
related to political changes in the course of the 
Arabellion.

 A case in point for this is the post-revolutionary 
Egypt, a country that has experienced two 
“revolutions” since 2011. The first involved the 
toppling of the former longstanding President 
Hosny Mubarak and was followed by the 
deposition of his successor Mohammed Morsi by 
the chief of staff, Abd el-Fattah as-Sisi, who, albeit 

legitimized in the interim by a popular presiden-
tial election, bases his extensive power mainly on 
the support of the Egyptian army. 

Several claims by investors against the Arab 
Republic of Egypt (ARE) were brought in front of 
an ICSID arbitral tribunal. A few have already 
been decided, yet most are still pending. Some of 
these cases deal with important issues and topics 
of international investment arbitration as 
developed and elaborated over the last decades. 
For instance, some cases deal with the question 
of “unlawful expropriation”, that is, whether an 
investor can challenge those acts whereby the 
new (post-revolutionary) government has 
cancelled or reversed certain investment projects 
that were initiated and concluded under the 
tenure of the former government. The root of 
these cases is the tension between legal certainty 
for foreign investors through bilateral investment 
treaties and the reforms measures taken by the 
new government after the “revolution”.  

For instance, a very prominent case concerns the 
cancellation of a politically sensitive deal for 
delivery of gas to Israel, signed under the former 
Mubarak-regime with a private consortium. The 
new Egyptian government cancelled the contract 
because it was of the opinion that the gas price 
fixed in the contract was by far too low and had 
been concluded at great detriment to the 
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Egyptian state. For the investor (the claimant in 
this case) this cancellation amounted to an 
unlawful expropriation according to the 
applicable BIT as well as according to ICSID (the 
cases referred to here are published under the 
following website: https//icsid.worldbank /apps/ 
ICSIDWEB /cases).  In another case, the claim of 
an Indonesian investor relates to an Egyptian 
court decision that has annulled the acquisition 
of a textile company that the investor (claimant) 
had acquired through a privatization scheme. 
According to the previous decision of an Egyptian 
court, this privatization was illegal because the 
state assets were offered for an allegedly 
politically motivated cheap price to cronies of 
former President Hosny Mubarak (Ampal-Ameri-
can Israel Corporation and others v. Arab Republic 
of Egypt, ARB /12/11, May 23, 2012). 

Similar cases, dealing with claims of unlawful 
expropriation concerning oil operations and 
exploitation services or the acquisition of shares, 
are pending in front of ICSID arbitration tribunals 
against the state of Tunis and Oman. A very 
interesting case before an ICSID arbitration 
tribunal claims that Egypt improperly overturned 
a land purchase deal authorized by the previous 
regime. This case, still pending, is of special legal 
interest insofar as it also deals with allegations of 
corrupt dealings by the investor (the claimant) 
with the former regime. In 2011, that is, one year 
before the ICSID case was registered, an Egyptian 
court had sentenced the investor (claimant), a 
businessman from the UAE, to five years in prison 
and a fine of over $45 million for acquiring land 
for the development a luxury resort from Egypt’s 
ex-president Hosni Mubarak at below-market 
prices. This case touches the famous “estoppel” 
doctrine that is a central pillar of international 
investment arbitration (Hussain Sajwani, Damac 
Park Avenue for Real Estate Development S.A.E., 
and Damac Gamsha Bay for Development S.A.E. v. 

Arab Republic of Egypt, ARB/11/16). The arbitration 
tribunal will have to deal with the question as to 
whether a state can invoke an investor‘s 
corruptive conduct when state organs played a 
part or knew about the illegality and neverthe-
less accepted it (“estoppel”). In a former ICSID 
case, the arbitration tribunal stated that the 
principle of fairness should prevent the govern-
ment from raising violations of its own law as a 
jurisdictional defense when it knowingly 
overlooked them and…endorsed an investment 
that was not in compliance with its law (RDC v. 
Guatemala, Second Decision on Objections to 
Jurisdiction, ICSID ARB/07/23, 18 May 2010, para. 
146). 

As in the aforementioned cases concerning 
“unlawful expropriation” or the impact of the 
“estoppel principle”, there are also a number of 
many other important principals of international 
investment laws as elaborated especially by ICSID 
arbitration tribunals that will be applied and 
possibly further developed in the pending ICSID 
cases related to Arabellion issues in Egypt or 
other Arab states. Among these is the question 
whether or not an investment is excluded from 
the scope of the BIT protection if it does not 
comply with national law of the host state. In this 
regard, a former ICSID arbitration tribunal did not 
rule in favor of the claim of the investor, stating 
that “…nobody can benefit from his own wrong 
- understood as the prohibition for an investor to 
benefit from an investment effectuated by 
means of one or several illegal acts” (Inceysa 
Vallisoletana S.L. v. Republic of El Salvador, Award, 
2 August 2006, ARB/03/26, paras 231, 240 ff.).

Another core issue of international investment 
law to be dealt with in some ICSID cases against 
Egypt and other “Arab Spring states“ is the 
question as to whether or not the applicable BIT 
or the ICSID convention provides full protection 

of investments not only against violence by state 
organs, but also against violence stemming from 
non-state actors. In a former case of a private 
investor (Wena Hotels) versus the state of Egypt, 
the arbitration tribunal stated: “The tribunal 
agrees with Wena that Egypt violated its 
obligation to accord Wena’s investment full 
protection and security; there is substantial 
evidence that Egypt was aware of (the employees 
of) EHC’s (a private company) intentions to seize 
the hotels and took no actions to prevent EHC 
from doing so. Moreover, once the seizures 
occurred, both the police and the Ministry of 
Tourism took no immediate action to restore the 
hotels promptly to Wena’s control” (Wena Hotels 
v. Egypt, Award, 8 December 2000, 41 ILM 896 
(2002), para. 84).

Other core issues of international investment law 
will inevitably emerge with political and military 
developments. As for Syria, Iraq or Libya, for 
example, the question as to whether or not 
armed conflicts will affect the continued 
application of bilateral investment treaties will 
prove relevant—according to the UN ILC Draft 
articles “not ipso facto…”—or whether or not the 
conduct of an insurrectional movement shall be 
considered an act of the state. According to the 
UN ILC draft articles, the answer is yes when the 
insurrectional movement becomes the new 
government of the state or it can establish a de 
facto state, and the answer is no when the 
insurrectional movement is ultimately unsuc-
cessful.

Force majeure 

The current situation in some parts of the Middle 
East is not only relevant with respect to the field 
of public or private international law or the field 
of investment treaties, where a state or state 
entity is involved on at least one side of the 
conflict. There is also a host of issues that can 

impede proper execution of private commercial 
contracts, and certainly the question of force 
majeure is at the forefront of these. Companies 
may be forced to repatriate workers due to civil 
or military unrest, work may need to be 
suspended, delayed or completely abandoned. In 
normal circumstances, delays or other impedi-
ments to performance can give rise to claims for 
damages for breach of contract. In circumstances 
where it is claimed that the cause of the delay 
was either unforeseeable or beyond the control 
of the parties, a right to recover damages may 
not arise.

With respect to the definition or repercussions of 
force majeure, most of the Arab states follow the 
Egyptian civil law that is inspired by French Civil 
Law principles. According to these principles, a 
differentiation has to be made between 
“impossibility” (an extraneous event that makes 
performance of contractual obligation impossi-
ble, that renders the obligation suspended -Art. 
373 EGY Civil Code) and “imprevision” (an 
extraneous event that makes performance of 
contractual obligation onerous and in such case a 
judge can amend the contract to restore the 
contractual balance (Art. 147 EGY Civil Code). In 
both cases, exceptional circumstances of general 
application (revolution, war, civil war, strike, 
power cuts, currency restrictions, etc.) are 
required that were not foreseeable when the 
contract was made. In English law, force majeure 
is essentially a creature of contract and thus—
unlike the continental civil law tradition where a 
general clause can give a wide flexibility for 
reasoning and interpretation—the wording of 
such a clause in the contract is key and needs to 
be considered carefully. It will therefore vary in 
meaning and scope depending on the particular 
wording used in each case. Generally, force 
majeure will be defined by reference to events 
that are beyond a party’s reasonable control and 
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may be limited to a specified category or list of 
events (such as war, acts of God or natural 
disasters, for instance). For example, an act of 
terrorism is not considered an act of war and 
therefore would not excuse a delay in perfor-
mance under force majeure wording that only 
covers acts of war. Moreover, the party seeking to 
rely on the clause must demonstrate that it has 
taken all reasonable steps to avoid or at least 
mitigate the effects of the disrupting event and 
has in turn complied precisely with the pre-
scribed notice requirements.

The difference between civil law tradition and 
common law tradition can lead to different 
rulings, as can be seen in the example of recent 
cases in Iraq, especially regarding contracts with 
the government, public sector entities or 
state-owned companies. In most Arab countries, 
such contracts are governed by special regulations 
that define force majeure according to the 
continental European civil law tradition. In Iraq, 
contracts entered into by the government and 
most public entities are subject to a specific public 
government contracts law. This law requires that 
the disrupting event be unforeseeable to the party 
invoking force majeure. The application of this law 
has recently created some problems to the extent 
that some parties incorporated clauses into their 
contracts that expressly recognized the security 
situation as it then existed. Iraqi courts held, in 
some cases, that security problems in the country 
cannot be considered unforeseeable and that 
parties take on this risk when they enter in 
contracts in the Iraqi market. Therefore, a party 
was not entitled to rely upon security risks as an 
excuse for the disrupted or delayed implementa-
tion of a contract.

Other current and future legal issues

Apart from the predominant issue of force 
majeure, there are numerous other legal issues 

related to the Arabellion that are either already 
on the table or will emerge with time in the 
course of the political developments.

Security is a key concern for any company active 
in the region, especially in countries such as Libya, 
Syria and Iraq (not to mention Yemen, a no-go 
country for international companies for many 
years already). Many companies feel compelled to 
hire bodyguards and security providing compa-
nies. To do business under such conditions raises 
a number of intricate legal questions about the 
regulatory framework for security services, 
especially in areas where state control has 
effectively ceased. Another legal topic relates to 
the conclusion of oil contracts with others, like 
sovereign states, a topic that is already of current 
importance regarding such contracts with the 
government of the more or less autonomous 
“Kurdistan” in Erbil, for example, and in future 
also become relevant with respect to Libya, Iraq 
or Syria, where such contracts might have to be 
concluded with non-state actors like tribal 
leaders, militia leaders or—not to be ruled out 
entirely—a governing body in the self-proclaimed 
Caliphate of IS in current regions of Syria and 
Iraq.

Legal topics related to state succession might be 
another issue as well. Given the situation in Syria, 
Iraq, Libya or Yemen, the map of the new Middle 
East may ultimately come to look distinctively 
different from what we have today. Any business 
lawyer dealing with the region is well advised to 
be prepared for the fact that states will disinte-
grate, that new states will emerge, that borders 
will change and to accordingly prepare a legal 
scenario for the effects this would have on 
international agreements and contracts with 
government or with private counterparts.

Finally, sanctions are a longstanding reality when 
doing business with some countries in the 

Middle East; actual examples are Iran, Syria and 
Libya. Compliance lawyers have to concern 
themselves with the question as to how 
sanctions can affect contracts and corporate 
compliance and deal with the different layers of 
supranational, international and national bodies 
imposing trade restrictions. 

Conclusion

The upheavals in the Middle East in recent years 
have accentuated or initiated a host of issues of 
public law or civil and commercial law, issues that 
require the utmost care and diligence in order to 
navigate safely and successfully through a region 
that nevertheless is and will continue to be an 
important market for German and international 
business. Business associations such as the 
German Chambers of Industry and Commerce 
abroad (AHK) can—due to its location in the 
region and its knowledge of the political, 
economic and legal framework, and its valuable 
connections and links—be a useful partner for 
companies as well as their legal counsels and 
attorneys in doing business in this new Middle 
East. 

www.ahkuae.com

Editor’s note: In early summer 2015, the AHK in 
UAE is planning and organizing a legal confer-
ence in Germany in order to further explore 
these topics in-depth and to discuss and provide 
practical solutions. Legal counsels and attorneys 
are invited to share their experience and 
knowledge at the above mentioned conference 
and are kindly requested to contact AHK (peter.
goepfrich@ahkuae.com or anne.paul@ahkuae.
com.).
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A significant step towards harmonization
The EU directive on antitrust damages actions: A plaintiffs’ boost for antitrust damages litigation?
By Michael J.R. Kremer and Anna-Maria Quinke

On November 10, 2014, the Europe-
an Council approved the final text 
of the Directive 2014/104/EU of 

the European Parliament and of the Council 
on certain rules governing actions for 
damages under national law for infringe-
ments of the competition law provisions 
of the Member States and of the European 
Union (Directive). This adoption marks 
the end of a long legislative procedure 
that was initiated with the much-awaited 
European Commission proposal of June 11, 
2013. The Directive aims to facilitate and 
harmonize antitrust damages actions in 
Member States and optimize the interplay 
between private and public enforcement 
of competition law. The text of the Direc-
tive was published in the Official Journal of 
the European Union on December 5, 2014 
and entered into force. The Member States 
have until late 2016 to introduce relevant 
national legislation to implement the provi-
sions of the Directive into national law.

Introduction

Several years ago, parallel to the initiation 
of the debate regarding a more detailed 

and balanced legislation of antitrust dam-
ages litigation, both public and private 
enforcement of competition law had 
become even more prominent in some 
of the Member States in the European 
Union. The European Commission and the 
National Competition Authorities (NCAs) 
impose increasing administrative fines on 
cartelists. In 2014, in Germany alone, the 
NCA issued administrative fines in excess 
of €1 billion. The strict public enforcement 
along with public attention and press 
coverage also had a remarkable effect on 
the private enforcement side. A changed 
awareness with respect to the commer-
cial relevance paired with an aggressive 
plaintiffs’ bar, “joint plaintiffs groups” and 
litigation funding have led to an increas-
ing number of high-profile follow-on 
damages lawsuits. For example, Deutsche 
Bahn recently joined forces with the Ger-
man companies of Bosch, Continental 
and Kühne+Nagel in the air cargo cartel 
litigation claiming some €3 billion from a 
group of thirteen international airlines. 

From a plaintiff’s standpoint, the jurisdic-
tions of Germany, the UK and The  –>

Cartel participants are faced with the increasing risk that confidential documents may be 
disclosed in civil litigation proceedings.
 
© kiddy0265/iStock/Thinkstock/Getty Images
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Netherlands are most favorable for 
antitrust damages actions and thus 
the vast majority of antitrust damages 
claims are filed there. The Directive 
aims to introduce the “advantages” 
in procedural and substantive law of 
these jurisdictions as standard for all 
Member States. The Directive there-
fore provides for an array of (mainly 
procedural) tools to facilitate the 
private enforcement of antitrust dam-
ages claims, such as rules on burden 
of proof, binding effect of decisions 
of the NCA, presumption of incur-
rence of damages, extended period of 
statute of limitation. But apart from 
these “plaintiff-friendly” provisions, the 
Directive also upholds the protection 
of information provided by a cartelist 
as part of the leniency program before 
the NCA or the European Commission. 
Cartel participants are faced with the 
increasing risk that confidential docu-
ments included in the file of the com-
petition authority may be disclosed 
in the civil litigation proceedings as a 
consequence of claimants’ requests of 
disclose the investigation file of the 
prosecution. The Directive therefore 
seeks to balance the relation between 
public and private enforcement with-
out jeopardizing the effectiveness of 
leniency programs as an important cor-
nerstone for the public enforcement by 

allowing disclosure to a certain (con-
siderably broader) extent, yet prohibit-
ing the disclosure of leniency state-
ments and settlement submissions.

The Directive’s scope is not limited to 
damage claims in connection with 
cartels. Its provisions will also im-
pact damages actions resulting from 
abuse of dominance, such as claims 
under Article 102 of the Treaty on the 
Functioning of the European Union 
(TFEU), for example. Yet, most of the 
Directive’s provisions apply to car-
tel damages actions. Therefore, this 
article addresses and comments on 
the main provisions of the Directive 
and their expected impact on car-
tel damages actions in Germany.

Key concepts and provi-
sions of the Directive

In most of the Member States of the 
European Union, private enforcement 
of competition laws has been the 
exception rather than the rule due 
to major obstacles in the respective 
national laws, especially relating to 
the gathering of evidence, substantia-
tion of damages and burden of proof. 
Aiming to ease these obstacles, the 
Directive provides a set of substan-
tive and procedural standards and –>

http://www.whitecase.de
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concepts such as inter alia harmonized 
rules on (1) binding effect of national 
infringement decisions, (2) disclosure of 
evidence, (3) limitation periods, (4) limits 
on the liability of immunity recipients 
and small or medium-sized companies, 
(5) passing-on defense, (6) joint and 
several liability of antitrust infringers and 
(7) reputable presumptions in connec-
tion with the incurrence of damages.

While the need of legislative implemen-
tation in Germany is limited compared 
to other Member States as the exist-
ing substantive and procedural laws 
reflect most of the Directive’s provi-
sions, some of the changes will impact 
the approach to litigation by plaintiffs 
as well as the courts’ practice in han-
dling follow-on damage claims.

Right to full compensation (arti-
cles 3 and 4 of the Directive)

Articles 3 and 4 of the Directive set the 
core principle that drives the other provi-
sions of the Directive: any natural or legal 
person who has suffered a loss due to an 
infringement of competition law shall 
be entitled to full compensation. This 
principle had been established as case 
law by the European Court of Justice 
several years ago and is the primary 
basis for any right to seek compensa-

tion for an antitrust infringement. In its 
Manfredi decision, the European Court 
of Justice ruled that the effectiveness of 
Article 101 of the TFEU (and Article 102 
of the TFEU) would be jeopardized “if it 
were not open to any individual to claim 
damages for loss caused to him by a 
contract or by conduct liable to restrict or 
distort competition.” Therefore, the main 
objective of the Directive is to introduce 
laws and concepts that allow those who 
have incurred damages as a consequence 
of an antitrust infringement to recover 
actual losses, lost profits and payment of 
interest. This principle—though already 
established under Sec. 33 para 3 of the 
German Law on Restrictions of Competi-
tion (“GWB”)—will certainly change the 
legal framework in some of the Member 
States but also change the approach 
of plaintiffs to antitrust litigation. 

Rules on disclosure of evidence (ar-
ticles 5 through 8 of the Directive)

In general, a plaintiff must substanti-
ate and prove the prerequisites of his 
alleged claim. Due to the nature of the 
cartel, such as the secrecy of the anti-
competitive agreements, cartel meetings 
and pricing discussions, for example, the 
availability of evidence and the ques-
tion of disclosure are at the heart of any 
follow-on damages litigation. So far, the 

plaintiffs’ entitlement to disclosure is very 
limited. Under the German Code of Civil 
Procedure, a plaintiff may seek disclo-
sure only under narrow prerequisites, for 
example, when the plaintiff can—inter 
alia—identify a specific document and 
its relevance for the lawsuit, an undertak-
ing almost impossible due to the above 
described particularities of a cartel.

>>
The main objective of the 
 Directive is to introduce laws 
and concepts that allow those 
who have incurred damages 
as a consequence of an anti-
trust infringement to recover 
actual losses, lost profits and 
 payment of interest.
<<
The Directive introduces—in the case 
of the German Code of Civil Proce-
dure—expands the availability of 
discovery to the plaintiffs. The national 
courts are to be empowered to order 
both respondents and third parties 
to disclose relevant information or 
documents in their possession or 
control. The requirement of specifica-
tion of the documents by the plaintiff 
is relaxed as the requested documents 
have to be “described as precisely and 

narrowly as possible on the basis of 
information reasonably available”. The 
entitlement to disclosure also includes 
the possibility to request access to 
information contained in the file of the 
European Commission and the NCAs. 
Despite this allowance of a broader 
access to information and documents, 
the concept is still far different from 
any common law discovery proceed-
ings. Before granting any request for 
disclosure, the national court have 
to assess the relevance and propor-
tionality of the request in view of the 
facts that are to be proven but also 
the interests of respondents with 
respect to confidentiality or business 
secrets. Hence, disclosure may only be 
granted if the respective documents 
are relevant, the request proportionate 
and reasonable for the substantia-
tion of the claim and if no superior 
interests on respondent’s side exist.

Importantly, though, the Directive also 
clarifies that the leniency programs of 
the European Commission and the NCAs 
shall not be undermined. If an antitrust 
infringer who cooperates with the au-
thorities by disclosing otherwise secret 
information about the cartel and confi-
dential information about the business 
would have to expect that this informa-
tion will be used against him by –>
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plaintiffs as well, he may second guess 
cooperation which would then impede 
the public enforcement of competition 
law. Consequently, the disclosure of leni-
ency statements and settlement submis-
sions is explicitly and without limitation 
excluded. Other information and submis-
sions prepared by the parties or the NCA 
in the course of the cartel proceedings 
are only protected from disclosure until 
the NCA has closed its proceedings.

Binding effect of the NCA’s final deci-
sions (article 9 of the Directive)

One of the reasons for choosing Ger-
many as jurisdiction for the follow-on 
damages litigation has been the binding 
effect of final NCA’s decision confirm-
ing an infringement of national or EU 
competition law. This binding effect lifts 
a considerable part of the burden of 
proof for the plaintiffs, at least as far as 
proving liability is concerned (the NCA 
or European Commission decision do 
not make any binding determination on 
the quantum of potential damages).

The Directive therefore provides that 
final NCA’s decisions on an antitrust in-
fringement (for example, of the German 
Cartel Office) are binding for the German 
courts, for instance, a general binding 
effect is introduced for NCA decisions in 

the court of the same jurisdiction. The 
Directive, though, goes one step farther 
stipulating also that final decisions 
from other Member States will carry a 
prima facie evidence for the infringe-
ment of competition law. Hence, these 
rules complement the binding effect of 
final decisions of the European Com-
mission under Art. 16 para. 1 VO 1/2003.

>>
The Directive also clarifies 
that the leniency programs of 
the European Commission 
and the National Competiti-
on Authorities (NCAs) shall 
not be undermined. Conse-
quently, the disclosure of le-
niency statements is explicitly 
 excluded.
<<

Consequently, the introduction of a 
general binding effect will be of con-
siderable impact in making litigation 
of infringements of competition law 
more attractive in the other Member 
States as well. The changes though do 
not level the playing field in determining 
“preferred jurisdictions” for plaintiffs. In 
Germany, Sec. 33 para 4 GWB provides 
that NCA’s decision of other Member 

States even constitute full proof for 
an infringement of competition law. 

Limits on the liability of immunity 
recipients and small and medium-sized 
companies (article 11 of the Directive)

Cartel participants are liable for dam-
ages as joint and several debtors which 
is one of the reason for many multi-party 
lawsuits in follow-on damages litiga-
tions. In conversion of the intention to 
strengthen and protect the leniency 
programs described above, the Directive 
implements important limitations to 
joint and several liability: leniency ap-
plicants who have cooperated and been 
granted immunity from administrative 
fines are only liable to their direct and in-
direct purchasers. Hence, assuming that 
those leniency applicants who received 
full immunity often seek settlements 
with their customers, follow-on dam-
ages litigation may even be fully avoided 
(with minor exceptions). The legislature’s 
reasoning is to make the leniency pro-
gram even more attractive and therefore 
strengthen the public enforcement of 
competition law. A further exemption 
is for small or medium-sized companies 
who only were minor contributors and 
participants to the cartel as the risk of 
their insolvency as a consequence of 
fines and damage claims could have the 

unintended effect of limiting competition 
rather than promoting fair competition.

Passing-on defense – the proper 
plaintiff vs. the proper respondent 
(articles 12 to 15 of the Directive)

A characteristic of many cartels is that 
the goods subject to the cartel are 
“passed on” to another manufacturing 
stage and ultimately to the customer. 
Who in that case is entitled to claim 
the cartel surcharge and who is not? 

For the direct purchaser of cartelized 
goods the Directive aims to ensure full 
recovery of damages, but also excludes 
“over-compensation”. Only the actual 
loss, such as cartel overcharge incurred 
at each manufacturing stage or level of 
the supply, for example, may be recovered 
at that respective level. A respondent is 
therefore entitled to invoke the passing-
on defense arguing that the plaintiff 
as the direct purchaser has passed the 
cartel overcharge on (in whole or in 
part) to its own customers. The burden 
of proof rests with the respondent.

Contrary to the direct purchaser, the 
indirect purchaser bears the burden 
of proof that and to what extent the 
cartel over-charge has been passed 
on to him. Due to the various and  –>
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individual market circumstances, it 
becomes more difficult for the indi-
rect purchaser to prove that the cartel 
over-charge (or part of the cartel over-
charge) has been passed on to him, the 
farther he is down the supply chain. 
Therefore, the Directive provides a re-
buttable presumption that a surcharge 
has been passed on to an indirect 
purchaser who can show that: (1) the 
respondent infringed competition law; 
(2) the infringement resulted in an 
overcharge for the direct purchaser; and 
(3) the indirect purchaser purchased the 
goods or services that were the subject 
of the cartelized goods or services.

Presumption of incurrence of dam-
ages (article 17 of the Directive)

The determination of damages, 
for example, whether damages 
have been caused at all and—
if so—to what extent, poses one of 
the many challenges for plaintiffs but 
also courts in follow-on damage litiga-
tions. The Directive aims to ease this 
challenge by establishing a rebuttable 
presumption that cartel infringements 
did cause damages that may then be 
recovered by the plaintiff. This presump-
tion has not yet been established by case 
law in the highest courts in Germany 
and will certainly take away one of the 

major defenses of cartelists in litigation. 
Furthermore, the Directive provides that 
national courts shall have the option 
to estimate the amount of damages in 
instances where it is practically impos-
sible or excessively difficult to specifically 
quantify the precise damages incurred. 
In Germany, the option of the civil court 
to estimate the amount of damage is 
already established in Sec. 287 of the Ger-
man Civil Procedure Code and is certainly 
one of the reasons that made Germany 
a “preferred jurisdiction” in the past. 

Summary and outlook

The Directive is a significant step to-
wards the harmonization of the Member 
States’ substantive and procedural rules 
of private antitrust damages litigation. 
The existing differences between the 
rules in the Members States govern-
ing actions for damages of European 
or national competition law will be 
largely reduced. The Directive creates the 
necessary conditions to harmonize the 
procedural infrastructure for antitrust 
damages actions in the Member States.

Furthermore, the Directive will close or 
at least ease the ongoing controversial 
debate about the disclosure of the leni-
ency submissions by prohibiting the 
disclosure of the leniency statements and 

thus reinforcing the effectiveness of early 
applications under leniency programs.

With regard to Germany, the implemen-
tation of the Directive’s provisions will 
require significant changes in proce-
dural and substantive law. That said, 
the new provisions might increase the 
number of antitrust damage claims. The 
presumption that cartel infringements 
have caused damages relieves plaintiffs 
of the burden of proof that losses were 
suffered as a consequence of the car-
tel. The new provisions could therefore 
move the main debate before court 
to the quantum of damages, yet the 
Directive does not give any guidance on 
determining the quantum of damages. 

If harmonizing was the aim of the Direc-
tive, the implementation of the Directive’s 
provisions certainly will create a compa-
rable minimum level of substantive and 
procedural rules in the Member States. It 
is unlikely, though, that these changes will 
distract plaintiffs from the established juris-
dictions of Germany, the UK or The Nether-
lands. While follow-on damages litigation 
may become more of a focus in other Mem-
ber States as well, the established jurisdic-
tions are likely to see a further increase 
of litigation of cross-jurisdictional cartel 
claims where plaintiffs will seek to take 
advantage of the Directive’s changes. <–
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It is all about finding the fit
A key decision for seller and buyer: Purchase price clauses for company acquisitions
By Matthias Kasch and Dan Kessler

Purchase price clauses are the 
central interface between 
economic and legal aspects in 

the negotiation of company acquisition 
agreements. It is necessary to carefully 
weigh the advantages and disadvantages 
of differing purchase price adjustment 
mechanisms, with a view to market 
conditions and the economic motives 
pursued by the respective parties.

In connection with any company ac-
quisition, the most important business 
decision will be what the purchase 
price should be. However, since there is 
regularly a time gap between the sign-
ing of the purchase agreement and the 
closing of the transaction, the parties 
must also agree on the legal mechan-
ics necessary to take into account 
changes between signing and closing. 
As a result, finding the right method to 
determine the final purchase price also 
becomes a significant business decision.

It is common for the enterprise value 
of a target company to be calculated 
on the basis of a multiple of EBITDA. To 

determine equity value, however, the 
parties must subtract the company’s 
debt and add the amount of cash held 

by the company. Additionally, in con-
nection with this valuation, the par-
ties often agree on a “normal” level of 

working capital for the company. How 
these elements are determined and 
potentially adjusted will affect –>
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The locked box mechanism is simple, quick and cost-efficient and provides price certainty, particularly to the seller.
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the proceeds ultimately paid by the 
buyer and received by the seller.

Locked box mechanism

When a “locked box” purchase price 
adjustment mechanism is used, the 
parties define the purchase price with 
reference to existing financial state-
ments dated prior to the date the 
purchase agreement is signed. There is 
no adjustment to the purchase price 
to reflect changes in the business be-
tween the date of the existing finan-
cial statements (the “locked box date”) 
and the date on which the acquisition 
is closed. As a result, a buyer essentially 
takes on the risk of the acquired com-
pany on the locked box date, while not 
legally owning the company until the 
closing date. The buyer, however, does 
have some protection in the form of 
anti-leakage covenants. These cove-
nants generally prevent the seller from 
extracting value (such as dividends, 
payment of transaction expenses) 
from the target company during the 
period between signing and closing.

The locked box mechanism is sim-
ple, quick and cost-efficient for both 
parties and provides price certainty, 
particularly to the seller. It also allows 
the seller to easily compare offers, as 

potential buyers are all valuing the 
company as of a fixed prior date. With 
a buyer’s recourse limited to claims 
that anti-leakage covenants were 
breached, the locked box mechanism 
is generally viewed as seller favorable. 

Post-closing adjustments

In contrast to the locked box approach, 
a purchase agreement which pro-
vides for a post-closing purchase price 
adjustment allows the final purchase 
price to be determined as of the actual 
date of closing. Under this approach, 
parties often agree that the purchase 
price paid at closing will be calculated 
based on estimates of the target com-
pany’s debt, cash and working capital 
as of the closing date. The seller most 
often prepares these estimates. Follow-
ing the closing, the buyer will have the 
possibility to review these amounts 
and have the opportunity to object. If a 
dispute arises, the parties can come to 
a settlement or submit the dispute to 
a neutral arbitrator, often an account-
ing firm. The purchase agreement will 
contain detailed procedures for this 
process. With the ability to review 
the debt, cash and working capital 
amounts post-closing, this approach is 
generally considered pro-buyer as com-
pared to the locked box approach. –>
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Debt and cash definitions

With the ability to increase (in the case of 
cash) and decrease (in the case of debt) 
the actual purchase price paid to the sell-
ers of the target company, the definitions 
of such terms in the purchase agree-
ment take on significant importance. 
Buyers may try to expand the definition 
of debt to include items for which it 
believes the sellers should be responsi-
ble (such as change of control payments 
to employees). Buyers may also try to 
exclude certain items, such as deposits 
that are not easily accessible (“trapped” 
or “restricted” cash), from the definition 
of cash. Understanding of, and agree-
ment on, the definitions of these terms 
is therefore essential to understanding 
what the ultimate purchase price will be.

Net working capital

As previously mentioned, valuation 
of the target company will often as-
sume an agreed upon “normal” working 
capital amount. The parties agree that 
the purchase price will be increased or 
reduced to the extent the actual working 
capital at closing differs from the agreed 
target. Net working capital is generally 
composed of the sum of inventories 
and current receivables less current 
liabilities. Again, the parties may negoti-

ate for specific items to be included or 
excluded in the definition of working 
capital so that adjustments to the pur-
chase price will be made in their favor. 

On balance, there are two good reasons 
for such a purchase price adjustment. 
Firstly, the inclusion of net working 
capital limits the possibilities to manipu-
late the purchase price. Secondly, the 
mechanism ensures that the target will 
have a minimum of liquidity or funds 
available at short notice safeguarding a 
continuation of the target’s business.

Risk of manipulation

A post-closing purchase price adjust-
ment mechanism may encourage a 
seller to generate additional free liquid-
ity so as to increase the purchase price. 
These effects could result from sale and 
lease-back transactions, factoring, de 
facto debt financing due to extended 
payment dates for supplies, advance 
payments from customers or a failure 
to make investments that are neces-
sary for the business. In order to protect 
against this risk, a buyer will typically 
ask for a past practice clause requiring 
the seller to run the target company in 
accordance with past practices dur-
ing the period between signing the 
purchase agreement and closing.

Relevance of the valuation method

Adjustments to the purchase price for 
cash and debt are not appropriate to the 
extent such amounts are taken into ac-
count in the valuation of the target com-
pany, such as when a capitalized earnings 
value method such as, the German IDW 
S1 standard, for instance, or a discounted 
cash flow method in a net approach/
equity approach (“Nettoansatz”) is used.

>>
The choice of the purchase pri-
ce calculation and its potential 
adjustment method is one of 
the key decisions to be made 
at the start of a transaction by 
both seller and purchaser.
<<
Since the regulatory and economic 
capital is a crucial factor for the seller 
and the buyer, a net equity purchase 
price adjustment may be more rec-
ommendable for the acquisition of 
banks and insurance companies than 
a cash-free/debt-free adjustment.

Equity guarantees

Equity guarantees—in particular those 
exploiting the sensitivity of IFRS equity 

to changes in assets—in combination 
with a guarantee on the correctness of 
the financial statements may provide 
adequate protection against a potential 
accounting mismatch. The efficiency 
of an equity guarantee is driven by the 
level of detail of its wording. The broader 
the wording, the greater its reach.

Earn-out clauses

The parties may decide in certain situa-
tions to make a portion of the purchase 
price subject to the future performance 
of the target company. The parties 
may establish for this purpose certain 
thresholds that must be reached. This 
“earn-out” approach is most often taken 
in cases where the seller and the buyer 
fail to agree on a middle ground regard-
ing their respective assessments of the 
future earnings of the target company. 

Earn-out clauses typically have a specific 
term during which the contractually 
defined goals or ratios must be reached 
in order to trigger a payment of an ad-
ditional purchase price component. 

The seller faces the risk that the buyer 
will attempt to influence the achieve-
ment of these goals or ratios by post-
poning positive developments to a time 
after the earn-out period. As a result,  –>
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earn-out provisions often contain 
extensive covenants with respect 
to how the buyer may operate the 
target company following the clos-
ing. These covenants seek to attain a 
balance between allowing the buyer 
to run its business as it sees fit and 
providing a fair opportunity for the 
seller to achieve its earn-out targets. 
In light of their complex structure and 
high potential for disputes, earn-out 
clauses are recommended only if 
reasonable in terms of the target’s 
expected future enterprise value. 

Summary

The purchase price clause in a private 
company acquisition should fit how 
the parties value the target company. 
The choice of the purchase price cal-
culation and its potential adjustment 
method is one of the key decisions to 
be made at the start of a transaction 
by both seller and purchaser. Careful 
drafting of the purchase price clause, 
particularly regarding a potential 
purchase price adjustment calculation, 
is essential to avoiding unintended 
disadvantages for either party.

Transaction certainty is of great value 
to all parties. This is best achieved by 
using mechanisms that are as sim-

ple and unambiguous as possible. 
The path to complexity is fraught 
with the risk of an arrangement that 
is either incorrect or fails to cover 
matters that may arise in the future 
and are difficult to predict. <– 
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Doing something to counter the “angst” 
Third-party certification of compliance management systems—a route to limit  
the liability of the management board?
By Dr. Benno Schwarz and Dr. Sebastian Lenze

The temperature has dropped 
in German corporate board-
rooms and an atmosphere of 

uncertainty and sometimes “angst” 
can be sensed when discussing per-
sonal liability of management and 
supervisory board members in light 
of the myriad of compliance viola-

tions that can arise in the daily life 
of a globally operating company.

No consulting business that is worth its 
name would let the opportunity pass 
to fill this void with excellent, good, 
and—sometimes—bad advice, provid-
ing guidance and support, and prom-

ising a safety net for businesses and 
their management. One fairly recent 
and important facet of this trend is the 
emergence of “compliance certificates” 
that come in various shapes and forms.

The following article assesses the liabil-
ity exposure that such certificates may 

address under German law and dis-
cusses the limits of these new products.

Sources of exposure for 
 companies and management

While the specific source of exposure can 
be quite complex, it will always stem –>

When assessing the effectiveness of “compliance certificates”,  
each of the key sources of liability need to be analyzed in detail. © Aquir/iStock/Thinkstock/Getty Images
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from a few fundamental violations. 
In the case of individual liability of a member 
of management or the supervisory board, 
liability can arise from criminal conduct, vio-
lation of administrative laws and regulations 
(including a lack of due organization of the 
business and due oversight), or civil liability 
for a negligent (or intentional) violation of 
the individual manager’s duty of office. 

In the case of corporate liability, under 
German law, a company cannot be subject 
to criminal liability: criminal acts commit-
ted by individuals on behalf of or for the 
benefit of the business expose the busi-
ness to administrative fines (including the 
disgorgement of illicitly gained benefits). 
Additionally, the business may be exposed 
to civil liability, such as damage claims 
from contract partners, for example. 

When assessing the effectiveness of 
“compliance certificates” to limit the 
exposure of a business or its manage-
ment, each of the key sources of liabil-
ity need to be analyzed in more detail 
against the background of the specific 
review activities planned or under-
taken by the issuer of the certificate.

Types of compliance certificates

An initial, high-level analysis shows 
two different approaches offered on 

the German market (and globally): 
(a) Compliance certificates in accord-
ance with precisely described review 
standards, such as IDW AssS 980 (IDW 
AssS 980: Principles for the Proper 
Performance of Reasonable Assurance 
Engagements Relating to Compliance 
Management Systems), certificates 
rendered on the background of Compli-
ance Management System Guidelines 
under ISO 19600, or under TR CMS 
101:2011 (TR CMS 101:2011 – Standard 
for Compliance Management Systems 
(CMS) of TÜV Rheinland); and (b) tai-
lored certifications and review reports 
prepared in an individualized fashion 
by law firms or expert consultants, 
whether in the context of a regulatory 
proceeding (such as an FCPA compli-
ance monitorship) or upon special 
request by the company’s manage-
ment or by the supervisory board. 

Criminal exposure

Criminal exposure for an individual 
member of management is typically 
centered around a limited number of 
criminal offences: (a) criminal conduct 
qualified as fraud or breach of trust 
[Betrug und Untreue, Chapter 22 of the 
German Criminal Code (StGB – Straf-
gesetzbuch) with § 266 StGB (Untreue) 
being the central criminal provision in 

the context of criminal offences con-
ducted by management.], (b) criminal 
books and records violations [§ 283b 
StGB – violation of book-keeping duties 
(Verletzung der Buchführungspflicht), 
§ 400 Stock Corporation Act (AktG – Ak-
tiengesetz) Misrepresentation (Falsche 
Darstellung)], and (c) criminal conduct 
for a violation of duties to prevent cer-
tain crimes (such as corruption crimes) 
as a guarantor (§ 13 StGB in conjunction 
with the respective criminal offence). 
Further, German criminal law does not 
only punish an individual who violates 
criminal laws by an act, but under 
certain circumstances also in case of 
an omission to act (§ 13 para 1 StGB.). 

Exposure for  administrative law violations
Individual exposure for management 
or personnel in managerial roles

The German Administrative Offences Act 
(OWiG – Ordnungswidrigkeitengesetz) 
states that the failure to take adequate 
supervisory measures to prevent that 
crimes or administrative and regulatory 
offences are committed in connection 
with the respective business, constitutes 
an administrative offence (§ 130 para 
1 OWiG.). The offence is committed if 
a representative of the business or a 
person with managerial responsibilities 
(Leitungsperson) fails to exercise due 

supervision and, thereby, enables that 
the offence is committed by the busi-
ness or from within the business in the 
interest of the business (§ 130 para 1 
OWiG in conjunction with § 30 OWiG).

In such a scenario, a recent certification 
from an independent expert confirming 
that the compliance management sys-
tem established in the business was well 
designed, duly implemented, and effec-
tive, and—in the normal course of busi-
ness—would have prevented the offence 
from occurring in an undetected man-
ner, can be a powerful tool to build a bet-
ter defense for the individual manager. 

Corporate exposure

Under the OWiG, a company is punisha-
ble if its managerial personnel (Leitungs-
personen) had failed to establish an 
organization that in the normal course 
of business would prevent crimes or of-
fences to occur from within the compa-
ny or in the interest (or for the benefit) 
of the company (§ 130 in conjunction 
with § 30 OWiG), or if crimes or offenses 
have been committed by representatives 
of the company or business (Unterneh-
mensvertreter, § 30 para 1 OWiG). 

While an effective compliance system 
is not a defense expressly stipulated –>
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under German law, a well-designed and 
carefully implemented and executed 
compliance management system may 
be a strong argument to succeed in a 
declination of the charges against the 
business or to lower the fines under the 
OWiG for the company. Whether or not 
fines will be imposed and the amount 
of the fines is within the reason-
able discretion of the deciding court. 
It should be noted, however, that in 
cartel matters, the fact that a company 
has a vigorous antitrust compliance 
management system is generally not 
considered a defense under German 
law (Activity report of the Federal Cartel 
Office, documented in the parliament’s 
papers, BT-Drs. 17/13675, para (46.)

Civil law exposure to damage claims
Individual exposure for management

Even without a criminal or corporate 
offence being established, members 
of management (and supervisory 
boards) may be subject to damage 
claims raised by the company, if the 
company has incurred damage due 
to a violation of the manager’s duty 
of office (objektive Pflichtwidrigkeit). 

In these cases, a compliance certificate 
covering the design, implementation 
and effectiveness of the compliance 

management system of a company 
that has been established to prevent 
and detect the specific type of violation 
that has occurred can be an extremely 
important piece of evidence to sup-
port the defense of the board member. 
The possible protection that might be 
provided by the certificate, however, will 
heavily depend on the scope and level 
of detail of the compliance review.

Corporate exposure

Corporations can be subject to civil 
claims stemming from a large ar-
ray of violations and offenses. In cor-
ruption matters, for example, typical 
claims could stem from third parties 
that were co-bidders in a procurement 
procedure where they lost against 
the bidder that paid bribes. A compli-
ance certificate will be of no help in 
this case if the corrupt activity has 
already been established as a fact.

It should be noted that a compliance 
certificate that may help an individual 
board member in a civil law claim 
brought against him or her by the 
company for failure to fulfill a duty of 
office does not necessarily add value 
for the corporate defendant in the 
typical civil law claims that stem from 
compliance violations. This can be at-

tributed to the fact that by law, the 
employee’s or officer’s corrupt mis-
conduct is attributed to the company 
according to § 31 or 278 German Civil 
Code (BGB – Bürgerliches Gestezbuch).

First experience with compliance 
certificates—lessons learned

Compliance certificates are aggres-
sively sold in today’s corporate world. 
Some service providers suggest that an 
“anticipated expert report” will “elimi-
nate the liability of management and 
supervisory board members in case of 
mistakes” (“Entlastung der Unterneh-
mensleitung im Falle eines Fehlers 
durch unabhängige Bescheinigung 
der Konformität“, see TÜV Rheinland, 
http://www.tuv.com/de/deutschland/
gk/managementsysteme/nachhaltig-
keit_csr/compliance_management/
compliance_management.html).

Other marketing materials suggest 
that the review under a certain stand-
ard (IDW AssS 980, for example) itself 
is a guarantee for quality and protec-
tion. All these statements should be 
considered with necessary caution. 

As is true for so many things, when 
it comes to assessing compliance 
certificates, one has to consider the 

substance of the review rather than 
the form or name of the certificate.

WYPIWYG and GIGO

Review activities for obtaining com-
pliance certificates lead from a mere 
“check-the-box-approach” and desk-top 
review of a company’s documenta-
tion of the compliance program to a 
sophisticated review of the design, 
implementation and effectiveness of 
a compliance management system, 
including a risked based real-life review 
and testing of the effectiveness on-site 
in markets that are considered critical.

>>
Compliance certificates of 
whatever name or nature will 
never be a “carefree-certifica-
te” providing blanco insurance 
against the personal liability of 
a company’s management or 
the company itself.
<<
For certificates that require only a 
very superficial desktop review of a 
company’s compliance system, in our 
view, the GIGO-principle (Garbage-
in-Garbage-out) is probably the 
best benchmark to assess the  –>
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effectiveness. Corporate life is too 
colorful to provide protection by only 
checking boxes in an itemized list. 

The more sophisticated the design and 
the more detailed the review becomes, 
the more protection the respective com-
pliance certificate can provide. In short, 
the WYPIWYG-principle applies here, 
namely, What You Pay Is What You Get. 
However, it is not the absolute number 
of review activities that makes the differ-
ence in quality, but rather the thoughtful 
and balanced scoping of the review, the 
risk-based selection of the review areas, 
and the approach to the analysis and 
testing methodology. In this respect, 
intellectual firepower will likely prevail 
over pure quantity of data crunching.

An important aspect is frequently 
overheard in noisy sales pitches given 
by professional service companies and 
consultants: The mere standard for 
the process of conducting the review 
(such as IDW AssS 980) does not cre-
ate a defined level of quality or protec-
tion by itself. While these standards 
are extremely helpful guidelines for 
the professional to plan and approach 
the review, the question whether or 
not the specific review provides more 
or less protection to the manage-
ment board is fully contingent upon 

the respective scope, methodology 
and level of detail of the review.  

Assessment of compliance cer-
tificates by German courts

The final jury regarding to what 
extent that compliance certificates 
protect individual members of the 
management board or the corporate 
defendant is still out. There are no 
decisions of the higher courts spe-
cifically addressing the question of 
certificates. The one decision that may 
provide some guidance on how courts 
in future may assess compliance 
certificates is the “Ision-Decision” 
rendered by the BGH in 2009 (BGH, 
Decision of 20. 9. 2011 – II ZR 234/09).

The key question that had to be 
decided by the court in this case was 
when and to what extent members 
of the management board may rely 
on the opinion of experts in areas 
where the individual member (or the 
board collectively) lack the necessary 
experience or expertise to ensure 
that their decision is correct and does 
not lead to a violation of their du-
ties of care towards the company. 

The court stated that to the ex-
tent a management decision –>
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19 – Compliance – BLM – No. 1 – March 5, 2015

requires expertise outside of the 
core expertise of management, it is 
reasonable and necessary to seek 
for outside advice and expertise 
that management can generally can 
rely upon. Further, the court devel-
oped a four-step test that needs to 
be satisfied before management 
can rely on outside expertise.

Expertise matters 

Firstly, the expert rendering the ad-
vice must be sufficiently qualified in 
the respective field of expertise. While 
this sounds trivial at first glance, it 
is important for the management to 
objectively establish the qualification of 
the expert (such as through reviewing 
the track record of the expert, seek-
ing testimony from other experts and 
documenting the results, for example). 

Independence is critical

Secondly, the expert should be in-
dependent. Again, at first sight a 
no-brainer, but in the context of the 
review of a compliance management 
system, some tricky situations may 
arise if the expert has designed the 
system it is reviewing, or if the expert 
handles other significant matters for 
the client that might lead to conflicts.

Company cooperation is crucial

Thirdly, the expert must be provided with 
all necessary information and support to 
carry out its work and to come to a fully 
unbiased opinion. In more complex mat-
ters, such as a compliance review of a glob-
ally operating company, this aspect puts 
a significant burden upon management 
and company seeking advice to establish a 
process that allows the expert to carry out 
its work with the required level of detail 
and based on all necessary information.

Management oversight remains 
front and center of the review

Lastly, management cannot simply take 
advice and implement recommendations 
without first critically reviewing the advice 
given and the basis underlying the expert’s 
conclusions. The final plausibility check 
is the essential step for management 
in exercising the required diligence and 
care. Management has to convince itself 
that the expert has come to a conclusion 
based on a reasonable process, a diligent 
review of the facts, and that the result 
appears to be reasonable and workable. 

Where do we go from here?

While the Ision matter is certainly 
not the final word expressed by Ger-

man courts on the viability of compli-
ance certificates to limit liability; it 
should remind us that compliance 
certificates of whatever name or nature 
will never be a “carefree-certificate” 
providing blanco insurance against 
the personal liability of a company’s 
management or the company itself. 
However, when planned, designed 
and implemented thoughtfully with 
adequate resources and with the full 
support and cooperation of the com-
pany and its management, they can 
be powerful tools to limit the liability 
of both management and companies 
themselves stemming from charges of 
negligence in criminal matters, ad-
ministrative offences, as well as limit-
ing the personal liability of members 
of management and the supervisory 
board from civil damage claims. <– 
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A step in the right direction?
Shaping the corporate landscape in Germany: The “quota”—promotion of women in leading positions
By Dr. Heike Wagner and Dr. Florian Plagemann, LL.M.

On December 11, 2014, the Federal 
Cabinet came to a decision on 
the final draft of the “law on 

equal participation of women and men in 
leading positions in the private economy 
and in the public sector” in order to intro-
duce a female quota. The Federal Cabi-
net’s draft law foresees a quota of 30% of 

the underrepresented gender, at a mini-
mum, on the supervisory boards of cer-
tain companies. Moreover, the draft law 
includes an obligation to achieve certain 
target quotas (Zielgrößen) for supervisory 
boards and several management levels. If 
adopted, some aspects of the law could 
enter into force as early as January 1, 2016. 

Introduction 

From January 1, 2016, the “law on equal 
participation” may take effect. This 
legislation aims to introduce a higher 
degree of diversity in companies that 
enhances corporate efficiency and suc-
cess. As an ancillary societal benefit, the 

female quota is intended to advance 
the corporate culture in Germany. 

Background 

The proportion of leading positions held 
by women in German businesses and 
within the federal administration is still –>

A higher degree of diversity in companies shall enhance corporate efficiency and success.
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very low. Women are still underrep-
resented in high-level roles (such as 
managing board and upper manage-
ment positions) to a similar extent as 
they are underrepresented on super-
visory boards. The statistics: 43% of 
people in the job market are women, 
with the level of qualification being 
equal across both genders; 53.3% of 
all people fulfilling the requirements 
to study within Germany, and almost 
50% of all graduates in higher educa-
tion are women. At the end of 2013, 
4.4% of all members of the managing 
boards and 15.1% of all members of the 
supervisory boards of the largest 200 
companies in Germany were women. 

Statutory rules

A fixed quota of 30% on the su-
pervisory boards of listed stock 
corporations that are co-deter-
mined on a basis of parity.

Scope 

All listed stock corporations that are 
co-determined on a basis of parity 
shall be affected. The co-determination 
on a basis of parity is ruled in “Mit-
bestimmungsgesetz” , “Montan-Mit-
bestimmungsgesetz” or the “Montan-
Mitbestimmungsergänzungsgesetz”. It 

should be noted that the requirements 
for “listed” and “co-determined” are 
given cumulatively. This will there-
fore encompass large public compa-
nies having the legal structure of a 
stock corporation (AG) and partner-
ships limited by shares (KGaA).  

Legal consequences 

A gender quota of 30% shall apply 
to for the supervisory boards of such 
companies from January 1, 2016. This 
quota will be met successively for all 
seats on supervisory boards that be-
come vacant from January 1, 2016 on-
wards. The minimum quota generally 
applies to the entire supervisory board 
(Gesamterfüllung). Prior to any ap-
pointment the employer or employee 
side may object the applicability of the 
Gesamterfüllung, to the chairman of 
the supervisory board. As a result, each 
side is responsible for the fulfilment 
of its share of the quota separately. 

In the event of non-compliance 
the whole election/appointment 
process is null and void. The seats 
reserved for the underrepresented 
gender will stay unoccupied (“empty 
seat”). The “empty seat” shall be 
by-elected through new elections or 
replaced by an appointing court  –>
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(Ersatzbestellung). In such a case, the 
Ersatzbestellung by the appointing court 
is likely to be utilized for financial reason.

All supervisory board members appointed 
before January 1, 2016 — that is to say, 
prematurely — will be eligible to fulfill 
their terms as foreseen by the appoint-
ment. After January 1, 2016, appointment 
corresponding to the quota is required 
with respect to the vacated seats of 
resigning supervisory board members. 

An obligation to set a binding quota for 
listed stock corporations and companies, 
co-determined on a basis of parity.

Scope 

Companies that are co-determined on a 
basis of parity or listed stock corporations 
shall be affected. This might be a stock 
corporation (AG), or a partnership limited 

by shares (KGaA), or a limited liability 
company (GmbH). Not only 

companies that are 
co-deter-

mined on a basis of parity, but com-
panies that are co-determined by 33% 
(Drittelmitbestimmte Unternehmen) 
shall also be affected. As a general 
rule, this will encompass companies 
with more than 500 employees. 

Legal consequences 

From January 1, 2016, such companies will 
be required to set targets (Zielgrößen) 
regarding the quota of women in the 
supervisory board, managing board, 
and upper management level. These 
targets and their achievement or fail-
ure need to be announced publically. 

The supervisory board is obligated to 
set such targets with respect to the 
supervisory board and the managing 
board by resolution. This also applies 
to smaller corporate bodies (such as 
a supervisory board with only three 
members or a managing board with only 
two managers, for example). A deter-
mination of a quota for the supervisory 
board is not required for companies 
that are otherwise obligated to meet 
the 30% quota by law (see above). 

The managing board is also obligated 
to set targets for the two levels of 
management immediately below the 
managing board. These two levels of 
management shall not be those broadly 
defined in business terms (such as top 
management, middle management and 
lower management); rather they will 
correspond to the two tiers immediately 
below the managing board in estab-
lished hierarchy of management, as is in 
place in the given company. A minimum 
target number is not required. Compa-
nies may set their own targets according 
to their individual needs and resources. 
However, the company may not set 
a target figure lower than the actual 
quota of underrepresented members 
of the respective body. This stipulation 
does not apply as soon as the actual 
quota in the relevant body exceeds 30%.

The quota to be determined for the 
first time in 2016 must also provide a 
deadline as to when the quota is ful-
filled. This deadline for the first deter-
mination must not exceed two years. 
Any deadlines subsequently estab-
lished shall not exceed five years. 

As a result, a wide variety of differ-
ent arrangements are possible: the 
project planning might foresee a 
final target that shall be met gradu-
ally. Alternatively, step-by-step dead-
lines would also be conceivable. 

>>
The obligation to meet targets 
is intended to put pressure on 
companies by means of public 
perception. This pressure shall 
motivate companies to increa-
se the proportion of women in 
leading positions.
<<
Such fixed targets and deadlines, their 
achievement or non-achievement within 
the specified time limits and, where 
appropriate, the reasons for their non-
achievement, are to be published and made 
wholly transparent. The announcement 
has to take place in the federal gazette 
(Bundesanzeiger) that is publicly 
available via the commer-
cial register.  –>
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Failure to meet the set target is an un-
desirable but not inconceivable possibil-
ity. In this case, the legislation does not 
anticipate severe legal consequences or 
a retroactive decrease of the determined 
target. However, the management board 
must justify a failure to meet the set 
target and must disclose the details of its 
efforts to meet the determined target. 

Practical consequences 

The “law on equal participation” is an 
additional regulation that the respec-
tive companies will have to face. Espe-
cially in the near future, it is essential 
to include such obligations in strategic 
planning regarding the appointment 
of new members of corporate bod-
ies or the determination of targets. 

Regarding the mandatory fixed quota in 
supervisory bodies, we expect to see the 
following consequences: since all mem-
bers of supervisory boards appointed 
before January 1, 2016 will continue until 
the regular phase out, we expect more 
appointments of members to supervisory 
boards within 2015. As a result of this 
mandatory quota effective from Janu-
ary 1, 2016, the appointment of women 
may be postponed until the following 
rounds after this date. In the long term 
this will not have an impact on the fact 

that companies will be obligated to ap-
point more women to their supervisory 
boards. The “empty seat” (Leerer Stuhl) 
consequence might be acceptable for 
a transitional period, but will not be an 
adequate solution. In practice, we might 
see a bundling of supervisory board seats 
to be held by certain women who are 
sufficiently qualified and well connected. 
In the long term, companies will not be 
able to avoid specific training, educa-
tion, and preparation of female staff in 
order to encourage and prepare them 
for future supervisory board positions. 

The obligation to set targets is intended 
to put pressure on companies by means 
of public perception. This pressure shall 
motivate companies to increase the 
portion of women in leading positions. 
Moreover, the increase in mandatory 
documentation and the potential consid-
erable costs of justifying failure to meet 
a target will constitute an additional bur-
den. This should deter companies from 
prematurely setting ambitious targets 
for reasons of public image/perception. 
Rather, companies should be interested 
in creating a realistic and achievable 
timetable. Companies must also consider 
that once a certain quota is reached, 
falling below this quota at a later point 
in time will also trigger significant 
documentation and justification require-

ments. Therefore, it can be assumed 
that some companies will endeavor to 
maintain quotas at a relatively low level 
across all management tiers, in order to 
shield themselves from later obligations 
to meet or maintain certain targets. It 
remains to be seen whether image/pub-
lic relations issues will create sufficient 
pressure as to dissuade companies from 
choosing this destructive option. <– 
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Closing the gap
40% of employees are not entitled to corporate pension:  
major reform of German Corporate Pension Act is coming up this year
By Dr. Marco Arteaga

Germany is rushing towards a 
major reform of its Corporate 
Pension Act, known as the Ger-

man “Betriebsrentengesetz (BetrAVG)”. 
Similar to the large industry pension 
funds in the Netherlands that have accu-
mulated almost €1 billion in assets, or the 
pension reform of 2008 in the UK that led 
to the setup of the National Employment 
Savings Trust (NEST), or Switzerland’s 
1985 Corporate Pension Act (Gesetz über 
die Berufliche Vorsorge or BVG) that has 
accumulated more than CHF 700 bil-
lion to the present day, Germany is now 
also heading towards large, potentially 
nationwide industry pension funds. 

On January 26, 2015, the German Ministry 
of Labor and Social Affairs (BMAS) pre-
sented a far-reaching new proposal that 
may potentially change the landscape for 
German corporate pensions completely. 
It bears the title “The new Social Partner’s 
Model for Corporate Pensions”. The bill is 
expected to pass the Bundestag (the Ger-
man Parliament) within the current legis-
lative period, perhaps even still this year. 

The urgency for such a reform is obvious, 
for at present, only some 60% of German 
employees possess any occupational 

pension entitlements whatsoever in ad-
dition to their social security pension. It is 
therefore mandatory to assume meas-

ures that will lead to a much broader 
dissemination of corporate pensions.

Whatever this bill will ultimately contain, 
it is likely that it will have an impact 
on all German employers, regardless 
of size and industry, and also regard-
less of whether or not they currently 
entertain any corporate pension plan. 
One can expect that all employers and 
companies in Germany will be affected.

Background

In the year 2002, the German pension 
landscape already underwent a funda-
mental change of paradigm. Due to the 
demographic development with further 
decreasing birth rates and continuously 
increasing life expectancies, the deci-
sion was made to substantially decrease 
social security pensions over time. Soon 
afterwards, the regular retirement age 
was raised to 67. In turn, to compensate 
for the foreseeable income gaps for fu-
ture pensioners, corporate pensions and 
private savings were boosted. The plan –>

The reform will establish new freedoms of choice, especially with respect to the possibility 
of limiting the employer’s cost exposure and financial risk.
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was that these sources of retirement in-
come should compensate for the decline 
in social security pensions. With respect 
to income levels up to the social security 
ceiling, the social security pensions on av-
erage had accounted for some 80% of an 
average pensioner’s household income. 
The aim was to keep retirement incomes 
stable overall. This reform was named 
“Riester-Reform” after the then minister 
of Labor and Social Affairs, Walter Riester.

Still, as of today, corporate pensions only 
play a rather minor role in Germany’s 
complex system of retirement provisions. 
The average corporate pension in Ger-
many lies in the order of €100 per month, 
accounting for less than 10% of an 
average pensioner’s household income. 

The fact that these developments call 
for further reform steps is evident as 
it has now become obvious that the 
entirely voluntary framework that solely 
leaned on tax advantages and social se-
curity contribution reductions does not 
lead to a sufficient distribution of sup-
plementary old age pensions coming 
from occupational pension schemes. 
The 40% of employees in Germany that 
are still not entitled to any corporate 
pension is too large a number. In the 
light of this dissatisfactory statistic, 
there is great risk that particularly low-

income households will not achieve 
adequate pension levels in the future 
should the government not step in and 
take action. And the environment for 
legislative action is favorable, for there 
is a broad consensus across nearly all 
political parties that corporate pensions 
are the instrument of choice in order to 
solve the upcoming retirement income 
problem in Germany. One of Germany’s 
largest and most influential unions, the 
metal industry’s IG Metall, has conduct-
ed an extensive broad survey amongst 
young employees. The outcome clearly 
demonstrated that particularly young 
people trust their employer and his 
pension plan more than private savings, 
investment funds and even the social 
security pension. Corporate pensions 
are therefore viewed as the instrument 
of choice to resolve this situation.

Key elements of the upcoming reform

The corporate pension reform aims at 
establishing large pension funds through 
according collective labor agreements 
between the social partners, such as 
unions on the one hand, and employ-
ers’ associations on the other hand, for 
example. The intention is to include 
small and medium-sized businesses 
(SMBs) in such collective agreements 
as corporate pension arrangements 

are least proliferated in this segment.
The plan is to grant the social partners 
very far-reaching liberties to arrange 
many areas of the corporate pension 
regime according to their specific 
industry needs and preferences. Em-
ployers should be ”lured” into such new 
pension arrangements by allowing, for 
the first time in Germany, the introduc-
tion of fully fledged “defined contribu-
tion” plans, where the employer is liable 
for his contribution and nothing else 
(“pay and forget”). This is a novelty to 
the German corporate pension land-
scape as up until now, employers were 
always liable for any funding shortfall 
within their external funding vehicle. 
Today, corporate pensions bear a con-
siderable financial volatility and the full 
cost can virtually not be anticipated 
in advance. In short, corporate pen-
sions can be a nightmare to CFOs at 
a time when one of the dominating 
financial paradigms in our modern 
economies can perhaps best be summed 
up with the words “no surprises”. 

The proposal foresees that the new 
type of pension funds would be co-
governed by both unions and employ-
ers’ associations. The fund itself would 
be a member of Germany’s Insolvency 
Protection Fund for corporate pen-
sions, the Pensions-Sicherungs-Verein 

(PSV). Thus, in case of bankruptcy of 
the pension fund, the fulfillment of the 
pension commitments would still be 
secured. Furthermore, these pension 
funds would need to be operated un-
der the legal status of a “Pensionsfond” 
or a “Pensionskasse”, and would thus al-
so be supervised directly by Germany’s 
Financial Supervisory Authority, BaFin, 
the German equivalent to the FSA. 

>>
However attractive the upco-
ming reform might be, it is no 
secret that the federal govern-
ment views this reform as its 
“final offer” to the economy 
to arrange for these corporate 
pension plans on a voluntary 
basis.
<<
Regarding the plan, under the design 
of such funds, social partners are to be 
granted a very broad playing field. They 
can foresee lifelong pensions, lump sum 
payments, any kind of biometric risk cov-
erage and they would also be entitled to 
drop the requirement of full indexation of 
ongoing pension payments that currently 
exists in the German Corporate Pension 
Act. Moreover, the funding regime will be 
left to the social partners’ discretion –>
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as well. These funds could be employer-
funded, employee-funded or co-funded. 
In short, anything will be possible.

One of the most remarkable novelties in 
the ministry’s proposal—at least from a 
labor lawyer’s perspective—is the plan 
to allow employers and employees who 
are not members of the according union 
or employers’ association, respectively, 
to opt into such a pension regime and 
to appreciate its benefits, including the 
limitation of the employer’s liability 
by using the defined contribution type 
plan. Of course, this requires that the 
pension fund itself also permits such 
participation of non-members of unions 
and employers’ associations. In other 
words: the pension fund’s bylaws have 
to allow employers and employees who 
are not members of any social partner 
to become members of their fund. And 
of course it is unclear if they will decide 
to do that: on the one hand that would 
allow for a strong and rapid growth 
of the pension fund leading to more 
financial stability and better risk disper-
sion. On the other hand, many union 
members and members of employer 
associations could view this as “cherry-
picking” and ask the question why, 
instead, these individuals and compa-
nies do not simply join the union or the 
employers association, respectively.

Assessment

The proposal presented by the German 
Ministry of Labor and Social Affairs very 
cleverly establishes substantial additional 
negotiational leeway for the social part-
ners. The intention is to entice them—still 
on a voluntary basis—into establishing 
large, cost-efficient, ideally industry-wide 
corporate pension funds. The ministry 
rightfully puts collective solutions in the 
foreground, as they are much more apt to 
provide high risk coverage in the event of 
death or disability compared to individual 
private insurance solutions. From an em-
ployer’s perspective, particularly speaking 
for small and medium-sized businesses 
the opportunity to limit their own li-
ability to just their contributions must be 
highly attractive because currently these 
firms have to vouch for these obligations 
indefinitely and without any financial 
limitation. It can therefore hardly be seen 
as a surprise that at present, firms’ corpo-
rate pension plans virtually do not exist 
in this size. Should this reform become 
a reality, establishing a pension plan 
would be simple for these employers, 
for all they would have to do is to make 
a single signature in order to become a 
member of the pension fund and then to 
pay the contributions. All the rest would 
be handled by the pension fund. Clean, 
simple and with no further obligation.

That said, however attractive the up-
coming reform might be, it is no secret 
that the federal government views this 
reform as its “final offer” to the economy 
to arrange for these corporate pension 
plans on a voluntary basis. Govern-
ment officials have been heard saying 
that the next step might then well be a 
compulsory corporate pensions or sav-
ings system similar to the compulsory 
solutions in the UK or in Switzerland. 

Recommendation

All officers, consultants and pension 
lawyers, including work council and 
union members who deal with corpo-
rate pensions in Germany, should be 
aware of this rapidly upcoming change 
in the pension environment. It is likely 
that the reform will establish major 
new freedoms of choice, especially with 
regard to the possibility of limiting the 
employer’s cost exposure and financial 
risk. In turn, from an employees’ perspec-
tive, this pension reform may well create 
the framework that could provide for 
levels of risk and pension coverage not 
seen. It seems likely that the times of 
large volatility of pension liabilities and 
pension cost will be nearing their end. It 
therefore appears to be recommendable 
to postpone any major introduction of 
a change to existing pension plans, or 

new ones, for that matter, until the new 
legislative framework lies on the table. 
There is a good chance that this will all 
come to fruition in this calendar year. <– 
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Still winding, but less rocky
The Cuba embargo: Does the U.S. shift in policy mean new opportunities for European companies?
By Hamilton Loeb and Scott M. Flicker

In December of last year, capping a 
series of fast-breaking developments, 
U.S. President Barack Obama called 

a press conference to declare an end to 
the policy of economic embargo against 
Cuba, stating, “Decades of U.S. isola-
tion of Cuba have failed to accomplish 
our objective of empowering Cubans to 
build an open and democratic country.” 

In the several months since that declara-
tion, the President has taken a number 
of immediate actions that fall within his 
executive and foreign affairs authority, in-
cluding re-launching diplomatic relations 
(the U.S. Government seeks to reopen 
its embassy in Havana by April of this 
year) and authorizing numerous limited 
channels of trade in travel, telecommuni-
cations, construction and banking. Other 
actions to dismantle the more than five 
decades of sanctions against Cuba will re-
quire legislation from the U.S. Congress, al-
ways an uncertain prospect rendered still 
more unpredictable by Republican control 
of both houses and by a particularly early 
start to the “silly season” that marks any 
U.S. presidential election campaign.

So what now? Are we at the advent of a new 
“gold rush,” where U.S. and non-U.S. busi-
nesses and investors begin pouring time, 
attention and capital into Cuba’s economy? 
Are U.S. companies and financial institutions 
preparing to enter the market? What about 
non-U.S. players in Canada, Mexico, or Europe 
who have sought our assistance in avoiding 
complications with U.S. enforcers in carrying 
out their business relationships in Cuba?

Initial, limited relaxation measures

The most under-reported aspect of 
the President’s new Cuba policy is its 
somewhat limited impact. The U.S. 
Administration is highly constrained 
under existing U.S. law that has en-
shrined the Cuba embargo regulations 
with statutory force since the 1990s. 

In other sanctions imposed upon re-
gimes over the years—Libya, Iran, 
Iraq (under Saddam Hussein), Sudan, 
Panama (under Manuel Noriega), and 
so forth—the President has been free 
to adjust the scope of restrictions at 
the edges as a lever to encourage  –>

The path to Cuba remains winding, but perhaps less rocky than before  
the announced policy shift.
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favorable behavior by the targeted 
country. Congress sought to remove 
that power with respect to Cuba in 
the 1996 Helms-Burton Act. Since 
that time, it has been part of received 
wisdom that the President and the 
Treasury Department cannot make 
substantial changes in the Cuba re-
strictions by regulatory action alone.

So far, President Obama appears to be 
respecting this line, referring carefully 
to actions the Administration will take 
that are “authorized by [current] law.” The 
White House has not yet formally sought 
any modification of existing legislation 
from Congress. With Republican control 
of the Congress, the Administration has 
to step carefully in seeking any relief from 
Cuba sanctions laws, especially as doing so 
might require expenditure of political capi-
tal the President may be saving for anoth-
er, arguably more important, foreign policy 
goal—securing a nuclear deal with Iran.  

Thus, the moves we have seen to date 
have been somewhat narrow, author-
izing expanded travel, use of U.S.-issued 
debit and credit cards in Cuba, and a 
relaxation of restrictions on exports of 
U.S. goods and technology in the fields of 
telecommunications and construction. 
These initial, modest steps necessarily 
fall short of a lifting of the embargo.   

New space for overseas companies?

Cuba boasts a number of sectors that are 
ripe for increased investment, includ-
ing resorts and leisure, health care and 
life sciences, transportation, energy 
and infrastructure, and telecommu-
nications. Given the complexity that 
remains for U.S. companies to engage 
directly with Cuban counterparties, we 
expect to see increased activity in these 
sectors by non-U.S. companies, taking 
the shift in U.S. policy as their signal to 
explore opportunities in the market.

The existing U.S. rules, however, continue 
to cast a long shadow on such activity. 
The Cuba embargo applies to non-U.S. 
entities that are owned or controlled by 
U.S. persons, as well as to all U.S. nation-
als—wherever located, and by whomever 
employed. A German company can run 
afoul of OFAC’s rules by employing an 
American who participates—whether as 
a salesman or a member of the board of 
directors—in dealings with Cuba. Walling 
off American executives or employees 
from business activity with Cuba will 
continue to be required, except in the 
categories of business that are subject 
to the general license. Thus, a non-U.S. 
company that hires an American to 
lead its North American business strat-
egy will continue to have to carve him 

or her out of any dealings with Cuban 
customers. A European hotel operator 
who acquires management contracts 
on several Caribbean properties will not 
be able to use American personnel to 
oversee the affairs of a Cuban resort. This 
application of the embargo to transac-
tions by U.S.-owned or U.S.-controlled 
entities in third countries, or even to 
non-U.S.-controlled entities dealing in U.S. 
origin goods or technologies, has long 
been a source of contention with allies 
and trading partners, and a real compli-
ance headache for our non-U.S. clients.

>>
Given the complexity that 
 remains for U.S. companies 
to engage directly with Cuban 
counterparties, we expect to 
see increased activity by non-
U.S. companies, taking the 
shift in U.S. policy as their 
 signal to explore opportuni-
ties in the market.

<<
As much as the Obama Administration 
may like to provide relief from these 
restrictions, it is barred from doing so by 
the provisions of the 1996 Helms-Burton 
Act, that states that “[t]he economic 

embargo of Cuba, as in effect on March 
1, 1996, including all restrictions under 
part 515 of title 31, Code of Federal Regu-
lations, shall … remain in effect” unless 
and until the President certifies that a 
“transition government” has assumed 
power in Havana. The President can 
make such a finding only if at least eight 
specified factors are present. Among 
those factors are that the government 
“does not include Fidel Castro or Raul 
Castro,” that it has “legalized all politi-
cal activity” and “released all political 
prisoners,” that it has committed to a 
timetable for “free and fair elections” 
with “multiple independent political 
parties” and “UN or equivalent election 
monitors,” and that it is establishing an 
independent judiciary. No such find-
ing is plausible at present, of course. 

Since “all restrictions” under the OFAC 
Cuba regulations must remain in place 
by statute until such a finding—in-
cluding the restriction on activity of 
foreign subsidiaries owned or con-
trolled by U.S. persons—there can be 
no outright move to lift the embargo 
on conduct by U.S.-controlled enti-
ties or U.S. persons located overseas. 

But the Administration can make deci-
sions about how it deploys its enforce-
ment resources. The White House has –>
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declared in its communications on the 
recent policy shift that “[p]ersons must 
comply with all provisions of the revised 
regulations; violations of the terms and 
conditions are enforceable under U.S. 
law.” How forcefully Treasury and OFAC 
will back that up with new enforcement 
actions, in a climate wherein the White 
House is trying to leave the old Cuba pol-
icy behind, will be interesting to watch. 

One immediate consequence may be to 
change the calculus on voluntary disclo-
sure of Cuba violations. OFAC’s stated pol-
icy is to provide leniency to violators who 
voluntarily disclose their infractions to 
OFAC prior to any investigation starting. A 
company that knows it has violated anti-
quated rules that U.S. policy now declared 
to have been a failure might find it easier 
to make a voluntary disclosure and obtain 
lenient treatment. And this calculus may 
provide correct, as we expect the Admin-
istration to reserve vigorous enforcement 
for egregious cases involving contraband 
or weapons or efforts to undermine U.S. 
policy by providing economic support to 
the Cuban government in a manner that 
falls within the scope of U.S. jurisdiction.

The congressional wildcard

Another open question is what the new 
Republican Congress will attempt to do 

on Cuba policy. Today’s Republican Party 
still contains sizeable elements that 
oppose any dealings with Cuba as long 
as the Castro family remains in control. 
Florida senator Marco Rubio’s reaction to 
the Obama announcement, predictably, 
was scathingly hostile (“another conces-
sion to tyranny”). Former Florida governor 
Jeb Bush similarly staked out an adver-
sarial posture, accusing the Obama White 
House of “reward[ing] … dictators.” Other 
aspiring Republican presidential candi-
dates who have kept quiet on the Cuba 
embargo can now be expected to line 
up in opposition, in order to keep their 
prospects in a 2016 Florida primary intact.

Whether the new Congress will produce 
legislation to block the Obama initia-
tive—even with Republican majorities—
is by no means a foregone conclusion. Nor 
is it obvious that a vote on such legisla-
tion would necessarily divide on straight 
party lines. The new Obama policy will 
draw support from some traditional, 
free-market Republicans, and a pocket of 
anti-Castro Democrats (such as New Jer-
sey senator Bob Menendez) will not vote 
with the President on Cuba legislation. 

For non-U.S. companies and investors, 
the path to Cuba remains winding, 
but perhaps less rocky than before the 
announced policy shift. Opportunities 

surely exist, and if carefully advised, 
early entrants could well find the re-
wards to be well worth the risks. <–
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