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Business Law Magazine:  
tailor-made investment decisions 

Dear Readers,

We are pleased to present to you our third issue of 
Business Law Magazine (BLM) since June 2014. It is 
fair to say that the team and I have enjoyed an 
encouraging start, and we are looking forward to 
expanding our publishing services over the course of 
next year.

Our most important aim is to introduce you to the 
areas of German law relevant to your investment 
decisions in Germany. For this reason, you will find 
articles on mergers and acquisitions as well as other 
questions related to antitrust, patent and compli-
ance matters. And, of course, TTIP is on our agenda, 
too.

I would like to invite you to tell us which legal topics 
you would like to see included in this magazine next 
year. Your comments will help us to put together a 
tailor-made offer for you. Please send your ideas and 
feedback to editorial@businesslaw-magazine.com.

Best regards,

Thomas Wegerich

Professor Dr.  
Thomas Wegerich, 
Publisher,  
Business Law Magazine

wegerich@businesslaw-magazine.com
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In recent years, rumors have been going around 
that crisis is emanating from the Netherlands. 

After tough negotiations regarding reforms, the 
situation has stabilized. The country has recorded 
slight growth in spite of the crisis in Ukraine, and 
it is preparing itself for the future.

Do it well and sell it: the technology  
and supplier industry

Dutch people are not exactly known for taking a 
back seat. “Do it well and sell it,” that is something 
that you do not need to teach most businessmen 
from the North Sea kingdom. The Dutchmen’s 
distinct trade mentality has traditionally made 
their country one of the largest global exporters. 
With exports totaling around €550 billion, the 
Netherlands ranks eighth on the World Bank list of 
top exporters worldwide.

When thinking about Dutch products, tulips and 
cheese typically come to mind. The agricultural 
and floral sectors actually continue to be 
significant. Nevertheless, the country today 
stands mainly for technology and a distinguished 
supplier industry. The Dutch industrial associa-
tion FME proudly reports that every fourth part 
that is manufactured for a German car comes 
from the Netherlands. Its relationship with its 
neighboring state Germany has turned out to be 
a gold mine for the Netherlands. Whether it is in 

the automotive, chemical or electrical engineer-
ing industry, Dutch companies make good money 
in the broad “back country,” which is mainly 
served by the Rotterdam harbor. More goods are 
transshipped to Germany from Rotterdam than 
in all German ports combined. The trade volume 
between Germany and the Netherlands totaled 
€169 billion in 2013, with a clear trade surplus for 
the Dutch. No other country has brought more 
goods to the largest European market.

The past: financial crisis and recession

The otherwise confident lowlanders have been 
exercising modesty for the past few years, 
though. The European financial crisis of 2009 
took a toll on the country. The EU’s former 
labor-market and reform leader battled a tough 
recession between 2012 and 2013. Industrial 
production stagnated, and unemployment 
doubled to more than 8 percent. The cabinet 
under Prime Minister Mark Rutte found it 
difficult to undertake significant reforms. The 
coalition of liberals and social democrats decided 
finally to enact massive savings and make cuts to 
the social system in tough negotiations with the 
opposition and among themselves. Reforms, such 
as the right to terminate employment, do not go 
as far as many investors had hoped. International 
companies still complain that it is too difficult to 
separate oneself from an employee once they 

have been hired—a stumbling block to labor 
market revitalization.

The real estate market in particular still poses a 
problem for the Netherlands. The country has 
been providing tax credits to property buyers for 
years. Purchasing a house was cheaper than 
renting one. At the same time, many buyers 
wanted to quickly resell their real estate at a profit, 
thereby setting off a cost spiral that has signifi-
cantly driven down the value of a lot of houses. 
Adding to this, there was bad speculation with 
commercial property. This bubble burst at the peak 
of the European financial crisis and has now forced 
the government to capitulate. Deduction options 
for mortgage interest rates are being progressively 
reduced, and credit for house purchases is being 
capped. The risks in the housing market will keep 
the country occupied for a while.

The same can be said for a tax reform aimed at 
simplifying the Dutch system. The reform, which 
has been discussed for years now, plans, among 
other things, to standardize the value-added tax, 
increasing the costs of many goods. However, 
there is also just as little unity in the coalition 
over these issues as there is over the cost of 
implementing the reform and how to finance the 
costs. The Dutch social democratic party, the 
Partij van de Arbeid (PvdA), mainly believes that 
no further cuts can be expected of citizens at the 

moment. Starting in 2015, only a small reduction 
should ensure additional purchasing power. That 
would be desirable since the means available to 
average households for consumption has 
continually sunk in recent years.

Outlook: a period of (slight) growth is ahead

The Netherlands is finally experiencing another 
period of slight growth of 0.75 percent in 2014. 
This is largely thanks to the revitalization of the 
country’s markets. The trend reversal after two 
years of frustration has noticeably brightened 
the nation’s mood. The retail market enjoyed an 
upturn, industry increased and architects’ offices 
have already received an almost 40 percent 
increase in assignments for new construction 
within the first six months of 2014 in comparison 
with the previous year.

The Netherlands even made a subsequent 
upwards adjustment to second quarter growth. 
The increase of 0.7 percent was above the EU 
average. The rise in private consumption caused 
an improvement in exports. The country expects 
growth of 1.25 percent for 2015 despite the 
conflict in Ukraine; but because of its export 
fixation, the Netherlands is still very dependent 
on developments in the world market. Growth is 
a tender plant whose roots are not deeply 
anchored in the soil yet. –>

Enough with the crisis: the Netherlands is on the move 
By Lars Björn Gutheil

Dr. Lars Björn Gutheil,  
Head of Communications/PR,  
German-Dutch Chamber of Commerce  
(DNHK), The Hague

l.gutheil@dnhk.org



In 2011, the Netherlands demonstrated new core 
areas of its economy as so-called top sectors. The 
country wishes to reach the top bracket 
internationally in the agriculture and food, 
chemicals, creative, energy, technology and 
materials, life sciences, logistics, horticulture and 
water industries. Three-fourths of all Dutch 
innovation expenditures occur within the top 
sectors. In 2012, this was around €10 billion, more 
than one-half of which was in the technology 
and materials sector alone. According to the 
Dutch statistical office Statistics Netherlands 
(CBS), the top sectors are currently experiencing 
twice the growth of the overall economy. Three 
areas in particular stand out: the Internet of 
Things, water technology and sustainable energy.

Smart Industry

The Internet of Things has many names. Germany 
strongly focuses on the production sector under 
the term Industry 4.0. The name Smart Industry 
is prominent in the Netherlands. John Chambers, 
CEO of the U.S. technology giant Cisco, already 
talks about the Internet of Everything. In the end, 
it is about interconnecting all areas of life and 
work. Thanks to online recording of all work 
steps, products can be manufactured and 
processed in a quicker, more targeted and less 
expensive way. Teams can work on the same 
product around the world; location no longer 
plays a role. The Internet of Things also has a 
great influence on linking logistical chains, the 
health sector and new services.

The Netherlands wishes to play a leading role in 
this area. In April 2014, 240 Dutch companies 
participated in the world’s biggest industry trade 
show in Hannover under the motto Smart 
Industry. Although the industry is still young, 
many Dutch providers are very innovative today. 
Greenpeak Technologies from Utrecht develops 
wireless RF chips that connect devices to the 

future Smart Home. The Dacom company from 
Emmen combines sensors with online technology 
so that gardeners can keep track of how well their 
seeds are sprouting. Using the name DySi, many 
partners from northern Assen work together on 
the Sensor City, in which data streams are 
gathered and organized. Business potential is 
huge since the Internet of Things promises 
worldwide opportunities to earn a profit.

The Netherlands is also a leader in technology 
that makes private and office spaces more energy 
efficient. In the future, so-called smart grids will 
ensure, for instance, that the lights in your home 
will only turn on when a person is present and 
that the washing machine switches on automati-
cally at night when power is cheapest. The Frisian 
company I.C.Y. can network entire housing areas 
with its thermostat technology and decrease 
their energy consumption. The DWA company 
from Bodegraven near Gouda specializes in 
season-dependent heat and cold storage, and its 
customers include producers such as Heineken as 
well as large hospitals.

The Netherlands’ water sector is also very 
developed. For decades, the Dutch have put forth 
a lot of effort in dike construction and land 
reclamation. The Dutch today are responsible for 
landmarks such as Dubai’s palm islands, the 
Seabrook sluice in New Orleans and the 
world-famous Afsluitdijk in the Ijsselmeer. They 
have turned their centuries-old struggle against 
water into an economic strength. In mid-October, 
the Egyptian Suez Canal Authority commissioned 
a consortium of Boskalis and Van Oord to 
construct an additional Suez Canal. The €1.2 billion 
project is considered to be the building venture 
of the decade. The Dutch have eliminated 
numerous competitors from the field with their 
performance, among them cheaper service 
providers from China.

The Dutch water sector generates sales of €14 
billion every year and employs 57,000 people 
overall. The outlook is good: Rising sea levels and 
growing environmental threats increase the need 
for good coast protection worldwide. Future 
urban centers require clean drinking water and 
technology to dispose of large quantities of 
wastewater. Even the maritime manufacturing 
industry is growing since more goods are being 
shipped worldwide. These are three fields in 
which Dutch companies play a leading role 
worldwide. Today, 75 percent of Dutch delta and 

water technology is already being exported. 
Using targeted financing of international 
projects, the Dutch government aims to further 
increase this amount and open up additional 
markets mainly for medium-sized companies.

The times of self-doubt are a thing of the past. 
The alleged North Sea dwarf is expanding its role 
as a commercial giant in future markets and 
permanently securing them.

www.dnhk.org
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Rules of etiquette: how to do business  
with the Dutch

1.  Never underestimate flat Dutch 
management hierarchies. 
Dutch bosses are more likely to leave 
decisions to mid-level specialists. It is 
therefore important to communicate 
with them as well.

2.  Do not come across as too rigid and 
formal. 
It is acceptable to make small jokes in the 
Netherlands, and it does not denote a 
lack of professionalism. Doing business 
should be leuk (pleasant).

3.  Do not go into too much detail. 
A PowerPoint with 50 slides would create 
doubt in the Netherlands. A project 
should be convincing while only using a 
few words. Personal charisma and 
reliability are vital in order to win over 
your Dutch business partners.

 

4.  Do not insist on comprehensive,  
written agreements. 
The Dutch always like to leave a loophole 
open for themselves. An agreement can 
still be amended if the framework 
agreement should change. It is better 
not to assume that it is due to a lack of 
reliability, but rather to Dutch pragma-
tism.

5.  Do not underestimate time frames. 
Everything seems to be very easy during 
the first round of talks, but many plans 
initially end up going nowhere. Do not 
underestimate the time and financial 
risk of projects. A partner who speaks 
Dutch and knows his or her way around 
can be a great help.
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A safe harbor for all?
D&O liability in M&A transactions: the protection extended by the business judgment rule
By Dr. Markus Nauheim, LL.M. (Duke)

As the recent cases EnBW/EDF and 
BayernLB/Hypo Alpe Adria show, 
   managers of German companies 

are increasingly faced with personal liability 
risks in the context of M&A transactions. In 
practice, it can be difficult to tell whether 
certain actions are protected by the business 
judgment rule. M&A transactions are, to a 
large extent, shaped by business decisions 
and judgment calls. In light of the magnitude 
and complexity of the decisions made in the 
context of a major transaction, management 
is confronted with a number of difficult ques-
tions, including: At what point in a heavily 
contested auction is the offered purchase 
price excessive and the acquisition no longer 
in the best interest of the buyer? How much 
risk can a manager impose on the company 
without exposing oneself to personal li-
ability? This article describes the parameters 
of lawful conduct when making business 
decisions in connection with the acquisition 
or divestiture of an enterprise or parts thereof.

The business judgment rule

Officers have to apply the duty of care of 
an orderly and careful manager. Pur-

suant to German statutory law, such 
duty is not breached if the officer 
reasonably assumes to be acting on 
the basis of adequate information and 
in the best interest of the company 
when making a business decision.

When it comes to business decisions, a 
manager has fairly broad discretion. The 
arguments supporting this notion include 
that (a) D&O liability is not meant to cov-
er lack of success, but rather careless con-
duct, (b) exaggerated risk aversion on the 
part of management needs to be warded 
off as this would run counter to share-
holders’ interests and would be detrimen-
tal to the economy, (c) the idiosyncrasies 
of business decisions, which are often 
characterized by uncertainty and made 
under time pressure, need to be taken 
into account and (d) managers need to be 
protected from excessive requirements 
set by the courts who issue rulings with 
the benefit of hindsight (hindsight bias).

In order to not constitute a breach in duty 
of care, the manager’s action must satisfy 
the following tests: The manager –>

M&A transactions: the business judgment rule might provide a safe harbor—  
but not always.
 
© abadonian/iStock/Thinkstock/Getty Images
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 must (a) make a business decision, 
(b) act in good faith, (c) act indepen-
dently of special interests and inap-
propriate influence, (d) act in the best 
interest of the company and (e) act on 
the basis of adequate information.

Business decisions

In order for their actions to be privi-
leged under the business judgment 
rule, the manager needs to have 
made a (failed) business decision. This 
is different from the violation of, or 
failure to make, a decision to which 
the manager was legally obliged and 
for which no safe harbor is available. 
Thus, pushing a deal through single-
handedly without obtaining the 
required board approval is obviously 
a breach that cannot be remedied 
by, for example, the urgency of the 
decision or the assumption of having 
acted in the company’s best interest.

In contrast to legally bound decisions 
that do not offer any discretion, busi-
ness decisions, due to their forward-
looking nature, are strongly influenced 
by prognoses and assessments that 
are not actionable. A decision will be 
deemed a business decision if at the 
ex ante point in time of the decision, 
no information on the future course 

of events is available that would be 
known ex post, and it thus cannot be 
predicted with sufficient probability 
that a certain decision would have a 
more positive or negative outcome 
than other options. The decision to 
acquire or sell a business for what price 
and under what terms and conditions 
is generally a business decision in 
which the manager can exercise his 
or her discretion. This does not mean, 
however, that all individual decisions 
made and steps taken in the course of 
the process are at the manager’s sole 
discretion. Statutory or contractual 
requirements, such as board approval 
of certain decisions, could reduce a 
manager’s discretionary leeway to zero.

A business decision is not only the 
decision to take action, but also the 
failure to take action. However, the 
latter must be a conscious decision not 
to act. It is one of the responsibilities of 
a manager to seek and seize business 
opportunities without overemphasiz-
ing potential risks, but at the same 
time avoiding excessive risk. The man-
ager is generally free to refrain from 
concluding a deal. Such a conscious de-
cision not to act constitutes a business 
decision. In only very extreme situa-
tions may one argue that not entering 
into a deal constitutes a breach of a –>
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manager’s duty of care. An example of 
this would be when the potential buyer 
could have easily acquired and integrated 
the target, and the continued existence 
of the potential buyer is in jeopardy or is 
even impossible without the acquisition.

Good faith

A manager will not breach the duty of 
care in making a business decision if he 
or she reasonably assumes to be acting 
on the basis of adequate information 
and in the best interest of the company.

>>
It is a manager’s responsibi-
lity to seek and seize busi-
ness opportunities without 
 overemphasizing potential 
risks, but at the same time, 
avoiding excessive risk

<<
According to legislative reasoning, one 
“could not reasonably assume” (to be 
acting in the best interest of the com-
pany) if the risk taken on as a result of 
the business decision was misjudged in 
an absolutely irresponsible manner or 
if the manager’s conduct otherwise can 
be regarded as a breach of his or her 
duty. Hence, only extraordinary sce-

narios or technical blunders that result 
in a high risk of inevitable damage and 
for which there are no reasonable busi-
ness grounds will cause the manager 
to become personally liable. Simple 
miscalculations or errors of judgment 
are not sufficient as they occur on a 
regular basis. A manager’s judgment 
and conduct will be regarded as simply 
unjustifiable if, unnecessarily and in 
reckless disregard for customary market 
standards, he or she does not try to pro-
tect the company from obvious materi-
al risks in the course of the transaction.

In high-pressure situations, a differ-
ent standard might apply. However, the 
manager must not misjudge the risks in 
an absolutely irresponsible manner. A po-
tential buyer might be faced with a high-
pressure situation in a competitive auction 
or bidding process. In order to increase 
their chances of winning the bid, bid-
ders occasionally tend to take on certain 
risks they would otherwise reject. Such 
conduct would be regarded as irrespon-
sible if the risks and their magnitude are 
obvious, but the manager simply ignores 
them. If, for instance, there are concrete 
indications that the target’s business 
model could be based in material parts on 
unlawful business practices, it would be 
irresponsible to acquire the target without 
assessing those risks more thoroughly.

Acting independently of special in-
terests and inappropriate influence

A manager must make decisions 
independently of conflicts of interest 
and outside influence as well as with-
out immediate self-interest. Should 
the manager act in his or her interest 
or in the interest of affiliated persons, 
it would, a priori, be assumed that 
the manager’s decision was influ-
enced by special interests that are 
not in the company’s best interest.

This, however, does not mean that a 
manager may not pursue his or her 
personal interests or engage individu-
als with whom he or she has a per-
sonal relationship. Particularly in the 
M&A business, long-term personal 
relationships are often the source of 
efficient advice and cooperation based 
on trust and may thus facilitate cost 
efficiency, quality management and 
deal certainty. Acting in one’s own 
personal interest would be admissible 
if and to the extent the interests of 
the manager and the interests of the 
company are aligned. In M&A transac-
tions, this is usually the case when 
management receives a special bonus 
or participation in sales proceeds or 
when the manager expects a raise or 
promotion in addition to the success-

ful transaction’s anticipated benefits 
for the company and its stakeholders.

Acting in the best  interest 
of the company

A manager acts in the best interest of the 
company if his or her actions, from an ex 
ante perspective, serve to strengthen the 
long-term profitability and competitive-
ness of the company and its products and 
services. What is customary in the indus-
try, however, is not a relevant standard. 
Hence, there are no generally applicable 
guidelines. A large acquisition, in particu-
lar, might result in substantial short- or 
mid-term losses due to the extraordinary 
one-time financial burden. However, such 
strategic measures are not against the 
company’s best interest as long as the 
costly transaction is intended to serve 
the long-term objective of realizing or 
increasing profits in the future and to 
leverage viable business opportunities.

Acting on the basis of 
 adequate information

When making a business decision, 
the manager must reasonably as-
sume to be acting on the basis of 
adequate information. According 
to German case law, there would 
only be room for a manager –>
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to exercise discretion if the manager 
thoroughly ascertains the decision-
making basis and weighs the pros and 
cons of the various courses of action 
available. In doing so, the manager 
must exhaust all available (but not all 
conceivable) sources of information and 
on such a basis, evaluate the advan-
tages and disadvantages of the existing 
alternatives under consideration of the 
identifiable risks. It was not the lawmak-
er’s intention to make business deci-
sions subject to strict judicial scrutiny 
or seemingly objective. Indeed, busi-
ness decisions are often and to a large 
extent based on instinct, experience and 
imagination as well as a feel for future 
developments, for the markets and for 
the reactions of customers and competi-
tors. These elements of decision-making 
cannot be fully replaced by supposedly 
objective information. The German leg-
islature rightly concedes that available 
information that appears to be objective 
can be subjectively tainted by business 
trends or general market sentiments 
and that the manager who behaves 
countercyclically and does the unex-
pected may be particularly successful. 
The law is not intended to discourage 
managers from taking business risks; 
however, it does aim to stop managers 
from making reckless and careless deci-
sions at the expense of stakeholders.

Such aspects as the available time and 
expected costs in relation to the size 
and risks of the transaction as well as 
the availability of information play a 
key role in an acquisition and the deci-
sions made in connection with such a 
deal. It is recognized that, particularly 
in the event of great urgency, compre-
hensive preparation of the decision-
making process can be difficult if not 
impossible, and the more urgent the 
decision, the more it might be neces-
sary to refrain from seeking additional 
advice or conducting further review. 
However, if the risk is disproportionate 
to the opportunities presented by the 
deal, a manager would most likely have 
to abstain from making a momentous 
decision without proper preparation.

A manager who contemplates a material 
acquisition and does not have the neces-
sary expertise has to obtain adequate 
internal or external advice with respect 
to the commercial, financial, tax and legal 
risks involved. This does not mean, how-
ever, that the manager may hide behind 
routinely obtained expert opinions or 
market analyses. The question whether 
and to what extent external advice needs 
to be sought will eventually have to be 
answered on the basis of the business 
necessities and capabilities of the com-
pany, not on formal protection strategies.

Duty to document

Since the manager carries the burden of 
proof as to whether the requirements 
of the privilege under the business 
judgment rule are met, it is critical that 
the decision-making process is prop-
erly documented. It is advisable that 
documentation be concise, correct and 
comprehensible. In practice, it will be 
virtually impossible to attain complete or 
comprehensive documentation given the 
sheer volume of information that must 
be considered and in light of the fact that 
key elements of the decision-making 
process, such as instinct, experience and 
imagination, cannot be documented. 
The manager needs to set priorities. The 
attempt to achieve supposedly complete 
documentation is not really expedient 
and may even prove counterproductive. 
As soon as material facts are missing 
from an otherwise very detailed docu-
mentation, it might be assumed that 
the manager unduly ignored or did not 
sufficiently challenge certain risks.

Summary

Failed business decisions made by man-
agers in the context of M&A transactions 
will be privileged under the business 
judgment rule if the manager satisfies all 
of the requirements outlined above—that 

is, he or she must (a) make a business 
decision, (b) act in good faith, (c) act inde-
pendently of special interests and inap-
propriate influence, (d) act in the best in-
terest of the company and (e) act on the 
basis of adequate information. Since the 
manager carries the burden of proof, ap-
propriate documentation of the decision-
making process is highly recommended 
in order to avoid personal liability. <–

www.gibsondunn.com

Dr. Markus Nauheim,  
LL.M. (Duke), Attorney-at-Law, 
 Partner, Corporate/M&A,  
Gibson, Dunn & Crutcher LLP, 
Munich
mnauheim@gibsondunn.com



It’s all about good preparation
How to buy a listed company in Germany
By Dr. Richard Mayer-Uellner, LL.M.

Takeovers of listed companies in 
Germany are governed by the Se-
curities Acquisition and Takeover 

Act. Together with German stock corpora-
tion law, it sets a strict and complex legal 
framework for the preparation and con-
summation of takeovers. A takeover offer 
as defined by the Act is an offer to acquire 
securities aimed to reach or increase the 
threshold of 30 percent of voting rights 
in the target company. If the investor 
reaches the 30 percent in a manner other 
than by a voluntary take over offer, he or 
she is obliged to submit a mandatory 
offer to all outstanding shareholders to 
acquire their shares. The threshold of 30 
percent is explained by the fact that such 
a stake usually grants a voting majority 
given the lower presence at shareholders’ 
meetings of listed companies. There-
fore, an investor seeking to hold at least 
30 percent of voting rights in a listed 
company needs to intensively examine 
with the specifics of the Takeover Act.

The investor must thoroughly prepare 
the takeover because upon publica-
tion of his or her intention to make the 

offer – which must occur as soon as the 
investor has finally decided to do so – the 
provisions of the Takeover Act impose a 
strict regime (including on the timing 
of each transaction step). Moreover, the 
investor can no longer withdraw from 
the takeover without breaching takeover 
law and having painful administrative 
fines be imposed on him or her by the 
German Federal Financial Supervisory 
Authority (BaFin). The investor is obliged 
to submit the offer and even to consum-
mate it (subject only to occurrence of the 
offer conditions as described below).

Gaining information on 
the target company

Much information is publicly available 
given the extensive transparency require-
ments that apply to listed companies. If 
investors intend to carry out a due dili-
gence review of a target, they will need 
to approach its management. Disclosing 
sensitive information is only allowed if 
the potential acquisition is in the com-
pany’s best interest and the investor 
commits to confidentiality. However, 

maintaining strict secrecy is also in the 
investor’s interest. This is due to the fact 
that the minimum offer price required by 
takeover law must, among other things, 
correspond to the weighted average stock 
exchange price of the target shares dur-
ing the last three months prior to the in-
vestor’s publication of his or her intention 
to make the offer. If the market specu-
lates that the investor could offer a take-
over premium, this usually increases the 
stock exchange price and thereby also the 
minimum price required. Thus, strict non-
disclosure agreements should be made 

with the target and the shareholders 
conducting sales talks with the investor.

Acceptance threshold and 
other offer conditions

Consummation of mandatory takeo-
ver offers may not be made subject to 
conditions save for necessary public 
approvals (for example, merger control 
clearance). Voluntary offers may be 
made subject to objective conditions 
but not to subjective ones. A condition 
is subjective if its occurrence can –>
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be affected by the investor or related 
persons. This applies, for example, to 
the condition that the investor only 
carries out the takeover if he or she 
can obtain sufficient funds to finance 
it, which is known as “financing out.”

An objective—and widely used—condi-
tion is reaching a minimum threshold 
of shares tendered under the takeover 
offer (for example, at least 51 percent) 
in order to ensure the investor’s major-
ity of shareholder votes. If it turns out 
that the threshold cannot be reached, 
it can be lowered or even waived 
before expiry of the acceptance period. 
Investors may not, however, increase 
the threshold after having published 
the offer. Furthermore, they are not 
allowed to establish a maximum ac-
ceptance threshold in order to prevent 
more shares from being sold under the 
offer than they originally intended.

An admissible objective condition is 
the so-called material adverse change 
(MAC) clause according to which no 
MAC of the target’s situation or its 
economic environment may occur until 
the acceptance period ends. The MAC 
event must be clearly and objectively 
defined. For example, it may refer to 
business figures of the target such as 
revenues or EBIT or to the opening of 

insolvency proceedings (known as “sol-
vency out”). Alternatively, the MAC may 
refer to macroeconomic developments. 
Takeover offers often provide that the 
DAX, MDAX or another relevant stock 
exchange index may not fall below a 
certain threshold. This kind of condi-
tion is very useful in times of highly 
fluctuating market prices. Referring 
to the stock exchange price of the 
target itself is not allowed since the 
investor can influence the price and 
thereby occurrence of the condition.

Minimum price requirements

The statutory minimum price to be 
offered must correspond not only to 
the average stock exchange price, but 
also to any price paid or agreed upon 
by the investor or related persons for 
the acquisition of target shares within 
six months prior to publication of the 
offer document. The same applies to 
share acquisitions during the takeover 
and to off-market share acquisitions 
within one year thereafter. These rules 
follow from the general takeover (and 
stock corporation) law principle that all 
shareholders must be treated equally. 
They particularly pose a problem if 
the shares are bought from a con-
trolling shareholder who will usu-
ally request a control premium –>
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on the purchase price; in this case, the 
control premium would also have to 
be offered to all other shareholders.

Some evasion techniques have evolved to 
avoid the minimum price requirements. 
For example, “creeping-in” was used in 
Schaeffler’s takeover of Continental and 
in Porsche’s failed takeover of VW. In this 
method, the investor acquires, unno-
ticed by the public, a participation in the 
target until he or she almost reaches the 
30 percent threshold. The investor then 
waits until the minimum price is at an at-
tractive (low) level, meaning the average 
stock exchange price remained low for 
three months and no expensive acquisi-
tions of target shares were conducted 
for six months. At this point, the investor 
submits a takeover offer with an unat-
tractive price and exceeds the 30 percent. 
After having consummated such offer, he 
or she can buy shares at a higher price 
via the stock exchange or, after expiry 
of the one-year-period, off-market. Of 
course, this only works out if the investor 
has enough time to spread the acquisi-
tion over a longer period. Furthermore, 
building stakes without raising aware-
ness in the market has become very 
difficult because investors are obliged to 
publish the fact that they have reached 
or exceeded the 3, 5, 10, 15, 20 and 25 
percent thresholds of voting rights. 

Previous evasions such as acquiring 
shares through cash-settled options or 
securities lending transactions have been 
made impossible by amendments to the 
statutory transparency requirements.

In a similar scenario, the German 
Supreme Court recently had to decide 
whether Deutsche Bank breached the 
minimum price requirements when 
taking over Postbank from Deutsche 
Post. A minority shareholder as plain-
tiff argued that payment of the take -
over premium was artificially delayed 
until a future point in time when the 
shareholders no longer benefited 
from the minimum price rules. One 
way to do this would be to acquire 
less than 30 percent of the shares 
from the controlling shareholder plus 
option rights entitling the investor to 
buy more shares (at a higher price) 
at a later point in time. A subsequent 
takeover could be timed in a way that 
the exercise of the options has no 
influence on the minimum price. The 
German Supreme Court took the view 
that there was no illegal evasion of 
the minimum price rules but that the 
lower court still had to decide whether 
Deutsche Bank and Deutsche Post 
acted in concert, resulting in an im-
mediate obligation of Deutsche Bank 
to submit a mandatory takeover offer.

Financing of the offer

Even before submitting his or her offer, 
the investor must have sufficient liquid 
funds—generally by providing a bank’s 
financing confirmation—to finance the 
acquisition of all shares covered by the 
takeover offer, meaning all shares not 
held by the investor. If the investor does 
not hold any target shares, he or she has 
to secure financing that covers the pur-
chase of 100 percent of shares, although 
such an acceptance quota cannot be 
achieved in cases of listed companies. 
Thus, investors must provide for more 
funds than ultimately required. For a 
long time, even the purchase of shares 
held by shareholders contractually 
obliged not to sell had to be included 
in the financing. Under the takeover 
of energy supplier EnBW by the Ger-
man state of Baden-Württemberg from 
French EDF group, BaFin accepted the 
following exemption: A large sharehold-
er committed not to tender his or her 
shares against payment of a contractual 
penalty. The penalty corresponded to the 
purchase price the shareholder would 
have received if he or she had accepted 
the offer nevertheless. In such cases, the 
investor could set off the penalty claim 
against the purchase price claim of the 
shareholder, and such a setoff would se-
cure the sufficient financing of the offer.

Delisting made easier

In a recent ruling, the German Supreme 
Court changed its consistent case law 
on the requirements of a stock corpora-
tion’s delisting: Now, a delisting does not 
require a shareholder resolution adopted 
with 75 percent plus a compensation 
payment to the outstanding shareholders 
anymore. This ruling could have a mate-
rial impact on future takeover attempts. 
It incentivizes shareholders to accept a 
takeover offer to avoid facing the risk of 
the future controlling shareholder easily 
delisting the shares of the target. If this 
happened, the shareholders would be 
trapped in a company with shares that 
are very difficult to trade and can usually 
only be sold at a substantial discount to 
the former stock exchange price. <–
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Safeguard for foreign investors 
A practical approach: investment protection and TTIP 
By Dr. Markus Burianski, Hansel T. Pham and Dr. Sonja Dünnwald

The last several months have seen 
an animated public debate about 
the merits and disadvantages 

of international trade and investment 

protection. The trigger for the debate has 
been the Transatlantic Trade and Invest-
ment Partnership (TTIP), which is being 
negotiated between the EU and the U.S. 

TTIP is a combined free trade and invest-
ment agreement, which aims to reduce 
tariff and nontariff barriers to trade and 
protect foreign direct investment. While 

some of the concerns voiced regard the 
nontransparent conduct of the negotia-
tions and the free-trade elements of the 
proposed agreement, the discussion has 

More security through TTIP? Investment protection gives foreign investors additional legal options. © Digital Vision/Photodisc/Thinkstock/Getty Images
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served as a catalyst for fear and frustra-
tion with the current system of invest-
ment protection. The main points of criti-
cism relate to the system of investor-state 
dispute settlement (ISDS): This system 
allows a private party to bring a claim 
against a sovereign state, that is heard by 
a tribunal made up of three private indi-
viduals with the capacity to grant billions 
in damages in an allegedly nontranspar-
ent process, and there is no possibility to 
appeal a wrong decision. Furthermore, 
there are concerns that legitimate public 
policy decisions made by the state could 
result in damages, stifling the ability of 
states to regulate in the public interest. 

Overview: investment treaties

Foreign investment is not a recent 
phenomenon. For centuries, business 
professionals have sought opportunities 
to invest and make money in econo-
mies other than their home country. 
The protection of these early foreign 
investors practically depended on 
their power both within the host state 
and—should the host state interfere 
with their business—on the amount of 
pressure they could exert on their home 
government to force the host state to 
discontinue the interference. Interna-
tional relations, like international law, 
were strictly a state-to-state matter.  

This approach started to shift in the early 
1960s, when states began to conclude 
bilateral investment treaties with each 
other. Bilateral investment treaties 
proved to be a very appealing instrument, 
which saw an incredible proliferation in 
the following decades: Today, there are 
more than 3,000 investment treaties in 
force, most of them bilateral treaties. The 
majority have been concluded between 
developing and developed states; how-
ever, more recently, states with a similar 
degree of economic development have 
also entered into investment treaties. 
Furthermore, there has been a trend to 
conclude multilateral investment trea-
ties as part of free-trade agreements, 
such as the American NAFTA and CAFTA. 
TTIP is based on a similar concept. 

Substantive protection

At the substantive level, most investment 
treaties set forth a core set of protection 
standards, which each contracting state 
guarantees to honor when in the position 
of the host state. The most traditional 
core standard is the restriction of law-
ful expropriation: This standard prevents 
states from expropriating property unless 
for a public purpose and accompanied 
by the payment of compensation. This 
protection extends to indirect expropria-
tory measures. The second standard is 

the prohibition of discrimination. Being 
a relative standard, it protects foreign 
investors from being treated less favora-
bly than comparable investors in the host 
state or investors from a third country. 

>>
If contained in TTIP, invest-
ment protection standards 
will make it difficult for a state 
to alter regulation affecting a 
foreign investor more than it 
affects its own nationals

<<
The third and most important standard 
is the standard of fair and equitable 
treatment. This objective standard sets 
a minimum floor for the treatment of 
foreign investors. While the exact level of 
protection differs from treaty to treaty, it 
seems uncontentious that the standard 
protects the legitimate expectations of 
the investor, the stability and predictabil-
ity of the legal and business framework, 
and the notion of due process. Since the 
standard has not been defined by prior 
international public law, its content has 
been mostly shaped by arbitral tribu-
nals. Most investment treaties contain 
additional, more specific guarantees, 
which, however, mainly fall within the 
broader tenets of the core standards. 

If contained in TTIP, these standards 
could secure a European investor abroad: 
In the past, the substantive standards 
have resulted in compensation for 
medium-sized investors, for example, 
when permits were retroactively re-
stricted or further regulation of their 
economic activity was enacted. In the 
context of TTIP, a European investor 
can bring a claim if, for example, a U.S. 
state introduces a measure that covertly 
discriminates against the business of the 
investor by not impacting similar busi-
ness owned by a U.S. citizen. TTIP thus 
will make it difficult for a state to alter 
regulation affecting a foreign investor 
more than it affects its own nationals. 

The critics of TTIP fear that a state 
could possibly be taken to arbitration 
over changes in its law that have been 
adopted for a public purpose, but reduce 
the profits made by an investor. As a 
consequence, this could lead to gov-
ernments not legislating in the public 
interest in view of looming damage 
claims. While it is true that the interpre-
tation, especially of the standard of fair 
and equitable treatment, has in the past 
often been wider than the state parties 
had originally anticipated, investment 
tribunals generally respect the deference 
owed to the state in adopting measures 
of public policy. Investment decisions –>
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normally find no violation in nondis-
criminatory measures adopted for a 
public purpose in line with due process. 
In the case of TTIP, it is in the hands of 
the drafters to control the content of 
the future agreement and to ensure the 
necessary leeway for future legislation. 

Procedural mechanisms 

At the procedural level, most modern 
investment treaties allow for ISDS. In 
renunciation of the earlier dogma that 
such disputes are effectively disputes be-
tween the home state and the host state 

of the investor, they allow foreign 
investors to personally and 

directly commence 
arbitration 

proceedings 
against 

the host 
state. 

No in-

volvement of the home state is required. 
In the arbitration proceedings, the 
investor and the host state are treated 
on equal terms. The system involves 
both parties in choosing the arbitra-
tors: Generally, the investor nominates 
one arbitrator, the host state nominates 
another and the third arbitrator, the 
chairperson, is chosen by these two 
arbitrators. Finally, the arbitral tribunal 
produces a binding and enforceable 
award. While investment treaties have 
been in place for a considerable time, 
the last 20 years have seen a significant 
influx of investment treaty claims.

ISDS is currently foreseen in TTIP, even 
though the negotiation mandate of the 
EU directly states that its implementation 
“will depend on whether a satisfactory 
solution [for all EU interests] is achieved.” 
Opponents articulate discomfort with the 
ability of foreign investors, at times large 
corporate entities, to drag a sovereign 
state before a tribunal composed of three 
individuals, who have the ability to order 
the state to pay unlimited damages. 

It is true that there is a lack of symmetry 
due to the fact that the investor 

alone can commence invest-
ment arbitration proceed-
ings. The host state can 

bring proceedings against 

the investor only in its national courts. 
This, however, lies in the nature of the un-
derlying agreements, which foresee ob-
ligations only for the states involved, not 
for individuals. Investment arbitration 
was first introduced in treaties between 
states of largely different degrees of de-
velopment. The developing states consid-
ered them helpful to encourage invest-
ments from foreign investors distrusting 
the host state’s legal system. What was 
necessary in such a relationship to create 
a level playing field may not be necessary 
in TTIP, an agreement between the EU 
and the U.S.—all of which have function-
ing legal systems. But even in a func-
tioning legal system, investors may be 
uncomfortable and, potentially, disadvan-
taged and seeking significant damages 
in the home courts of the host state. 

Skepticism has also been voiced regard-
ing the fact that arbitrators form a small 
set of private practitioners and academ-
ics and that they typically represent 
either the investor or the host state. The 
development of a group of specialized 
arbitrators is not surprising. It similarly 
occurred in commercial arbitration, 
meaning disputes between 
commercial entities located 
in different states, where 
the arbitrators’ specializa-
tion is thought to yield more 

satisfactory results than national court 
proceedings. Also, both parties, including 
the states, are entirely free to appoint 
whom they think fit and thereby enlarge 
the pool of suitable candidates. Finally, 
biased arbitrators can be challenged 
as a result of conflicts of interests. 

Investment arbitration does not have 
to be characterized by “secretive pro-
ceedings.” While it is true that certain 
proceedings in past investment disputes 
have not been public, overall investment 
arbitration is more publicly accessible 
than national court proceedings in –>
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most states. Not only is the judgment 
often publicly accessible, but so are 
the submissions of the parties and 
sometimes even the oral proceedings, 
notwithstanding specific redactions 
for confidentiality. Investment arbitra-
tion also embraces elements of public 
participation, like the possibility for 
non governmental organizations to 
act as amici curiae. Transparency is 
also furthered by the recent UNCI-
TRAL Rules on Transparency in Treaty-
based Investor-State Arbitration. All 
these elements demonstrate that a 
lack of transparency is not an inher-
ent aspect of investment arbitration 
and that it is up to the negotiators of 
TTIP to implement respective rules. 

Conclusion 

Investment arbitration (and TTIP) 
constitutes a safeguard for foreign 
investors in case the host state hinders 
an investment. While the debate 
around TTIP raises valid considera-
tions, the procedural or material tenets 
of investment protection are not 
set in stone: States can make sure 
that the policy space they need is 
adequately addressed in the nego-
tiation stage of the agreement. <–
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Life can be cumbersome
Subordinated creditors in German insolvency plan proceedings—Vae Victis?
By Dr. Christopher Wolff and Dr. Christian Mock

It is the very nature of subordi-
nated claims that they are treated 
less favorably than senior claims 

in an insolvency proceeding. How-
ever, foreign investors in particular 
may be unpleasantly surprised when 
learning their legal situation in Ger-
man insolvency plan proceedings. 

The 2013 reform of the German Insolven-
cy Code (Gesetz zur weiteren Erleichter-

ung der Sanierung von Unternehmen, 
or ESUG) resulted in stronger rights for 
secured creditors and the manage-
ment of insolvent companies under the 
German Insolvency Code (“Code”) while 
subordinated creditors have been dis-
enfranchised and are now regularly cut 
off from legal remedies. Consequently, 
subordinated (bond) creditors are often 
entirely wiped out without efficient 
remedies to appeal such decisions as 

was the case in Pfleiderer and IVG Im-
mobilien. The reason is that the Code 
allows for a full waiver of subordinated 
claims in insolvency plan proceedings. 

Investors should be aware of these 
risks before making an invest-
ment in subordinated debt. 

The following summary is intended 
to give investors a better under-

standing of the legal position as-
sociated with subordinated debt.

Senior, mezzanine and junior creditors 
in German insolvency proceedings 

Market participants in Germany are 
influenced by English terminology and 
frequently use the terms senior, mez-
zanine and junior debt when describing 
the relative rank of priority of their –>
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claims. However, it should be noted 
that the Code does not recognize 
these terms and that they have to be 
“translated” into German statutory law. 

In a technical sense, the Code solely 
recognizes two groups of insolvency 
creditors: ordinary insolvency credi-
tors pursuant to § 38 of the Code and 
subordinated creditors pursuant to 
§ 39 of the Code. Pursuant to the Code, 
secured creditors like secured bank-loan 
lenders become ordinary insolvency 
creditors if the enforcement proceeds 
out of the collateral are not sufficient 
to pay back their claims. The Code 
defines this group as creditors with the 
right to separate satisfaction (Absonde-
rungsberechtigte Gläubiger). Based 
on this distinction, secured creditors 
often wear two hats in insolvency plan 
proceedings: one of a secured creditor 
(to the extent that the insolvency plan 
changes the rights of the secured credi-
tors) and one of an unsecured ordinary 
insolvency creditor (to the extent that 
realization of collateral is not sufficient).

Coming back to the abovementioned 
priority of debt (senior, mezzanine and 
junior debt), it is, of course, possible 
under German law to contractually 
agree on this kind of distinction. As a 
consequence, it is a common market 

practice that facility and intercredi-
tor agreements governed by German 
law also contractually provide for 
these or comparable creditor groups 
and respective waterfall provisions.

However, every investor should be 
well aware that contractual waterfall 
provisions are not fully in line with 
the statutory concept provided by 
the Code. This being said, contractual 
provisions may supersede the Code 
concept inter partes, but German 
law principally and solely recognizes 
creditors as ordinary insolvency credi-
tors and subordinated creditors. 

Being or becoming a subordinated 
creditor pursuant to § 39 of the Code 

The most frequent reasons for a credi-
tor qualifying as a subordinated credi-
tor pursuant to § 39 of the Code are (a) 
explicit agreements according to which 
the creditor agrees to the subordina-
tion of his or her claims concerning the 
respective borrower, and (b) circum-
stances in which a creditor is deemed 
to be a quasi-shareholder or “equita-
ble/shareholder subordination.” Here, 
we will focus only on the first group. 

A contractual subordination of claims 
in the sense of § 39 subsection 2 of –>
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the Code requires an explicit agreement 
between the creditor and the debtor. 

To the extent that bilateral credit or bond 
documentation contains a subordination 
clause in case of an insolvency proceed-
ing, the Code provides a rebuttable 
presumption that the subordinated credi-
tor ranks junior to ordinary insolvency 
creditors as well as to the subordinated 
debt as mentioned in § 39 subsection 
1 No. 1 through No. 5 of the Code. This 
includes, but is not limited to: (a) interest 
and penalties for late payment accru-
ing on the claims of the ordinary insol-
vency creditors from the opening of the 
insolvency proceedings, (b) costs incurred 
by individual insolvency creditors due to 
their participation in the proceedings and 
(c) even claims for restitution of a loan 
replacing equity capital or claims result-
ing from legal transactions correspond-
ing in economic terms to such a loan.

In this respect, it is noteworthy that typi-
cal LMA-based intercreditor agreements, 
which are concluded solely between 
certain groups of creditors who agree 
on different layers of debt, are gener-
ally not sufficient to trigger a techni-
cal subordination of junior creditors in 
insolvency proceedings in the sense of 
§ 39 subsection 2 of the Code as long 
as a respective provision clearly lays 

out the concept that the subordination 
shall only apply among the creditors 
themselves and shall not apply for the 
benefit of the debtor (for example, via a 
contract to the benefit of a third party).

Legal consequences of § 39 of the 
Code in insolvency proceedings

Based on a general decision of the Ger-
man legislator, subordinated creditors 
have only limited rights and protec-
tions under the Code. The reason is that 
subordinated creditors shall not be in a 
position to block or hinder insolvency pro-
ceedings in which not even the ordinary 
insolvency creditors get repaid in full. 

Accordingly, subordinated credi-
tors only have the right to: 
(a) attend the creditors’ meeting, 
(b)  request information provided 

in the creditors’ meeting and 
(c)  access the court file of 

the proceedings.

As a consequence, subordinated 
creditors do not have the right to:
(a)  file proof of claim in the insolvency 

proceeding (unless specifically permit-
ted to do so by the insolvency court), 

(b)  request that the insolvency court 
convene a creditors’ meeting,

(c) vote at the creditors’ meeting, 

(d)  request that the insolvency 
court reverse a decision by the 
creditors’ meeting and 

(e)  be represented in the (prelimi-
nary) creditors’ committees. 

In insolvency plan proceedings, the Code 
contains a provision (§ 225 subsection 1) 
according to which subordinated claims 
are fully waived under a plan unless the 
plan specifically provides for a distribu-
tion for subordinated claims (see below 
under lit. 4 and 6). Based on this waiver, 
no class of subordinated claims is even 
formed under the insolvency plan. And 
without being grouped into a class, 
subordinated creditors do not get to 
vote on the plan. In other words, the law 
provides a mechanism which deprives 
subordinated creditors of all their claims 
without having a say or legal remedies 
(for example, by rendering evidence that 
the company actually has a higher value 
than asserted by either the manage-
ment or higher ranking creditor groups).

Influence of shareholders vs. sub-
ordinated creditors in German in-
solvency plan proceedings

Two of the major changes resulting 
from the Code’s insolvency reform 
were the introduction of the possibility 
to cram down on existing sharehold-

ers and as a result transfer old or new 
equity in the company to implement 
corporate changes at the insolvent 
entity (§ 225a InsO). This includes, but is 
not limited to, debt-to-equity swaps.

Most noteworthy, the Code’s provision 
dealing with the rights of the sharehold-
ers is the exact opposite of the provision 
dealing with the rights of subordinated 
creditors. While § 225 subsection 1 contains 
an assumption that all subordinated debt 
is waived (to the extent not otherwise 
provided for in the plan), § 225a subsec-
tion 1 implies that shareholder rights shall 
remain unaffected by the insolvency plan 
unless otherwise outlined in the plan. 
Therefore, it is legally possible that ordi-
nary creditors take a hit on their claims 
and subordinated creditors lose everything 
while the shareholders, the most junior 
class in the capital structure, remain 
unaffected and thus become the primary 
beneficiaries of the restructuring process 
implemented by the insolvency plan. 

This already shows a statutory dis-
crimination of subordinated creditors 
in comparison with shareholders that 
is surprising since—as a general prin-
ciple—even subordinated debt should 
(being the nature of debt) always rank 
ahead of equity. However, the Code does 
not recognize this concept because –>
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subordinated debt is treated equally as 
equity or in some provisions even worse. 
§ 245 subsection 2 No. 2 of the Code gives 
a prominent example for the fact that 
subordinated creditors and shareholders 
are treated equally while other exam-
ples show that shareholders clearly have 
more rights than subordinated creditors: 

(a)  § 238a of the Code provides for a 
voting right of the shareholders to 
the extent that the insolvency plan 
impairs their rights who need to be 
crammed down in case of a dissent-
ing vote of such group, § 245 of the 
Code; The subordinated creditors are 
principally not granted a voting right 
even if they lose 100% of their claims.

(b)  The cramdown provision in § 245 sub-
section 3 of the Code provides special 
protection for shareholders with re-
spect to their reasonable participation 
in the economic value of the insolvent 
company. The Code does principally 
not contain a similar provision for the 
benefit of subordinated creditors.

The background for granting sharehold-
ers the aforementioned rights is that a 
debate has taken place about the poten-
tial infringement of Art. 14 of the German 
Constitution that addresses property 
and expropriation. However, this debate 
has solely taken place in connection 

with shareholders while it is not appar-
ent why subordinated creditors are less 
worthy of protection—especially in the 
light of Art. 3 of the German Constitution 
that addresses equality before the law.

Legal remedies of subordinated credi-
tors in insolvency plan proceedings 

§ 245 of the Code solely permits the cram-
down of a dissenting class of creditors, if: 
(a)  the dissenting class is treated 

in a manner no worse than 
in a liquidation scenario,

(b)  no other creditors receive eco-
nomic value that exceeds the 
amount of their claims,

(c)  neither equity nor creditors that 
are junior to the dissenting class 
receive economic value and

(d)  the majority of the voting classes 
vote to approve the plan.

While these prerequisites provide 
a certain protection for a group of 
creditors in insolvency plan pro-
ceedings, it is important to note 
that this protection only applies to 
classes that actually vote to reject 
the plan, namely to a group of credi-
tors who have been granted voting 
rights. In other words, if no vot-
ing class is formed, the protections 
granted by § 245 would not apply.

As noted above, under the InsO, sub-
ordinated creditors whose claims are 
waived under a plan are not entitled 
to vote on the plan. Accordingly, the 
cramdown protection generally does 
not apply while it does apply to the 
shareholders who are subject to the plan 
according to § 245 subsection 3 InsO.

In addition, a further major goal of the 
Code’s reform was to make insolvency 
proceedings more effective and thus 
faster. Hence, potential legal remedies 
by participants in the proceedings 
were further reduced. Principally, § 6 
subsection 1 of the Code states that 
decisions of the insolvency court are 
only subject to an appellate rem-
edy in cases where the Code explic-
itly provides for an immediate appeal 
(sofortige Beschwerde) or so-called 
numerus clausus of legal remedies. 

Such an individual right is set forth in 
§ 253 InsO. After court confirmation of 
the insolvency plan, a creditor (includ-
ing a subordinated creditor), may file 
an immediate appeal of the confirma-
tion order. However, such an immediate 
appeal is permitted only if the creditor:

(a)  objected to the plan prior 
to the voting deadline,

(b) voted against the plan,

(c)  demonstrates that the plan provides 
the creditor with treatment signifi-
cantly inferior to what that creditor 
would receive in a liquidation scenario 
and that the funds set aside pursuant 
to § 251 subsection 3 of the Code are 
insufficient to compensate the credi-
tor for such inferior treatment and

(d)  files an appeal within two 
weeks of plan confirmation.

For a subordinated creditor, it is almost 
impossible to meet these prerequi-
sites, especially the test regarding 
the liquidation scenario. First of all, 
subordinated creditors need to render 
evidence that they would receive a 
quota on their claim in a liquidation 
scenario. In other words, they have 
to provide evidence that all senior 
creditors (namely claims against the 
insolvent estate or Masseforderungen) 
as well as ordinary insolvency claims 
would get repaid in full in case of an 
insolvency. However, this is very rarely 
the case since insolvent companies 
are usually over-indebted, meaning 
their assets do not cover their exist-
ing payment obligations. Secondly, the 
applicant must demonstrate that the 
situation is “significantly” inferior, thus 
even increasing the obstacles for a suc-
cessful appeal and making it a blunt 
sword for subordinated creditors. –>
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Potential avenues of escape 
for subordinated creditors 

In light of the above, the question 
arises what remedies a subordi-
nated creditor has to evade the 
doom of being entirely wiped out 
in insolvency plan proceedings. 

First, the subordinated creditor should 
challenge the reason for subordina-
tion to rank as an ordinary insolvency 
creditor. This will, of course, only be 
possible in a few, exceptional cases 
(for example, by arguing that the 
subordination clause is invalid).

To the extent that the legal quali-
fication as a subordinated creditor 
cannot be disputed, there are two 
important provisions in the Code 
that have significant impact on the 
role of subordinated creditors: 

(a)  § 174 subsection 3 sent. 1 and 
(b)  the exception of § 225 subsection 1.

In the Code, § 174 subsection 3 sent. 1 
enables the insolvency court to issue 
a request to subordinated creditors 
to file a proof of claim. Following 
this request, subordinated creditors 
have increased rights since they have, 
among other things, the right to (a) 

vote in the insolvency plan proceed-
ings and (b) form a group under the 
plan and receive the benefit of the 
cramdown protection. However, the 
Code does not define the circum-
stances under which the insolvency 
court should issue a respective re-
quest to the subordinated creditors. 
The competent judge has to make an 
economic assessment whether there 
are enough assets in order to fully 
pay the claims against the insolvent 
estate and the ordinary insolvency 
creditors and whether excess assets 
will be available to at least partly 
satisfy subordinated creditors. Experi-
ence has shown that judges are not 
inclined to dig deep into these highly 
complex economic questions. In this 
context, the following should be con-
sidered: Insolvency proceedings are 
often opened not only due to illiquid-
ity, but also due to over-indebtedness 
(in other words, the assets of the 
insolvent company are not sufficient 
to cover its ordinary debt). In order to 
assess the situation of over-indebted-
ness, the judge rarely makes his or her 
own independent decision, but usu-
ally relies on one or more valuations 
provided either by the debtor (and its 
advisors) itself (in case of debtor-in-
possession proceedings) and/or the 
insolvency administrator/trustee. –>
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All aforementioned parties are usually 
not incentivized to push through higher 
valuations for the assets of the com-
pany that might put them in a situa-
tion where there is a discrepancy of the 
assessed (higher) value and the actually 
realized (lower) proceeds. Moreover, the 
automatic waiver of subordinated debt 
is a very handsome tool for both the 
debtor and his or her ordinary credi-
tors since it increases the value of the 
company and reduces the number of 
recipients of proceeds at the same time.

Once insolvency proceedings (based on 
these valuations) are opened, it is more 
or less impossible to show that suffi-
cient assets are available to also satisfy 
subordinated creditors since (a) the judge 
would have to admit that his or her initial 
decision was not correct, and (b) Ger-
man insolvency law does not recognize 
the concept of a “battle of valuations.” 
Therefore, the likelihood that a request 
according to § 174 subsection 3 sent. 1 
of the Code based on an independent 
decision of the insolvency court is rather 
remote. The more likely scenario is that 
the insolvency administrator or the 
trustee (in case of debtor-in-possession 
proceedings) informs the insolvency court 
of the possibility for a distribution (like 
in the German Lehman Bank case), and 
the insolvency court issues the request 

on this information. Hence, § 174 subsec-
tion 3 sent. 1 of the Code does not provide 
a real angle for subordinated creditors. 

>>
The German Insolvency Code 
does very little to support the 
legal position of subordinated 
creditors

<<
In the Code, § 174 subsection 3 sent. 1 
again comes into play via the exception of 
§ 225 subsection 1 Code to the extent that 
the authors of the insolvency plan envi-
sion an independent group of subordinat-
ed creditors. If the insolvency plan fore-
sees a special provision for subordinated 
creditors, for example, for tax reasons, the 
prerequisite for such a group formation 
is again the request of the insolvency 
court to the subordinated creditors to 
file a proof of claim. In such a scenario, 
it is again either the insolvent company 
(in case of debtor-in-possession proceed-
ings) or the insolvency administrator who 
makes the respective request to the insol-
vency court. This being said, the subordi-
nated creditors themselves again are not 
independently in a position to facilitate 
such a request, but need the support 
of either the insolvency company, the 
insolvency administrator or other groups 

of creditors. It may be the case that such 
support can be secured, for example, in 
cases in which subordinated creditors 
are willing to invest new funds in the 
insolvent company. In principal, however, 
ordinary creditors or the insolvent com-
pany itself are not incentivized to support 
the subordinated creditors. This is due 
to the fact that either proceeds would 
have to be shared or a debt burden would 
remain, which would otherwise be fully 
waived. As such, the avenues of escape 
are extremely narrow if at all existent.

Summary and outlook 

The above has shown that the Code in 
its current version not only does very 
little to support the legal position of 
subordinated creditors, but makes the 
life of such creditors extremely cum-
bersome. A direct comparison with 
shareholders shows structural disad-
vantages that can hardly be justified. 
While criticism in this respect was al-
ready voiced directly after the implemen-
tation of the 2013 reform, the legislator 
should immediately (de lege ferenda) 
implement safeguards for the benefit 
of subordinated creditors to abolish the 
currently existing disadvantages and 
to ensure the necessary fundamental 
rights. Otherwise, the German mar-
ketplace runs the risk of subordinated 

(bond) debt no longer being available as 
a refinancing instrument. Investors will 
not be silently led to the slaughter. <–
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Careful and thoughtful contract design
A practical point of view: IP and antitrust compliance requirements for research and  
development  agreements
By Dr. Claudia Milbradt and Dr. Joachim Schütze

In the face of strong global com-
petition, research and develop-
ment (R&D) create a competitive 

edge for industrial companies. It is 
particularly important to make optimal 
use of the legal framework: The intel-
lectual property (IP) rights that result 
from collaborative research can be a 
significant asset for a company’s fu-
ture development. In order to properly 
negotiate R&D agreements, awareness 
of the potential pitfalls is essential.

Introduction

R&D agreements are an efficient way 
for companies to expand and develop 
their technology portfolios without 
investing in costly infrastructure of 
their own. The structure and sub-
stance of these agreements varies 
widely depending on the form of 
collaborative research. It may involve 
awarding universities or research 
institutes research contracts or enter-
ing into research collaborations with 
other companies, including competi-

tors. From a compliance perspective, 
violating the law in relation to R&D 
must be avoided. In order to ensure 
that no liability risks for company 
management emerge, a comprehen-
sive system of compliance rules must 
be included in R&D agreements.

IP rights: infringement of 
third-party IP rights

One particular risk associated with 
R&D agreements is the danger that 
developed IP rights are not recognized 
in due time, applied for and protected 

or in the case of those belonging to 
contractual partners or third parties, 
infringed during later commercializa-
tion. If preventive measures are not 
implemented and compliance struc-
tures are inadequate, companies 
may end up being liable for infringe-
ment of third-party know-how or of 
other IP rights by their employees 
with regard to contracting parties. 
Throughout the research project and 
prior to the commercialization of any 
research results, parties should en-
sure that their use does not infringe 
any third-party IP rights. In addition, a 
freedom-to-operate search should be 
conducted in order to ensure that the 
results of the research can be utilized 
without infringing third-party rights.

Due diligence review

Before a R&D agreement is signed, 
technical and legal due diligence checks 
should be carried out on the other party’s 
IP rights portfolio if the research will be 
based on this portfolio. Since there is   –>

Safety first: An effective compliance 
structure should control the flow of 
information within a company and within 
the research team.
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no requirement to record this trans-
fer of rights in the German patent 
register(s), the other party should 
guarantee ownership of the involved 
IP and many other rights. Access 
to the other party’s existing rights 
(background IP) should then be agreed 
on. It is possible for the R&D agree-
ment to create a pool of IP rights for 
a party’s use for the duration and 
purpose of research activities. How-
ever, the R&D agreement should 
prevent the other parties from using 
their own IP rights in other projects or 
after the research work has ended.

Handling of proprietary and 
third-party know-how

Research work is also generally 
based on the parties’ know-how. 
“Know-how” is defined as practical 
knowledge that is secret, substan-
tial and identified (cf. Article 1[f] of 
Regulation [EC] No. 2709/1999). Un-
der Section 17 of the German Unfair 
Competition Act (Gesetz gegen den 
unlauteren Wettbewerb, or GUCA), 
criteria for classifying knowledge 
as know-how include that (a) the 
information is not public, (b) it 
belongs to the company, (c) the 
company intends to keep the knowl-
edge secret and (d) the company 

is interested in such secrecy. This 
definition is not limited to technical 
knowledge, but may also concern 
business knowledge. The parties 
should make factual and contrac-
tual arrangements to prevent both 
loss of their own know-how and 
infringement of others’ know-how.

>>
Know-how loses its specific 
value as soon as it is ma-
de publicly accessible and 
 becomes “state of the art”

<<
The European Commission has recently 
submitted a proposal for a directive on 
the protection of trade secrets, which 
is currently being discussed by the 
European Parliament. By implementing 
standardized rules, the European Com-
mission aims to harmonize the varying 
levels of protection across European 
countries and thereby facilitate cross-
border innovation and the transfer of 
know-how. The directive is likely to be 
adopted before the summer of 2015. 
Member states will then have a maxi-
mum of two years to implement the 
directive into national law. That way, 
the protection of trade secrets shall be 
adopted on a Europe-wide basis.   –>
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First of all, know-how owners should 
focus on handling private know-
how that is essential for research. 
Know-how loses its specific value as 
soon as it is made publicly accessi-
ble and becomes “state of the art”. 

The know-how owner may face en-
forcement problems if other parties 
are provided with confidential informa-
tion and continue to use it after the 
end of the research collaboration. It 
is necessary to ensure that the other 
parties’ project teams are placed under 
an oath of confidentiality and that the 
relevant know-how is acknowledged 
as the property of a given party prior 
to the start of the collaboration.

One way of disclosing know-how is gradu-
ally disclosing more detailed informa-
tion to other parties until a higher level 
of knowledge is reached (“need to know 
 basis”). Following notification, other 
parties will acknowledge all information 
above this level as existing know-how and 
handle it accordingly. As a safeguard, a 
party may submit its own know-how with 
a notary beforehand, making it easier to 
prove that information prior to disclosure 
by or to other parties was already known.

Problems may also arise when working 
with third-party know-how. Findings 

can be restricted to certain projects, and 
it will be difficult to keep know-how a 
secret, especially when research-active 
universities, research institutes and 
companies concurrently work on multiple 
research projects with various partners.

An effective compliance structure should 
control access and flows of information 
both within a company and within the 
research team. With regard to personnel, 
every staff member involved in research 
projects should be aware of related issues 
and the value of the involved know-how. 
From a technical and organizational per-
spective, taking into account employees’ 
various obligations can lead to an infra-
structure enabling the creation of “clean 
teams” that are not given any ongoing 
responsibilities related to projects involving 
competitors of other parties. The infrastruc-
ture should also organize the management 
of and access to data in such a way as to 
ensure that know-how can be effectively 
protected. Tiered-access systems, which 
only permit authorized employees access to 
project data, might be one suitable solution.

Foreground IP arrangements 
for the future use of IP

Regarding the research subject matter 
(foreground IP), arrangements are required 
to ensure that commercial exploitation 

of the research results by one party does 
not infringe the rights of the other parties. 
Parties should agree on the ownership of 
the research findings: whether the find-
ings should be exclusively owned by one 
party—in the case of contract research 
or in regard to copyrights—and whether 
the other party has any right to a license. 
Co-inventorship is another instrument 
the parties might agree on. Co-ownership 
might be combined with a field-of-use 
clause, specifying and restricting how the 
parties may apply and use the research 
results. Furthermore, the R&D agreement 
should specify arrangements for third-par-
ty licensing since a lack thereof might lead 
to the exploitation of research findings.

Arrangements regarding 
employee inventions

The arrangements relating to employee 
inventions are another risk in R&D agree-
ments. The German Employee Inventions 
Act (Arbeitnehmererfindungsgesetz or 
GEIA) balances the principles of employ-
ment law—the employer is entitled to 
the fruits of his or her labor—with the 
law on intellectual property rights—in-
ventions belong to the inventor. As a 
rule, employees are obliged to inform 
their employer about any invention 
they develop. If the employer claims the 
invention, the employer is required–>
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to compensate the employee accord-
ing to Sections 9 and 12 of the GEIA. 
The obligation to pay this compensa-
tion should be outlined in the R&D 
agreement. Under Section 6(2) of 
the GEIA, the employer has a right 
to the invention if the employer 
releases the inventions within four 
months of being duly notified.

When working on a research project 
with a university, Section 42 of the 
GEIA needs to be considered. Section 
42 provides special rules for research 
carried out by university employees. 
To ensure that remuneration and the 
ownership of inventions are defini-
tively agreed on, the R&D agreement 
should be concluded as a tripartite 
contract between the university and 
the individual academic. Clauses can 
involve other research staff under 
the academic’s obligations to ensure 
that background and foreground IPs 
are handled as agreed. Academics 
may also waive their rights to pub-
lish information concerning their 
research (positive Publikationsfreiheit) 
or to refrain from notifying the client 
of their research results (negative 
Publikationsfreiheit) in order to prevent 
the information’s publication prior 
to a patent application or to uphold 
conflicting interests in secrecy.

Antitrust law: provisions of Article 101 
of the TFEU and Section 1 of the ARC

Regarding the limits of R&D agree-
ments under the antitrust law in 
Germany and the EU, the provisions 
of Article 101 of the Treaty on the 
Functioning of the European Union 
(TFEU) and Section 1 of the German 
Act against Restraints of Competi-
tion (Gesetz gegen Wettbewerb-
sbeschränkungen or ARC) must be 
considered. These provisions prohibit 
agreements between companies, 
decisions by associations of under-
takings and concerted practices 
that are meant to effect the restric-
tion or distortion of competition. 
Companies violating these rules 
may be subject to fines of up to 10 
percent of their global group sales. 
In Germany, persons may also be 
fined up to €1 million under Sec-
tion 81(4), Sentence 1 of the ARC.

Block exemption under the R&D 
block exemption regulation

Even if the majority of R&D agree-
ments do not usually fall within the 
scope of the cartel prohibition under 
Article 101 of the TFEU and Section 1 of 
the ARC, the far-reaching consequenc-
es of infringements imply that the –>
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requirements of the antitrust law must 
always be kept in mind. If an R&D agree-
ment contains an appreciable restric-
tion of competition, this restriction may 
benefit from an automatic and legal safe 
block exemption under Regulation (EU) 
No. 1217/2010, which provides for a block 
exemption for R&D agreements (R&D-
BER). If the conditions for the R&D-BER 
application are not met, the parties can 
generally conduct a self-assessment to 
determine whether the conditions of the 
individual exemption under Article 101(3) 
of the TFEU and Section 2 of the ARC are 
fulfilled. However, a self-assessment per-
formed by the participating undertakings 
does not provide the same degree of legal 
certainty as the block exemption under 
the R&D-BER. In light of this, the R&D-BER 
is of significant importance in practice.

Positive conditions for exemp-
tion under Article 3 of the R&D 
block exemption regulation 

The starting point for the assessment 
under the R&D-BER are the “positive 
conditions” for the block exemption in 
accordance with Article 3 of the R&D-
BER. The key element of Article 3 of the 
R&D-BER is the parties’ access to the 
joint R&D results, including intellectual 
property rights and know-how for the 
purposes of further research and ex-

ploitation. This access may be limitedly 
subject to certain conditions, such as the 
agreement of reasonable compensation, 
but such compensation must not be so 
high as to effectively impede access (cf. 
Article 3(3) of the R&D-BER). If the R&D 
agreement does not allow exploitation, 
each party must be granted access to any 
other parties’ preexisting know-how if 
this know-how is indispensable for the 
purpose of exploitation. An appropri-
ate fee may be applicable here as well.

Market share thresholds under Article 4 
of the R&D block exemption regulation

If the positive conditions for exemptions 
are satisfied, the market share threshold 
requirements in accordance with Arti-
cle 4 of the R&D-BER must be assessed 
for compliance. Under Article 4(1) of 
the R&D-BER, collaborations between 
noncompeting parties fall under the 
R&D-BER for the complete duration of 
the R&D project and for a further period 
of seven years if the results are jointly 
exploited. For R&D agreements between 
competing undertakings, the relevant 
market share threshold for both R&D and 
the subsequent exploitation phases is 25 
percent. The block exemption may apply 
after the end of the seven-year exploita-
tion phase as long as the market share 
threshold does not exceed 25 percent.

Hardcore restrictions under Article 5 of 
the R&D block exemption regulation

If the R&D agreement contains one of the 
hardcore restrictions laid down in Article 
5 of the R&D-BER (the so-called blacklist), 
for example, a provision prohibiting coop-
eration with third parties in a field unre-
lated to the field of the R&D agreement, 
the entire agreement will be automatical-
ly excluded from the scope of the R&D-
BER. The admissibility of the agreement 
under antitrust law is then subject to a 
comprehensive assessment of the pre-
requisites of the individual exemption of 
Article 101(3) of the TFEU and Section 2 of 
the ARC. If there is a “gray clause” within 
the meaning of Article 6 of the R&D-BER, 
it will be excluded from the scope of the 
block exemption, while the rest of the 
agreement will continue to benefit from 
the block exemption under the R&D-BER.

Summary

R&D agreements that address the 
interests of the parties can be achieved 
through careful and thoughtful contract 
design. The objectives of the agreement 
and the aspects it needs to cover should 
be clearly defined in order to implement 
appropriate solutions in case problems 
relating to the collaborative research 
arise. To ensure effective implementa-

tion, participating employees should 
receive special training because only close 
collaboration among compliance offic-
ers, the individuals engaged in drafting 
the agreements and research staff will 
ensure that all rules are implemented 
and complied with, thereby guaranteeing 
a successful joint research project.<–
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The change is here to stay
Think out of the box: legal project management— 
no magic bullet but a project in itself
By Dr. Michael Holzhäuser

In today’s legal market, the role of 
in-house counsel has evolved signifi-
cantly and client expectations have 

expanded. For a few years now, there has 
been a clear trend in the legal market 
that clients expect lawyers to not only 
have substantive legal knowledge but 
also entrepreneurial competence and 
to provide legal services in an efficient, 
predictable and consistent manner. Since 
in-house legal leaders face enormous 
pressures to trim budgets, reduce costs 
and inefficiencies and control legal 
spending, they ask firms to address what 
they are doing specifically to drive ef-
ficiency and increase cost predictability.

The in-house counsel’s aim to have legal 
services delivered better, faster and 
cheaper proves particularly difficult to 
achieve in the areas of proactive compli-
ance audits, litigation and government 
investigations. Lawyers who engage in 
this field are often hastily thrown into 
the middle of comprehensive reviews 
of a rapidly increasing amount of elec-
tronic information. They have to select 

and  manage multiple players, such as 
vendors for electronically stored infor-
mation or IT forensics and a document 
review team, and establish effective 
communication between those parties. 
Furthermore, proper training of review-
ers and quality-control measures have 
to be implemented to ensure that the 
document review is proceeding effec-
tively and efficiently. It therefore does 
not come as a surprise that document 
review in practice typically accounts for 
the vast majority of total litigation costs. 

Lawyers will be positioned to meet 
production deadlines, manage costs and 
avoid mistakes in the document review 
process only by way of (a) establishing 
an organized and methodical approach 
for the management of a document 
review process, (b) ensuring commu-
nication among all key parties and (c) 
taking steps to continuously evaluate 
the efficiency and accuracy of the review. 
In addition, the other team members 
engaging in the investigation will have 
to perform reviews fully informed –>

 

There’s no trick to legal project 
management: just the right balance  

of time, budget, scope and quality.
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of the circumstances of the mat-
ter, the capabilities of the review 
tool and the reasons support-
ing their coding decisions.

No reinvention of the wheel

The rapidly developing discipline of legal 
project management (LPM) is the conse-
quence of the law firms’ efforts to strike 
the right balance between providing ex-
pert advice to their clients efficiently, ef-
fectively and affordably. LPM can be best 
described as a disciplined, rational task 
management approach to legal work, re-
sulting in improved use of resources and 
improved budget performance. It is based 
on clear prioritization, effective commu-
nication and systematic implementation. 

From initiation through implementa-
tion, the LPM process includes tools 
and techniques from traditional project 
management that have been used in 
every major corporate business unit for 
decades. In general, the same principles 
used by corporations around the globe 
are applicable to legal projects: more 
effective planning, cost control, resource 
allocation and risk management. How-
ever, the key is to adapt those tools and 
techniques for the less predictable and 
repeatable process of law practice. 
Project management encompasses work-

ing within the bounds of several major 
constraints on the project, a change in any 
of which is likely to affect at least one of 
the others. Traditional project manage-
ment theory defines three constraints: 
scope, time and cost. Because legal work is 
by nature people-intensive, it is important 
to consider people as an additional con-
straint for legal projects. At the same time, 
quality is the crucial requirement for legal 
services that must not be endangered. 
The project management process requires 
the clear definition of these constraining 
factors to develop the project plan, then 
execution of the project in accordance 
with the plan while continuously monitor-
ing, controlling and adjusting as necessary. 

>>
Done right, legal project 
 management makes it possible 
to do more work that is  better 
managed and approached 
 more systematically

<<
The phases of LPM can be defined as 
follows: 1) definition of the scope, where 
goals and deliverables for the project are 
identified, 2) establishment of the project 
plan, where parameters for time, people 
and cost are set up, 3) conduct of the 
legal matter, where the project is carried 

out within the established parameters, 
making adjustments as required and 
4) review of the process and outcome, 
where project results and lessons learned 
after its completion are assessed. 

A magic bullet?

Done right, LPM makes it possible to do 
more work in a manner that is better 
managed and approached more system-
atically. It enables a new and better way 
of handling matters in order to be more 
efficient, deliver greater value to the cli-
ent, reduce costs and even improve the 
quality of the services being delivered. It 
provides clients with meaningful metrics 
by which to measure the effectiveness 
of the work delivered. Enhanced utiliza-
tion of technology can help both to track 
matters and to provide tools that can be 
used to manage the legal work itself. The 
process-oriented approach of LPM further 
helps lawyers better understand business 
projects, facilitates shared learning, aligns 
with clients’ needs and priorities, im-
proves communication and collaboration 
between all participants and the client, 
and leads to reduced duplication of effort. 

No excuses for resisting LPM

The obvious benefits of effective LPM 
lead to two questions: Why have so 

few law firms failed to institutional-
ize LPM? And why do so many resist or 
even refuse to address the matter?
 
One reason is that too many lawyers 
still think that clients do not want or 
need LPM. These lawyers think that 
the best way to organize a mandate is 
to have one knowledgeable, control-
ling lawyer at the top of the pyramid to 
whom his or her team members report 
and deliver their work. Such an ap-
proach ignores not only the inevitable 
collaboration needed by firms whose 
offices are geographically dispersed and 
work with cross-office participation but 
also the need to coordinate and col-
laborate with the multiple other players 
involved in complex investigations, such 
as in-house counsel, IT forensics or e-
discovery software vendors or data review 
teams. However, the reality of an ever-
increasing number of RFPs shows that 
clients want exactly what LPM delivers: 
better project scoping, better planning 
and budgeting, better communication 
and collaboration, and tighter monitor-
ing and control of budgets and costs. 

In contrast to merely resisting change, 
one of the more understandable reasons 
why lawyers shy away from LPM struc-
tures is that LPM will require them to 
learn something new and initially add –>
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work to their schedules. Learning how 
to use LPM effectively takes time, prac-
tice and patience as it requires formal 
and deliberate integration of planning, 
budgeting and communication. In view 
of rapidly approaching deadlines and 
the need to see immediate activity and 
progress, the necessary commitment 
and discipline to make LPM work can 
seem too cumbersome. However, as 
projects can change, requirements de-
velop and data considerations expand, 
a hurried start without a solid basis 
from which to work is highly likely to 
create extra expense and difficulties. 

LPM—a project in itself?

Admittedly, while being an extremely 
effective weapon in complex cases, 
LPM is no magic bullet. Rather, it 
requires a significant investment of 
time, commitment and discipline. 
There are various challenges to be 
tackled by lawyers in order to benefit 
from the efficiencies created by LPM. 

First, criteria have to be defined as to 
when formal project management is 
required. While project management 
techniques are helpful for all kinds 
of work, the definition of a formal 
“project” would rather be appropri-
ate for matters that have larger scope 

and longer duration or involve mul-
tiple players, significant amounts of 
information to be processed or higher 
costs. Even if a project plan detailing 
the steps and the staffing for a task 
is appropriate, its development can 
consume time that is hardly available 
at the start of a case, a period that is 
typically hectic and rarely offers free 
time. However, lawyers who have 
already invested the time in creating 
best practices and templates have a 
huge headstart. Such templates need 
to be tailored to the matter. But the 
tasks themselves, the amount of time 
they should take and the resources 
they require are already known. In 
any event, lawyers should invest time 
at the start of a project for a kickoff 
 meeting with the client in complex 
projects such as investigations where 
it is vital to quickly and entirely under-
stand the client’s needs and expecta-
tions. During this meeting, terms, 
privilege criteria, coding guidelines 
and protocols, training schedules, and 
communication protocols should also 
be determined, deadlines verified, cus-
todian priorities established and a for-
malized plan set up for how the team 
will handle all levels of documents.

Second, effective tools have to be 
developed: First, a project charter –>
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has to be written to define the nature 
and scope of the work and determine 
an optimal allocation of resources and 
costs using process mapping techniques 
such as flow charts and work breakdown 
structures. Further essential tools are a 
communication plan, a project plan, a 
RACI diagram (responsible, accountable, 
consulted, informed), budget and vari-
ance reports or status reports monitoring 
progress. Lawyers might feel reluctant to 
invest their time in such an initial effort, 
noting that this approach would impose 
a large number of abstract protocols 
on them that will standardize all legal 
work and devalue their legal judgment. 
However, these general tools can be 
tailored to specific practice or matter type 
needs in order to develop a continuously 
expanding and improving set of tested 
and validated templates, checklists or 
action steps. Developing such templates 
for project scoping and subsequent 
project planning is time-consuming 
but has to be done only once for each 
type of deliverable. All tools should be 
kept flexible enough to be adapted and 
changed as requirements change or grow. 

Furthermore, LPM has to be made an 
explicit process within the expected 
case management activities, and project 
management reviews have to be con-
ducted independently from case strategy 

reviews. Also, the role of a project man-
ager who serves as a facilitator and a 
decision-maker during the course of the 
project has to be specifically defined, as-
signed and trained. Some lawyers might 
reject the notion that LPM training is 
teaching them something new. LPM, in 
fact, includes skills and techniques that 
most lawyers currently know and use—
but in a rather isolated or sporadic man-
ner. One benefit of LPM is that it provides 
more structure around what lawyers are 
already doing. However, since the role of 
project manager did not originate in the 
legal profession, project management 
skills should become part of the job ex-
pectation, of training and respective per-
formance evaluations. On the other hand, 
a lawyer’s understanding of substantive 
issues is helpful when making judgment 
calls and balancing priorities. Regardless 
of who assumes the project manager 
role—a partner or a talented senior asso-
ciate—it is crucial that the project man-
ager bears accountability for successful 
completion of all project phases and tasks 
on time and on budget, keeping the team 
fully informed and up to speed and main-
taining the quality of the team’ s work. 

LPM delivers what clients want

If done right, LPM is an effective tool for 
improving efficiency in the delivery of 

legal services. Lawyers have to face the 
reality that clients’ expectations on what 
LPM delivers are here to stay and that 
firms that are successful in implement-
ing it will have a competitive edge in 
the future. Hence, LPM can very well be 
a strategic differentiator for law firms 
competing for work. However, the most 
important insight is that there is no 
excuse for resistance, as ideally balanc-
ing scope, time, cost and people through 
LPM is a profit driver and provides all 
parties involved in a project with the 
resources to achieve a high standard 
of accuracy. Thus, LPM also promotes 
quality that should be appreciated even 
by the most conservative lawyer. <–
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