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Made in Germany:  
addressing international markets 

Dear Readers,

Germany is (next to China) the world’s most export-
oriented country. Given its strong performance in 
economically challenging times, Germany also is 
a popular site for international investors. This is 
the reason we decided to launch the Business Law 
Magazine.

Business Law Magazine is a co-project of the F.A.Z.-
Institut, a member of the Frankfurter Allgemeine 
publishing group, and German Law Publishers. We 
are joined in this work by the German Chambers of 
Commerce located across the world, our strategic 
partners and an advisory board made up of leading 
law firms and general counsels. We all share a com-
mon purpose: covering the latest aspects of German 
business law to keep you, our readers, abreast of 
issues involving Germany and German law.

Starting today, you will receive the Business Law 
Magazine four times a year if you are a member of 
one of our partner Chambers of Commerce. As an 
alternative, you can register HERE to receive the 
magazine free of charge and make sure that you 
stay on top of the latest news.

Best regards,

Thomas Wegerich

Professor Dr.  
Thomas Wegerich, 
Publisher,  
Business Law Magazine

wegerich@businesslaw-magazine.com
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The German American Chamber of Commerce, 
Inc. in New York (AHK USA – New York), 

along with the German Chambers of Commerce 
(AHKs) in Atlanta, Chicago (with branch offices 
in San Francisco, Houston and Detroit), Toronto, 
Tokyo,  Abu Dhabi, Dubai and Sao Paulo, are 
pleased to support the Business Law Magazine 
as a cooperation partner. Written with real-world 
legal practice in mind, the Business Law Magazine 
and its articles will enable our member companies, 
as well as other foreign companies and lawyers, 
to gain insights into and an understanding of 
important questions related to German corporate, 
commercial, tax, labor, compliance and IP/IT law. 
This publication will be an important element in 
helping to improve business relations between 
Germany and other countries.

The German Chambers of  Commerce:  
what we do …

AHKs have existed for more than 100 years. To-
gether with Germany’s missions (embassies and 
consulates) abroad, the AHKs officially represent 
the interests of German industry and commerce 
to political and administration authorities in 
their host countries. The AHKs are located in all 
countries of particular interest for German indus-
try and commerce. There are currently 125 AHK 
locations in 85 countries worldwide promoting 
the development of bilateral economic relations. 

On five continents, the AHKs have built networks 
comprising more than 44,000 German and local 
member companies. Through the support of its 
members, the AHKs play a strong role in effective 
representation of interests both in the respective 
host countries and in Germany. In addition, the 
AHKs are well established in business, admin-
istration and politics—both in Germany and 
abroad. 

The AHKs have always fulfilled their role in suc-
cessfully representing, promoting and developing 
the interests of German business at the same 
time as the respective bilateral economic inter-
ests. Fostering economic ties between Germany 
and international trade partners is an important 
task, since Germany is very intertwined with the 
global economy and dependent on its develop-
ment. More than every fourth euro generated in 
Germany stems from the export of goods and 
services, and more than every fifth job depends 
on foreign trade. 

… and how we do it: a modern service provider

Over the years, the AHKs have established them-
selves as modern service providers and reliable 
partners in German and international business 
inquiries. Under the service brand DEinterna-
tional, the AHKs provide a full range of business-
support services to German and local companies 

in the host countries. The AHKs’ service portfolio 
ranges from market information to customized 
market-entry consulting and preparing corre-
sponding strategies. The AHKs answer inquiries 
pertaining to special economic information 
and compile market studies, arrange business 
contacts, support business travelers, train skilled 
personnel and executive managers, find foreign 
exhibitors and visitors for Germany as a trade fair 
location and organize business meetings, conven-
tions and seminars. Some AHKs also offer legal 
services. They support companies with incorpora-
tion abroad, offer collection services and advise 
companies on legal, tax and customs issues.

Thanks to German foreign trade policy as well as 
the activities and services provided by the AHKs, 
Germany is one of the world’s foremost economic 
powers and ranks as one of the top investment 
locations in Europe. Along with its economic 
stability, Germany is the largest domestic market 
in the EU, creating an attractive and stable 
customer base for investors. German products 
enjoy an excellent reputation around the world , 
with “Made in Germany” being an internationally 
recognized seal of quality. 

Law – Made in Germany

German law significantly contributes to this 
success: It is very efficient, cost-effective and 

predictable—to name just a few good reasons 
for choosing Germany as an investment location. 
That is one reason why, in addition to support-
ing German and local companies by providing 
a broad range of services for the past 67 years, 
AHK USA – New York has also been promot-
ing—together with the Association of the 
German Chambers of Industry and Commerce 
(DIHK)—the initiative “Law – Made in Germany” 
for the past several years. The DIHK supervises 
and coordinates the German Chamber Network 
abroad and is the central organization for 80 
chambers of industry and commerce in Germany. 
In this capacity, the DIHK speaks for more than 
three million entrepreneurs globally.

We are convinced that the Business Law Maga-
zine will provide a perfect platform to promote 
the German economy and the outstanding 
German legal system. Moreover, it will contrib-
ute greatly to enhancing the German economic 
relationships with our most important trade 
partners.

www.gaccny.com
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sgellert@gaccny.com

Perfect platform: enhancing German economic relationships 
By Susanne Gellert



Changing perspective
New routes and strategies as international joint ventures continue to flourish 
By Dr. Tobias A. Heinrich, Markus Hauptmann and Alex Zhang

Joint ventures remain a key stra- 
tegic option for M&A activities 
globally, even several years after 

   the peak of the financial crisis 
that facilitated their latest revival. 
Though China and India remain key 
destinations, this continuing trend is 
not confined to foreign investment in 
BRIC countries and emerging markets. 
It also exists in developed economies.

While joint ventures have been 
around (almost) forever—for exam-
ple, the German white goods group 
Bosch Siemens Hausgeräte GmbH 
(BSH) founded in 1967, and the U.S. 
chemical joint venture Dow Corning 
established in 1943 are now heavy-
weights in their respective markets—
joint ventures have been taking new 
routes and deploying new strate-
gies as they continue to flourish.

Where joint ventures are heading 

The increase in international joint ven-
ture activity since 2008 can be explained 
in part by conventional drivers, such 

as sharing of technology investments 
and innovation, decreasing product 
life cycles and funding constraints.

However, a number of specific types 
of joint ventures show where deal 
trends are heading. These include:

 Bond to buy: Increasingly, buyers and 
sellers use joint venture structures 
as an interim step to full integration 
or divestiture. This approach allows 
the buyer to familiarize itself with 
the target and its markets without 
necessarily incurring the risks associ-
ated with a “full-blown” acquisition.
 Recently, Stahl, a Dutch private equity-
owned leather services company, ac-
quired all assets of the leather services 
business of its competitor Swiss Clariant, 
while Clariant was granted a minority 
stake through reinvestment in a holding 
company. Another example—completely 
different in structure—is the coopera-
tion between German DMG Mori Seiki 
AG (previously Gildemeister AG) and 
Japanese DMG Mori Seiki Co. Ltd. This 
relationship kicked off in 2009 with a –>
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Speeding up: International joint venture activity has increased since 2008.  © Thinkstock 

Takeaways
_  Equity joint ventures and contractual 

alliances remain a key strategic 
option for international M&A 
activities

_  Joint ventures are increasingly being 
used as an intermediate step to full 
integration (bond to buy)

_  Deadlock mechanisms when 
triggered are rarely applied but 
mostly used to (re)negotiate  
(nuclear deterrent)
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cooperation agreement and inter-
national cross-shareholdings, which 
were subsequently increased to 9.6 
percent and 24.9 percent, respec-
tively. In 2013, both companies signed 
a new cooperation agreement paving 
the way for a deeper integration.

 Supply chain joint ventures: An-
other type of joint venture becoming 
increasingly common is the sup-
ply chain joint venture. It allows for 
forward- and backward integration 
of parties at different stages along 
the value chain. In fact, some larger 
industrials tend to complement their 
supply chain through strategic joint 
ventures in order to become less 
dependent on single source suppliers.

 A frequently cited example is the 
joint venture between BMW Group 
and SGL Group established in 2009. 
It focuses on the exclusive supply of 
carbon fiber materials to the BMW 
Group. Another more recent exam-
ple is the Singapore-headquartered 
joint venture established in 2013 
between Clariant and Wilmar, a 
leading Asian agribusiness group. 
The joint venture operates as the 
global platform for the manufacture 
and sales of amines and selected 
amines derivatives and combines 

Wilmar’s agricultural resources and 
production capacities in China with a 
Clariant production plant in Ger-
many. Other types of contributions 
include processing know-how, IP and 
customer relations to be used by the 
joint venture to expand its business 
on a global scale. These types of 
examples also illustrate flexible ways 
to reallocate production capacities.

 Contractual alliances: An increasing 
number of alliances are based on a 
purely contractual framework with-
out equity ownership. Such arrange-
ments provide for more flexibility in 
shaping a cooperation without being 
bound by equity ties, which permits an 
easier “walk-away” in case the coop-
eration fails partially or even entirely.

A prominent example is the alliance 
between Daimler and Renault-Nissan 
that is underpinned by smaller recipro-
cal shareholdings and operates in the 
areas of engine and vehicle-related 
projects. Such types of horizontal 
corporation models have become 
popular in the automotive industry. 
Over the past few years, a number of 
automotive OEMs have started to look 
for alternatives to large-scale acquisi-
tions, some of which turned out to 
be bitter pills. The subjects of –>

http://www.paulhastings.com/


cooperation within such types of alli-
ances are not limited to conventional 
licensing and development arrange-
ments, but extend increasingly to the 
flexible allocation and sharing of pro-
duction capacities (production net-
works) to achieve higher utilizations.

Complementary legal observations

While deal trends are opening new 
perspectives to international joint 
ventures, legal issues requiring con-
sideration remain relatively stable. 
Still, a number of observations are 
noteworthy, particularly regarding the 
following aspects of joint ventures:  

 Contributions: The complexity and level 
of resources committed to the establish-
ment of a joint venture largely depend 
on the type of contributions the joint 
venture partners agree to make. Such 
contributions often take the form of fixed 
and intangible assets as well as shares.

 Before the contribution of certain assets 
(in particular, production facilities or 
plants) can be effected, extensive cor-
porate reorganization measures may 
be required. The timing impact of such 
measures must not be underestimated. 
The respective contributions will also 
bring a typical M&A element to the 

table as the parties will usually discuss a 
detailed set of representations and war-
ranties to ensure that the joint venture 
will be equipped according to plan.

>>
While deal trends are opening 
new perspectives to interna-
tional joint ventures, legal 
issues requiring consideration 
remain relatively stable

<<
 The contribution of intangible assets (such 
as intellectual property, know-how, cus-
tomer relations, etc.) adds another detail 
to the planning exercise. One important 
element of negotiating IP contributions 
is specifying how they will be channeled 
into the joint venture (via a license or a full 
rights transfer) and whether and to what 
extent such rights can be redirected to 
the contributor (back-licenses) outside the 
joint venture’s field of use. Further IP issues 
to be considered are the potential benefits 
of improvements ( “foreground IP”) and 
allocation of ownership and usage rights 
upon termination of the joint venture. 

 Deadlocks: The role of radical deadlock 
mechanisms such as Russian roulette 
and Texas shoot-outs is often overstated, 
and they can become an unnecessary 

roadblock when finalizing the deal. While 
the theory behind such mechanisms is 
somewhat enticing given that they are 
targeted at finding the right price for 
the selling shareholder (based on the 
old cake-cutting rule “I cut. You choose”), 
their role is usually confined to operat-
ing as a nuclear deterrent only. This role 
is demonstrated by the fact that such 
mechanisms are rarely put into practice 
and that economists increasingly regard 
them as ex post inefficient. More fre-
quently, when the relationship between 
the parties begins to turn sour or achiev-
ing the venture’s objectives becomes 
questionable, the parties should return 
to the negotiating table and discuss 
an appropriate unwinding concept.

The foregoing does not suggest that 
deadlocks should be neglected or 
that joint venture agreements should 
remain silent on them. Instead, par-
ties should focus on determining the 
right balance between appropriate 
escalation mechanisms and termi-
nation rules as well as sufficiently 
define the situations constituting a 
“deadlock” to avoid triggering escala-
tion mechanisms too frequently. 

Choice of law: In cross-border transac-
tions, either English or U.S. state laws 
remain the preferred choices. –>
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Joint ventures remain a key strategic
option for international M&A 
activities.
© Thinkstock 



More specifically, joint venture part-
ners with a U.S. origin tend to opt 
for Delaware state law, while joint 
ventures with a strong European 
footprint choose English law and 
sometimes Dutch or Swiss law.

For joint ventures between Asian 
and European partners, it is rela-
tively common to choose either 
English law or the law of an offshore 
jurisdiction with a similar origin, 
such as Singapore or Hong Kong. In 
China, as every joint venture con-
tract is required by law to be ap-
proved by the government, applica-
tion of Chinese law is mandatory.  

Offshore structures

The general appeal of joint venture 
agreements being governed by Anglo-
American law can be explained by 
the smaller number of overriding law 
principles that may interfere with the 
parties’ intentions, as well as the ten-
dency to negotiate them in greater detail. 

However, mandatory application of 
local laws to joint venture agreements 
(for example in China) also makes it 
sometimes attractive to use offshore 
structures, which may also be moti-
vated by other factors such as neutral-

ity of jurisdiction, strategic location 
for a hub and tax considerations.  <–

www.whitecase.com
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Do …

_  Emphasize planning, due dili-
gence, opportunities to get to 
know your partner during busi-
ness and legal negotiations

_  Avoid goal incongruences, focus on 
a win/win situation and assess the 
buy and bond option at the outset

_  Build in sufficient time to trans-
act the parties’ contributions and 
obtain regulatory approvals (in 
particular merger clearances)

_  Consider the nature and inter-
ests of the other parties

_  Be careful what you wish for

Don’t …

_  Allow a joint venture to start 
or proceed on a weak or un-
certain legal basis

_  Underestimate the law of un-
intended consequences

Dos and Don’ts



Turning the tide
Are sellers beginning to lose the upper hand on the M&A market?  
Results of the CMS European M&A Study 2014
By Dr. Thomas Meyding and Dr. Maximilian Grub

Corporate decision-makers 
must know whether their own 
expectations of price and risk 

allocation of an M&A transaction are 
consistent with market conditions. Buy-
ers and sellers quite often justify their 
request by referencing a “market stand-
ard.” The CMS European M&A Study 2014 
takes an in-depth look at the issue. 

Review

In 2011 and 2012, the M&A market was a 
seller’s market. The seller had the up-
per hand in negotiations on a number 
of issues such as fixed versus variable 
purchase price or liability caps for war-
ranty claims. One reason for this was the 
sluggish recovery of the M&A market in 
the wake of the Lehman crisis when deals 
were scarce, making robustly perform-
ing targets all the more attractive.

However, the tide appears to have turned in 
2013 and 2014. Continuing low interest rates 
make it easier and cheaper for buyers to 
borrow capital. Private equity companies are 

coming under increasing pressure to invest 
their available liquidity. On the other hand, 
low interest rates mean that the potential 
yield to sellers from reinvesting the proceeds 
of corporate sales is limited. Hence, the 
number of deals in 2013 dropped slightly by 
comparison with the previous year. Share-
holders (still) apparently anticipated good re-
turns from dividends on equity investments. 

However, some sectors saw a com-
paratively high number of deals with 
remarkable values, even in Europe. One 
recent example is the purchase of E-
Plus parent KPN by América Móvil ($22 
billion) or Liberty Global’s takeover of 
Virgin Media ($18.9 billion). This M&A 
boom in technology, media and telecom-
munications (TMT) has persisted into 
the first quarter of 2014, as can be seen 
by Facebook’s takeover of WhatsApp.

Implications for M&A deal negotiations

The development of the M&A mar-
ket in 2013 has left its mark on many 
deal points. Despite signs that –>
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M&A boom: The technology, media and telecommunications sectors  
have seen a high number of deals with remarkable values.
© Thinkstock 
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buyers can afford to be more as-
sertive in negotiations than in 
previous years, 2013 was nonethe-
less primarily a seller’s year. This is 
consistent with the findings of the 
CMS European M&A Study 2014 that 
analyzed 344 M&A contracts where 
CMS advised either the seller or the 
buyer. The previous year’s deals were 
then compared with deals going 
back to 2007. For the sixth edition 
of its M&A study, CMS was able to 
draw on extensive data from more 
than 2,000 transactions from all 
sectors and regions of Europe.

Purchase price mechanisms

The study shows that in 2013 sellers 
were able to obtain a fixed purchase 
price more frequently than in previous 
years (57 percent). In other words, buy-
ers and sellers agreed to skip a mecha-
nism to adjust the purchase price up or 
down to take account of cash, liabili-
ties or working capital on the date of 
transfer. This reflects the reluctance 
of European sellers to take risks, with 
a preference to know when they sign 
the contract what final purchase 
price they will ultimately receive. –>

Purchase price adjustment Europe/U.S.
Europe 2013

Yes

U.S.*

No

* U.S. data derived from “2013 Private Tar-
get Mergers & Acquisitions Deal Points 
Study” by the American Bar Associa-
tion (ABA), Business Law Section

100% = all evaluated transactions

43%

57%

85%

15%
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They also do not have to wait for the 
completion accounts, and they avoid 
any potential dispute that this involves. 
In the United States, by contrast, 85 
percent of all deals contained purchase-
price adjustment mechanisms.

The average level of earn-out clauses 
in Europe was comparatively low (14 
percent). An earn-out is a mechanism in 

which the purchase price may continue 
to rise after transfer depending on the 
target’s post-acquisition performance. 
It is frequently adopted when the buyer 
and the seller differ substantially in 
their view of what a company is worth. 
German-speaking countries are now 
regarded as a European earn-out strong-
hold—one in four M&A transactions 
included an earn-out clause in 2013. 

And in sectors such as life sciences (28 
percent) and real estate and construc-
tion (29 percent), they were distinctly 
more popular during the same period.

In almost half of transactions with an 
earn-out mechanism, the criteria for 
a possible increase in the purchase 
price was post-acquisition EBIT/EBITDA 
(43 percent in 2013 compared with 36 
percent in 2007-2012). Earn-out pe-
riods of more than 36 months (2013: 
30 percent, 2012: 19 percent) were 
more popular than in recent years.

Liability caps

The negotiation of liability caps is a 
matter of great importance to sellers. 
It determines what proportion of the 
purchase price is shielded from war-
ranty claims and hence how much the 
seller can be certain of receiving. In 
2012, sellers were still able to obtain a 
liability cap of less than 50 percent in 54 
percent of all transactions. But, in 2013, 
this was possible in only 47 percent of 
transactions. Buyers of southern Europe 
targets did better, where the liability 
cap was over 50 percent of the purchase 
price in 68 percent of transactions. 

However, not all sectors favor buyers 
to the same extent, and sellers’ liabil-

ity caps of less than 25 percent of the 
purchase price were particularly com-
mon in the real estate/construction and 
the industrial sectors. U.S. M&A agree-
ments were even more seller-friendly 
in this respect with 87 percent of deals 
providing for liability caps of less than 
50 percent of the purchase price.

Security for warranty claims

There has been a seller-friendly decrease 
in the need to provide security for war-
ranty claims. In M&A transactions, it is 
not unusual for buyers to initially retain 
part of the purchase price as security 
for warranty claims. In 2013, buyers used 
this type of security mechanism in only 
35 percent of deals, a 7 percentage-point 
drop by comparison with 2007-2012.

Where the parties broadly agree that 
security must be provided for warranty 
claims, they will generally have to negoti-
ate the form of such security. The most 
common forms of security are retention 
of part of the purchase price or use of an 
escrow account, each accounting for 42 
percent of deals in 2013 (2007-2012: 27 
percent). The growth in the popularity of 
purchase-price retention is attributable to 
the lower costs involved. By contrast, bank 
guarantees were only used in 16 percent of 
deals in 2013 (2007-2012: 27 percent).  –>
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Liability caps 2007-2013

less than 10% of 
the purchase price

no provision

purchase 
price

over 50% of the 
purchase price

25%-50% of the 
purchase price

10%-25% of the 
purchase price

9%
9%

25%
23%

18%
13%

6%
6%

24%
29%

20%
18%

100% = all evaluated transactions 2013 2007-2012
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Outlook

Prospective buyers have good rea-
son for optimism as 2014 progresses. 
Research conducted by CMS indicates 
that private equity experts, invest-
ment bankers and CFOs anticipate 
a distinct upturn in the European 
economy until the end of 2015 at least.

Private equity investors say the 
financing environment is buoyant 
with sufficient quantities of capital 
available for borrowing at continu-
ing favorable conditions. Most bank-
ers and financial experts therefore 
expect a marked increase in activity 
among private equity investors. 

CFOs point out that sellers and buyers 
often have widely diverging views 
on what a company is worth and 
the price at which it should change 
hands. However, as in previous years, 
genuine bargains are still likely to be 
in short supply in 2014. In the cur-
rent favorable financing climate, 
investors are most likely to obtain a 
good purchase price by studying the 
structure of the target and feasible 
takeover scenarios before they sit 
down at the negotiating table.  <–

www.cms-hs.com
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Like a ballet performance
Post-merger integration: Every step should follow  
a well-designed legal choreography
By Dr. Dirk Stiller and Dr. Simon Dürr

It is an uncomfortable reality but 
undisputable fact: More than 70 
percent of all mergers, acquisitions 

or buyouts fall short of their stated objec-
tives (see PricewaterhouseCoop ers’ Post 
Merger Integration Survey 2009). There 
are many reasons why M&A transactions 
fail. Some involve an exaggerated pur-
chase price and errant strategic thinking. 
At other times, efficiency gains associ-
ated with mergers are not present or are 
overcompensated by the cost of inad-
equate post-merger integration (see the 
article “Übernahmen vernichten Wert”, in 
the May 3, 2006, issue of Handelsblatt).

Post-acquisition structures are generally 
not tax efficient and need to be adjusted 
in order to exploit synergies and reduce 
compliance costs. Structuring a merger 
is a relatively simple task compared with 
integrating multijurisdictional groups 
of companies, something that is usually 
nothing short of a mammoth undertak-
ing. Recent studies show that the chief 
cause of the majority of failures is poorly 
timed execution of integration and not a 

flawed strategy (PricewaterhouseCoopers’  
Post Merger Integration Survey 2010, p. 9).

Flawed planning or delays will nega-
tively impact the business and lead 
to poor performance. In addition, 
delays are likely to hurt employees’ 
morale and to create uncertainty 
within both the acquirer and the 
target group. Consequently, more 
than 60 percent of companies that 
have recently undergone a post-
merger integration would, in retro-
spect, have chosen to integrate faster 
(see PricewaterhouseCoopers’ Post 
Merger Integration Survey 2010).

Project set-up

With a variety of work streams and key 
drivers involved, the greatest challenge 
of a legal post-merger integration is 
to complete the integration within 
the shortest possible time without 
disrupting business operations, while 
considering the objectives of all func-
tions involved. Once the key milestones 

of the integration are defined, the 
process will gain speed and involve 
different teams working in parallel in 
greater and greater detail. To ensure 
full control of the process at the outset 
of the integration, the right team 
structure and roles must be defined. 
Above all, this involves setting up a 
steering committee and an integration-
management committee, defining the 

principles of communication among 
the various relevant functions involved, 
and hiring and coordinating external 
advisors in all countries involved.

Analysis, planning, execution

Typically, once the operating model is 
defined and the tax analysis is complete, 
the legal function would take over the –>
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wheel, manage the integration process, 
coordinate with the other functions 
involved, and report milestones to the in-
tegration management committee. It is a 
common practice for the advisors to slice 
a post-merger integration into phases.

>>
The implementation phase 
 resembles a ballet perfor-
mance where every move
has to be right

<<
The integration work starts with a 
detailed analysis phase designed to 
find the most efficient legal integra-
tion alternative from a business, tax 
and legal perspective. This includes 
gathering information about the en-
tities and businesses concerned.

Based on the analysis, a detailed im-
plementation plan is prepared, cross- 
functionally reviewed and approved, 
encompassing—at the holding level—the 
global, and—at country level—the local 
integration and structuring work. The 
implementation plan forms the basis 
for the entire project and will anticipate 
all relevant project steps to complete 
the integration, such as milestones; 
logical, functional, tax and legal inter-

dependencies; accountable resources/
ownership; and implementation dates. It 
helps decision-makers and local imple-
mentation teams monitor and track 
the implementation phase,  minimizing 
confusion and maximizing the ben-
efits of the restructuring as a result.

The planning phase is followed by 
the implementation phase. In prac-
tice, almost all entities of the target 
group will be transferred from their 
current shareholder(s) to one or more 
new shareholders at least once in the 
course of a post-merger integration, and 
multiple changes to the group holding 
structure will be implemented. In most 
jurisdictions, particularly in the United 
States and in most central European 
jurisdictions, the transfer of an en-
tity can be effected within a relatively 
short timeframe. But, in many other 
jurisdictions, the transfer of an entity 
may take considerably longer. In order 
to avoid implementation delays, the 
“economic ownership” in the relevant 
group entities is usually transferred 
with legal title to follow. In line with 
the “substance over form” principle, 
this approach facilitates instant con-
solidation of the integrated entities 
from an accounting perspective while 
the transfer of legal titles is pending.
The implementation phase resembles  

a ballet performance where every move 
has to be right and should follow a 
well-designed choreography. But this is 
not surprising given that signatories are 
located in all time zones and consecutive 
implementation dates are filled with doz-
ens of transactions, notary appointments 
in different jurisdictions, the issuance 
of auditors’ certificates, or cross-border 
cash remittances. To avoid tripping over 
their own feet, companies must con-
sider a number of factors, including the 
electronic execution of documents in 
electronic counterparts, streamlined le-
galization and apostillation processes for 
notarial documents, the use of real-time 
drafting spaces and electronic closing 
bibles. The use of best practices and of 
streamlined and proven templates for 
all kinds of transactions usually encoun-
tered in a post-merger integration is key 
to minimizing risks and ensuring a seam-
less integration. Execution of the imple-
mentation phase should be followed by a 
“sanity check” to monitor the completion 
of processes such as registrations and 
legal transactions triggered at earlier 
points in time (for example, the transfer 
of legal ownership where previously 
only beneficial ownership was trans-
ferred). Issues that were left unresolved 
in the course of the implementation 
phase will be fixed during this check.
The execution phase must be accom-

panied by general project coordina-
tion. This  work involves managing, 
moderating and aligning the various 
teams and jurisdictions, as well as 
monitoring the integration process in 
order to ensure the timely and accu-
rate execution of the steps identified. 

Pitfalls for the legal team

A great challenge in a multijurisdictional 
post-merger integration results from the 
interaction of two or more legal systems 
in almost every integration. Under the 
lex rei sitae principle of international 
private law, the legal transfer (convey-
ance) of property is typically governed by 
the laws of the jurisdiction in which the 
assets are located. Multijurisdictional as-
pects may be relatively simple to handle 
where both the underlying transaction 
and the legal implementation (things 
like the share-purchase agreement and 
subsequent share transfer) are gov-
erned by the laws of the target, while 
the shareholders are situated in one 
or more foreign jurisdictions. However, 
complexity increases significantly if the 
underlying transaction is implemented 
under the laws of a shareholder while 
the legal implementation takes place 
in the jurisdiction of the target. For 
example a merger at the level of and 
pursuant to the laws of the parent –>
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entities is not always acknowledged in the 
jurisdiction of the target either because 
the target jurisdiction does not recognize 
the concept of merger or because the 
concept of merger is acknowledged but 
not the concept of universal succession. 
To avoid complications at the local level, a 
confirmatory share transfer form would 
be signed. However, since a share transfer 
form is subject to stamp duty in certain 
jurisdictions, careful consideration should 

be given to the question of whether sign-
ing the confirmatory form may trigger the 
need to obtain stamp duty relief. Another 
example would be that a contribution 
in kind is made for a share premium in a 
jurisdiction that acknowledges the concept 
of share premium contributions (U.S. and 
most central European jurisdictions), while 
the contribution assets are located in a 
jurisdiction in which contributions are only 
feasible as capital contributions, meaning 
with an increase of the stated share capital 
of the contributee. This may result in the 
fact that, in addition to the contribution 
agreement governed by the laws of the 
contributee, a symbolic sale and purchase 
agreement are required at the local level to 
transfer the shares to the contributee. As 
a rule of thumb, whenever a transaction is 
proposed between parties of one jurisdic-
tion involving a target entity of another 
jurisdiction, it should (also) be reviewed in 
advance by the advisors of the target ju-
risdiction and should be adapted to match 
local circumstances, as the case may be.

Forum shopping

Usually, unless the parties agree oth-
erwise, the lex fori, meaning the law of 
the local forum court, will be applied to 
the aspects of the transaction in ques-

tion. Obviously, in a multijurisdictional 
transaction, the issue of which law to 
choose becomes highly significant. As 
a consequence of the public policy of 
freedom of contract, the parties are free 
to designate any law as the governing 
law of the transaction, even though there 
may be no other connection between 
the substance of the obligations and the 
law selected. The possibility of choosing 
a law or of using the most favorable law 
(“forum shopping”) can provide significant 
benefits to the parties to the extent that 
a choice of law (a) may render certain 
transactions that are not foreseen in the 
lex fori possible at all or (b) may help them 
to avoid uncertainty as to which laws 
actually govern the transaction in ques-
tion. Let’s say that a power of attorney 
is to be granted to an attorney from the 
jurisdiction in which a share transfer will 
be notarized. Under the laws of this juris-
diction, the power of attorney does not 
require any particular form. By contrast, 
the principal is located in another jurisdic-
tion that imposes formal requirements on 
the granting of a power of attorney (such 
as the requirement that the power of at-
torney be bestowed by way of a deed and 
cosigned by at least one witness). Such a 
situation raises the question about which 
formal requirements would apply to the 

power of attorney. Instead of carrying out 
extensive and lengthy legal research in 
to the international private laws of both 
jurisdictions involved, it is sufficient to 
check whether both jurisdictions are open 
to a choice of law in this respect. If so, the 
power of attorney should be submitted to 
the laws imposing no formal requirement.

However, it should be considered that, 
as the courts of the forum state –>
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are usually not familiar with the 
proper law, they may incorrectly ap-
ply the law chosen by the parties or 
may be willing to apply the law of 
their own forum. While renvoi is not 
applicable in commercial disputes in 
most legal systems, some courts (in 
particular in the United States) would 
search for a provision in their proper 
law permitting to use the lex fori. This 
problem can be avoided by expressly 
excluding the court’s power to apply 
the choice-of-law provisions for their 
proper law. Finally, the public policy 
principle should be considered, which 
states that a court must not apply a 
foreign law that violates the funda-
mental convictions of its own legal 
system and thereby limits the parties’ 
freedom to choose the law they favor.

Typical implementation hurdles

In the course of a business integra-
tion or restructuring project in most 
of the involved jurisdictions, some 
local particularities and implementa-
tion hurdles should be considered 
from a legal and tax perspective.

Certain jurisdictions impose stamp duty, 
including on share transfers in France, the 
United Kingdom, South Africa and Argen-
tina or on loans in Austria and Greece.

Depending on the particular jurisdic-
tion, there may be regulatory hurdles 
that need to be overcome in order to 
implement the proposed transactions, 
such as foreign investment control, 
business and banking licenses and 
merger control (even if the group ac-
quisition as such has been cleared).

>>
Depending on the particu-
lar jurisdiction, there may 
be  regulatory hurdles that 
need to be overcome in order 
to  implement the proposed 
transactions

<<
Many jurisdictions impose restrictive 
rules regarding shareholding in certain 
entities, for example by stipulating that 
there must be a minimum of two, three, 
five or another number of shareholders. 
In certain countries, the directors of an 
Inc. entity must hold at least one share. 
Other jurisdictions apply the so-called 
1:1:1: rule, meaning that an LLC with 
a sole shareholder may not hold 100 
percent of a local LLC. In some jurisdic-
tions, if a company only has one share-
holder for a certain duration, the sole 
shareholder may become jointly liable 
with the company (which would, under 

normal circumstances, limit the share-
holders’ liability to the share capital).

Significant amounts of the target group’s 
cash can be “trapped” in foreign jurisdic-
tions because of overly tight restrictions 
by exchange-rate controls and tax laws, 
such as limitations on currency convert-
ibility and transferability, high withhold-
ing taxes on money repatriated from the 
foreign jurisdiction and the inability to 
gain right of set-off. These risks can be 
mitigated by using different techniques 
to free up trapped cash, including inter-
company transfers or interest optimiza-
tion, payment of dividends to effectively 
relocate funds out of locked jurisdictions, 
and intercompany loan structures.

In most jurisdictions, the rights of 
employees must be observed. In cer-
tain jurisdictions, labor law aspects are 
particularly burdensome, in particular 
in jurisdictions where the employee 
representative bodies may challenge 
legal integration measures like share 
or business transfers. Such actions may 
pose a roadblock to the integration.

A deep understanding and long 
experience in structuring the pro-
posed transactions are key to mini-
mizing the risk of stumbling over 
implementation hurdles. <–
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The revival of delisting 
Practical issues after German Federal Court of Justice dropped cumbersome restrictions
By Dr. Philip Martinius

In November 2013, the German 
Federal Court of Justice (Bundes-
gerichtshof) issued a landmark 

ruling concerning the requirements for 
a delisting of a public company from 
the regulated stock market in Germany. 
In this decision, known as the Frosta 
ruling, Germany’s supreme court in 
criminal and private law reversed its 
11-year-old ruling in the Macrotron 
case that had made de listings in Ger-
many complex and costly. As a result 
of the Frosta ruling, issuers and large 
shareholders will face fewer hurdles 
and have more certainty when they 
weigh the possibility of removing their 
company from trading on the stock 
exchange and—as a consequence—de-
listings will likely become more fre-
quent. This article analyzes the practical 
consequences of the new case law.

The Macrotron ruling in 2002

In 1998, German securities law first 
introduced a rule whereby public com-
panies could ask the stock exchange to 
withdraw the authorization to have their 

shares listed on the regulated market 
(delisting). As corporate law was silent 
on shareholder protection in the context 
of such a delisting, the question arose 
whether (a) a company’s board would 
need shareholder approval before filing 
the request and (b) the company or its 
majority shareholder would be obliged—
like in a merger or a similar corporate re-
structuring—to submit a purchase offer 
at a certain minimum price to minority 
shareholders.

In the Macrotron case, the court held that 
a delisting was allowed only if it had been 
previously approved by a majority resolu-
tion of the shareholders’ meeting, argu-
ing that without such a shareholder vote, 
the shareholders’ constitutional right 
would be infringed. Secondly, it held that 
in order for the delisting to be permitted, 
the company or the majority shareholder 
would also need to submit a manda-
tory offer to the minority shareholders 
to purchase their stock at an adequate 

price and that such price could be verified 
by a judge in a special court proceeding 
(Spruchverfahren). Thus, the court estab-
lished a whole new set of rules based on 
its interpretation of constitutional law. It 
was no surprise that following Macrotron, 
delistings became much more complex 
and occurred less frequently.

The reversal of Macrotron in 2013

After the Macrotron principles had been 
applied for more than 10 years, in 2012 a 
separate delisting case reached the Ger-
man Constitutional Court, which serves 
as Germany’s supreme court in consti-
tutional matters. This court ruled that 
a delisting from the regulated market 
would—contrary to the Federal Court of 
Justice’s view in Macrotron—not infringe 
on the shareholders’ constitutional right 
to property because they could still keep 
their shares and their rights as share-
holders would remain the same. As the 
Constitutional Court has the ultimate 
authority on the interpretation of the 
Constitution, the Macrotron principles 
could only  –>
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be upheld if a different reasoning was 
found to support them.

In 2013, the Federal Court of Justice 
took up the Frosta case and had the 
opportunity to reconsider the Macro-
tron principles in light of the Consti-
tutional Court’s ruling. In Frosta, the 
issuer had applied for a delisting from 
the regulated market in Berlin and 
simultaneously sought to be listed on 
the—less regulated—open market in 
Frankfurt (a so-called downgrading). 
As the company did not solicit share-
holder approval or make a purchase of-
fer, the minority shareholders decided 
to challenge the company’s action 
in court. Given that this was a mere 
downgrading, it would have been pos-
sible for the Federal Court of Justice to 
merely consider the downgrading situ-
ation and exclude this particular set of 
facts from the scope of Macrotron.

The Federal judges, however, decided 
to review Macrotron in its entirety. 
Following the constitutional judges’ 
ruling of summer 2012, the original 
reasoning (based on the premise that 
the shareholders’ constitutional rights 
were affected by the delisting) was 
no longer available. The Federal Court 
of Justice did review other theories 
that could possibly uphold Macrotron 

but found that a delisting neither 
interfered with the structure of the 
corporation nor with the shareholder’s 
individual rights and that therefore the 
shareholders did not require the same 
protection as in, for example, a merger, 
squeeze-out or change of legal form. 
Therefore, the court held that neither 
shareholder approval nor a purchase 
offer was required by corporate law. 
Instead, it acknowledged that the 
securities laws regulating the delist-
ing afford sufficient protection to the 
investors. As a result, the requirements 
for a delisting are now mostly regulat-
ed in the securities laws and relevant 
stock exchange regulations.

Protection of investors in a delisting 
under securities law

Under German securities law, the is-
suer may file an application to delist 
its securities with the relevant stock 
exchange. The stock exchange will 
then make a decision on the applica-
tion by applying reasonable discretion 
and considering the issue of investor 
protection, in particular. To implement 
this principle, most German stock ex-
change rules will allow a delisting from 
the regulated market to be approved 
only if a purchase offer (which, how-
ever, is not subject to court review) –>
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has been made or a sufficient time pe-
riod has been set before the delisting be-
comes effective so that investors have a 
chance to sell their shares on a regulated 
public market. For example, the rules of 
the Frankfurt Stock Exchange require a 
six-month waiting period (if the stock is 
not listed on another regulated market). 
If the issuer or a shareholder makes a 
purchase offer, the waiting period may 
be shortened.

Some stock exchanges have developed 
questionnaires that they use to deter-
mine the relevant facts in these cases. 
The questionnaires address issues such 
as the free float, trading volumes, the 
possibility that a listing on another 
regulated market will remain in effect 
and the reasons for the delisting.

Practical consequences

The delisting has no doubt become 
simpler, quicker and cheaper without 
the corporate law requirements that 
have now been abandoned. In practice, 
issuers will need to consider the fol-
lowing steps:

Decision-making process

A German public company can now 
file for a delisting without sharehold-

er approval. Shareholder meetings of 
public companies in Germany are not 
only expensive and time-consuming, 
but also create an opportunity for 
minority shareholders to challenge 
the approved resolutions by citing 
small procedural or formal errors 
and thereby block or delay the whole 
process. Now, the decision to apply 
for a delisting can be made by the 
management board. Depending on 
the details of the relevant board 
procedures of the issuer, the board’s 
decision will usually require the ap-
proval of the supervisory board. 

>>
A delisting may be a good 
step to prepare for a squeeze- 
out at a later stage

<<
When considering a delisting, the 
Management Board should duly con-
sider the pros and cons of the delisting 
(these might include cost and man-
agement attention, free float, trading 
volumes, etc.) and should document 
its reasoning to demonstrate that it is 
acting in the company’s best interest. 
As a delisting is usually price-sensitive 
information, the issuer will also need 
to take –>
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such steps as issuing an ad hoc release at 
an early stage or preparing an exemption. 

Majority requirement

Under Macrotron, one of the key issues 
was shareholder approval of the delist-
ing, be it by a simple majority or a special 
majority of 75 percent. With this issue 
now eliminated, the focus shifts to stock 
exchanges and their consideration of 
such issues as the free float and trading 
volumes. They will likely not require a fixed 
threshold (e.g., 25 percent free float), but 
rather consider all circumstances of the 
case. But it is hard to imagine that the 
stock exchanges will not approve a filing if 
the protection of investors is ensured. 

Purchase offer

Unless the stock exchange rules pro-
vide otherwise, the requirement of a 
mandatory purchase offer that can be 
reviewed in court no longer applies. This 
eliminates the possibility that a majority 
shareholder would make a purchase of-
fer and then would be forced to increase 
it retroactively after a judge ruled that 
it was too low. Rather, the amount of 
the offer will be determined in advance, 
approved by the stock exchange and 
cannot be increased retroactively by a 
third party.

Stock exchange process

The issuer will usually approve the delist-
ing and submit its filing to the stock 
exchange at the same time. The stock 
exchange will review the filing, poten-
tially request additional information and 
then make a quick decision within weeks. 
Once the delisting is granted (whether 
applying a waiting period or not), the 
issuer will normally have to issue another 
ad hoc release. The delisting will become 
effective as stated in the stock exchange’s 
decision.

Once the delisting is effective, the listing 
on the regulated market will stop. As a 
consequence, various rules will cease to 
apply. These include the German takeover 
act (Wertpapiererwerbs- und Übernahme-
gesetz) as well as the laws on the disclo-
sure of large shareholdings, on ad hoc 
disclosures and on director’s dealings. 
Further, some cumbersome corporate 
law rules (including the necessity to 
announce deviations from the corporate 
governance code and certain reporting 
requirements and formalities) will also no 
longer be applicable.

Court review

Unlike in the past, shareholders will most 
likely be unable to file a court challenge 

against a company over a delisting for 
lack of a shareholder resolution. On the 
other hand, questions have emerged 
about whether and to what extent 
shareholders may challenge a stock ex-
change’s approval of a delisting before an 
administrative court. But given the stock 
exchanges’ discretion, such an action will 
rarely succeed, and the issuer will be only 
indirectly involved.

Summary

In summary, we expect delistings will 
occur more frequently in the future, espe-
cially if the listing has lost most of its pur-
pose in light of a small free float and lim-
ited trading volume. Recent months have 
shown that in Frankfurt, many smaller 
companies with low trading activity have 
successfully been delisted, usually by us-
ing the six-month waiting period.
The new situation may also facilitate 
public takeovers in Germany because 
when the majority of shares is sold to a 
new shareholder, a squeeze-out of the 
minority is only possible if the control-
ling shareholder owns at least 95 percent 
(sometimes 90 percent) of the stock. 
Below this threshold, a delisting may 
now allow the buyer and the company to 
reduce costs and to persuade minorities 
to tender their shares. In addition, the 
public stock price is usually the minimum 

payable in a squeeze-out. Hence, a delist-
ing may be a good step to prepare for a 
squeeze-out at a later stage. <–
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Protect your crown jewels
Patent law: the unified patent court system and opt-out strategies
By Dr. Claudia Milbradt

The European unified patent court 
system may come into force as 
early as next year and promises 

to herald in considerable changes. Com-
panies and rights holders should prepare 
for the onset of the new regime now.

Background

After several decades of unsuccess-
ful efforts, the member states of the 
European Union succeeded in nego-
tiating the unitary patent package 
in 2012/13. In addition to two regula-
tions—Regulation (EU) No. 1257/2012 on 
the unitary patent and Regulation (EU) 
No. 1260/2012 on translation arrange-
ments—the package contained the 
Unified Patent Court Agreement (UPCA). 

The UPCA was opened for ratification by 
EU member states in February 2013. Aus-
tria and France have already completed 
the process. However, at least 11 other 
member states must ratify the UPCA 
before it can come into effect. Because 
Germany, the United Kingdom and France 
are the member states with the highest 

number of European patents, their par-
ticipation is also mandatory (see Art. 89(1) 
UPCA). The UPCA will be implemented 

four months after the last ratification 
instrument has been deposited in Brus-
sels. If, as some optimistic practitioners 

predict, all of the required countries 
complete the ratification process by the 
end of 2014, the Unified Patent Court 
(UPC) and the unitary patent (see Art. 
18(2) UP-Regulation) could be available by 
mid-2015 and at the latest by early 2016.

The UPCA will introduce many changes 
to the European patent system. For 
instance, the unitary patent will confer 
protection across the 25 participat-
ing member states on the basis of a 
single application without any further 
administrative formalities, such as 
validation and translation require-
ments. The UPC will have exclusive 
centralized jurisdiction over unitary 
patents. However, its jurisdiction is not 
limited to only these. It also extends 
to “regular” European patents (EPs) 
and supplementary protection certifi-
cates (SPCs). This means there will be 
considerable changes in patent pro-
tection for current holders of EPs and 
SPCs. The particular concerns around 
these changes are whether the UPC 
provides a favorable “one-stop shop” 
solution to enforce EP rights or if it –>
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merely increases the risk of “total loss” 
since EPs could be centrally revoked. 

What does opt-out mean?

So EP holders can acquaint themselves 
with the new system, the UPCA allows for a 
transitional period during which users can 
choose whether to stay in the UPC system 
or opt out of it. The transitional period will 
begin when the UPCA enters into force, 
will last for a minimum of seven years and 
may be extended for another seven years 
(see Art. 83(5) of the UPCA). During this 
time, the rights holder can opt out of the 
exclusive competence of the UPC provided 
that no action has been brought before the 
UPC prior to its application to opt out. The 
possibility of opting out will end one month 
before the transitional period expires (see 
Art. 83(3) UPCA). The opt-out will be in ef-
fect until the patent expires if it is not with-
drawn. Rights holders may withdraw their 
decision to opt out at any time unless an 
action against the relevant patent has al-
ready been brought before a national court 
(see Art. 83(4) UPCA). However, once an 
opt-out has been withdrawn, the possibility 
of applying for another opt-out is void (see 
Rule (R.) 5.11 of the Rules of Procedure of the 
UPC (ROP, currently available as 16th draft)).

It should be noted that even where an 
EP is subject to the jurisdiction of the 

UPC, claimants are still allowed to bring 
infringement and revocation claims 
concerning that EP as well as a cor-
responding SPC before national courts 
provided this occurs during the tran-
sitional period (see Art. 83(1) UPCA).

>>
Under the current EP system, 
parallel patent infringement 
proceedings inevitably lead  
to the considerable risk of 
 diverging decisions

<<
Although not expressly stipulated in the 
opt-out provision of the UPCA (see Art. 
83(3) UPCA), R. 5.5 of the ROP states that 
“[the] applicant(s) for an opt-out shall 
pay the fixed fee” and that “[one] fixed 
fee shall be payable in respect of each 
European patent or application for which 
an Application to opt out has been filed, 
including any supplementary protection 
certificate based on said patent or appli-
cation.” Since the EP will become subject 
to the UPC system by law, rather than by 
the patent holder’s request, it is unclear 
why the rights holder should be asked 
to bear the costs of a system opt-out.

So what does it mean to “opt out 
from the exclusive competence of 

the court?” Essentially, the court will 
not have any competence concerning 
rights holders’ EPs and SPCs (there is 
no “nonexclusive” competence of the 
UPC). However, it is unclear what law 
the national courts will be required 
to follow in case of an opt-out. The 
wording of the UPCA appears to sug-
gest that the UPCA should remain the 
applicable law in the national courts, 
since the UPCA mentions an opt-out 
only from the exclusive competence of 
the court and not from the application 
of the UPCA. However, if both the UPC 
and the national courts are charged 
with interpreting the same patent 
laws, this could lead to diverging deci-
sions as national courts would not 
have to abide by the judgments of the 
UPC Court of Appeal. Such a scenario 
could also lead to ambiguous inter-
pretations that in turn may threaten 
confidence in the legal certainty of 
the UPC system. This result would run 
contrary to the aim of harmonizing 
the legal interpretation of the UPCA. 

A sensible decision on opt-out

Companies holding EPs need to en-
sure that they make sensible decisions 
regarding the opt-out question. Rights 
holders should strike the appropriate 
balance between the opportunities and 

threats presented by the new system, 
from both an economic and strategic 
perspective. This of course also requires 
that they understand the UPC’s strategic 
implications and know the strengths and 
weaknesses of their patent portfolio. 

One particular opportunity presented 
by the new system is the avoidance of 
parallel proceedings. Under the current 
EP system, parallel patent infringe-
ment proceedings inevitably lead to the 
considerable risk of diverging decisions 
given the differing legal bases of the 
national courts and the lack of a com-
mon court of appeals. Thus, a common 
strategy for rights holders is to obtain 
a favorable judgment in a respected 
jurisdiction that is then used to bolster 
the rights holder’s bargaining posi-
tion in negotiating global settlement 
agreements with alleged infringers. 

Currently, most European patent litiga-
tion cases are conducted before German 
courts. One way the German courts 
differ from courts in other European 
jurisdictions is that the German le-
gal system provides for bifurcation 
of infringement and nullity proceed-
ings, which essentially allows a claim-
ant to quickly obtain injunctions. This 
makes the German courts an attractive 
venue for rights holders seeking to –>

22 – Patent law – BLM – No. 1 – June 26, 2014



negotiate settlement agreements with 
infringers. However, courts selected 
by rights holders do not always rule 
in their favor, and defendants are not 
always willing to negotiate settlements 
covering all member states. As a result, 
most rights holders desire to litigate 
only once in order to obtain a favorable 
judgment that has effect in all member 
states. In essence, the UPC allows for this 
result by factually conferring a wider 
scope to “ordinary” EPs in Art. 34 UPCA. 

Also included in the proposed ROP for 
obtaining evidence of infringement is the 
French saisie contrefaçon—a powerful 
tool for preprocedural evidence collec-
tion. This measure allows for the easy 
and practical preservation of evidence 
without requiring the presentation of 
any evidence of patent infringement. 
It also effectively prevents so-called 
“fishing expeditions” by constituting 
liability to damages in cases where 
the applicant does not start proceed-

ings within 31 calendar days from the 
date of the order (see R. 198.1 ROP). 

Companies can expect that it will 
presumably be cheaper to enforce 
the patents on a UPC basis than on a 
country-by-country basis. Although no 
concrete figures on court fees have yet 
been made available, fees will be com-
parable to German court fees, which 
consist of a fixed sum as well as variable 
costs that are dependent on the sum in 

dispute. Moreover, the UPC will enable 
improved and more efficient manage-
ment of the patent portfolio in Europe. 

Protecting the crown jewels

One significant area of uncertainty is the 
level of expertise of the UPC and thus 
the quality of its judgments. Practition-
ers in particular are concerned that the 
multinational composition of the Court 
(allocated by a “Pool of Judges”) could –>
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be detrimental to its decision-making. 
The UPCA foresees that chambers of 
local divisions that handle more than 
50 cases per year will consist of two 
national judges and one nonnational 
judge. By contrast, chambers of local 
divisions handling fewer than 50 cases 
a year will consist of one national judge 
and two nonnational judges. Based on 
this ratio, the influence of nonnational 
judges will be negligible in local divi-
sions with a high caseload. Thus, it is 
likely that the UPC will be influenced by 
the legal traditions of judges from more 
experienced jurisdictions. The quality 
of judgment should thus be given. 

But European patents within the UPC 
system are at a higher risk of invalida-
tion than nationally litigated patents. 
This is because a single UPC judgment 
could lead to invalidation of the EP with 
effect in all contracting member states. 
A detrimental judgment could only be 
appealed before the Court of Appeal. 

The invalidation aspect of the UPC should 
not be underestimated. In markets 
where companies rely heavily on a few 
patents, such as patents covering ac-
tive pharmaceutical ingredients (API) of 
blockbuster pharmaceutical products, 
the probability of a generic competitor 
initiating revocation action is dispro-

portionally high. Patent holders active 
in these markets should consider avoid-
ing the possible downside of exposure 
to the new system until significant 
uncertainties in the system have been 
clarified and except in cases where the 
validity of the EP is not doubtful at all. 

Furthermore, practitioners argue that 
a patent holder’s competitor(s) could 
effectively undermine the holder’s right 
to opt out by filing an action against 
a patent before the UPC on the exact 
same day the UPCA comes into force. 
Such an action brought before the UPC 
would block the patent holder’s pos-
sibility to opt out (see Art. 83(3) UPCA). 
The patent holder would thus be “locked 
in” the UPC system, and the competi-
tor would be able to seek revocation 
of the EP in a single proceeding. 

To allow patent holders to avoid such 
“lock-ins,” the ROP now provide a “sunrise 
period” in which opt-out applications can 
be filed with the European Patent Office 
(EPO) before the UPCA comes into force. 
These early applications will have effect 
as soon as the UPCA enters into force 
(see R. 5.13 ROP). The EP will then be “out 
of the system” from day one of the UPCA, 
effectively preventing lock-in. Companies 
may wish to make use of this option for 
some of their “crown jewel” patents. 

Practical advice: opt-out or differentiate

The UPC system provides many options 
that are not available to patent holders in 
national court-based EPs. But the possibil-
ity under the UPCA that a particularly val-
uable patent might be invalidated in just 
one proceeding may temper the enthusi-
asm of patent holders, particularly in the 
developmental stages of the UPC system. 

Nonetheless, it would be unwise for 
rights holders to ignore the prospect 
of profiting from the new opportuni-
ties the UPC system offers. A more 
practical solution for rights holders 
beyond a comprehensive opt-out could 
be to differentiate patent portfolios. 

Low-level patents could include patents 
that do not protect an important prod-
uct or that involve a product protected 
by many enforceable patents. Low-level 
patents could also protect manufactur-
ing processes where evidence-gathering 
on infringement may be difficult. No 
action should be required for such low-
level patents with regard to the UPCA. 
However, rights holders should consider 
submitting opt-out applications for their 
crown jewels—at least if the validity 
of such is at risk. To avoid the risk of a 
lock-in, the rights holder should do so 
as soon as the sunrise period begins. On 

the other hand, in cases where validity of 
the crown jewels is clear, rights hold-
ers might already anticipate the need 
to enforce such rights on a UPC basis. 

It is not yet possible for companies to 
submit opt-out applications as the 
starting date for the sunrise period has 
not been announced by the EPO (see 
R. 5.13 ROP). Nevertheless, companies 
should prepare themselves by catego-
rizing their patent portfolios according 
to the aforementioned approach. <–
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Fishing for the smoking gun
The shift from dawn raids to e-raids and the use of forensic IT tools in cartel investigations
By Dr. Michael Holzhäuser

In recent years, competition authori-
ties worldwide have begun and ac-
celerated an unprecedented level of 

enforcement activity against price-fixing 
and other anticompetitive practices. They 
have launched sector-wide investiga-
tions and coordinated them globally. In 
addition, the overlap between regulatory 
investigations and private cartel damage 
litigation is growing. As a result, more and 
more businesses are facing multiple in-
vestigations of the same wrongdoing by 
different government agencies, local and 
foreign regulators, and private plaintiffs. 

Companies that are either under in-
vestigation or conducting internal 
investigations need to be able to ac-
cess and examine information in order 
to assess culpability, respond to the 
authorities or self-report quickly and 
accurately. Failure to respond on time, 
or in a correct and complete form, can 
lead to severe fines and will certainly 
prejudice the relationship with the 
investigating authority. It can also lead 
lawyers to lose tactical advantages 
when planning defense strategies.

Those days when officials found binders 
of paper documents in open sight bear-
ing the words “cartel minutes” have long 
gone. Today, massive amounts of elec-
tronic information are being exchanged 

daily and are pouring from e-mail ac-
counts, smartphones, tablets, social com-
munities and search engines. Data cross 
borders, take new forms and are housed 
in virtual clouds. This adds complexity to 

the review process that challenges and 
probably overwhelms traditional prac-
tices and companies that rely on them.

Smoking gun and …

In the United States, all electronic 
information is now subject to the (e-)
discovery provisions of the Federal 
Rules and other investigative provisions, 
just as paper documents were in the 
past. There is an affirmative obliga-
tion by the parties to produce these 
documents. In Germany, there is no 
comparable obligation for suspected 
undertakings to produce documents or 
records. Rather, authorities must gather 
the data through witness interviews 
and dawn raids, which include col-
lecting and sifting through IT data. 

Typically, investigators recover huge 
amounts of electronic data from personal 
computers, servers and other devices. 
This may well include data that the 
author thought had already been deleted 
or that are not even generally available 
to users (for example, metadata,  –>
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data in slack space or unallocated 
space). Unlike paper documents, 
electronic metadata can provide 
such additional information as 
the author or the date the docu-
ment was created, altered, sent, 
received, accessed or deleted.

Electronic data of this type are pre-
cisely what can provide authorities 
with a wealth of evidence about 
the conduct of the investigated 
company. “Smoking gun” docu-
ments that provide strong evidence 
of competition violations increas-
ingly take the form of e-mails and 
other electronic data identified by 
the authorities using forensic IT. 

>>
Investigators are technically 
not allowed to secure legally 
privileged information

<<
Investigators have broad investiga-
tive powers and companies need to 
be aware that there are few practical 
limitations on their ability to identify 
and collect evidence. In theory, there 
are important limitations on those 
powers. For example, investigators 
are technically not allowed to secure 

legally privileged information and are 
also not allowed to conduct mere “fish-
ing expeditions” on company records. 

… a carte blanche

However, in a recent case (Nexans/
Prysmian, COMP/39.610, T-135/09 
and T-140/09), the European Gen-
eral Court did not really sustain 
those limitations. That case involved 
claims that the European Com-
mission had copied complete hard 
drives, had exceeded the scope of 
the authorized investigations and 
had therefore violated employees’ 
rights to privacy and confidential-
ity of correspondence. The inves-
tigated companies filed an action 
with the European General Court. 
The court did not elaborate on the 
lawfulness of the Commission’s 
measures. Instead, it stated that 
the companies had to challenge the 
Commission’s final fining decision 
before the court, a requirement 
that creates a high procedural 
burden on the companies. In prac-
tice, this gives the Commission 
carte blanche to seize electronic 
data without any repercussions. 
Finally, it is noteworthy that, in 
Germany, if the broad investigations 
disclose evidence that other  –>
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laws were violated (such as tax or other 
criminal statutes), that evidence can and 
will be used to initiate new proceedings.

Given the importance of electronic evi-
dence,  Commission investigations have 
rapidly adopted electronic search tools to 
find it. Last year, after having introduced 
certain software search tools and having 
used forensic IT for electronic searches in 
numerous inspections, the Commission 
updated its explanatory note on inspec-
tions. This spells out the Commission’s 
powers during e-raids. It also addresses 
important questions raised by the Com-
mission’s increasing use of forensic IT. 
These questions include the scope of an 
investigation, the methods used to gather 
evidence, the obligation to cooperate, the 
Commission’s powers to seize storage 
media, its duty to cleanse IT after the 
investigation and its jurisdiction to con-
tinue the review of data in its own offices 
after termination of the actual dawn raid. 

Confirming an already established 
practice, the explanatory note states 
that the Commission’s inspectors are 
empowered under Article 20, Paragraph 
2 lit.b of Regulation 1/2003 to search 
the IT environment of a company under 
investigation. The Commission’s broad 
interpretation of the term “IT environ-
ment” comprises all data accessible 

from the company’s premises (including 
servers located outside the company). 

It sounds harmless but it is 
not at all: storage media

“Storage media” include any sort of 
hardware such as servers, hard drives, 
removable and optical media, mobile 
phones, tablets or other handheld de-
vices with electronic storage. In recent 
cases, it has become quite clear that the 
authorities’ investigative focus is not 
limited to any specific type of storage 
media. Instead, it targets every sort of 
media, regardless of its type or structure. 
As a result, during dawn raids last year, 
Commission officials even pried into 
cloud data stored remotely by BP Plc, 
Royal Dutch Shell Plc and Statoil ASA.

Once they have the electronic data, in-
vestigators use different sorts of forensic 
IT tools to analyze them. These include 
search tools built into computers or 
software (such as keyword searches on 
Windows, Word or Microsoft Explorer) 
as well as dedicated software or hard-
ware. In particular, the use of dedicated 
e-discovery software such as Recommind 
(used by the German Cartel Authority) 
or Nuix (used by the European Com-
mission) fundamentally changes the 
challenges faced by investigated com-

panies. With forensic IT tools like these, 
it is much easier for the authorities to 
copy and sift through huge volumes of 
electronically stored information (ESI) 
during raids. Indeed, these tools may give 
them access to more than they would 
be entitled to copy if they went through 
paper documents in the traditional way.

During such a raid, the cartel authority 
will typically copy all accessible data on 
the company’s hard drives (irrespective 
of the server location) and will examine 
the secured ESI by using search terms 
designed to select documents that are 
within the scope of the investigation 
and relevant to its purpose. Those search 
terms usually arise from information 
already in the authority’s possession 
collected through interviews, complaints, 
leniency applications or any other data 
that relate to a suspected cartel. How-
ever, aside from the defined terms, the 
authority can add general or specific 
search terms during the examination.

Defense options for companies

The investigated company must im-
mediately adopt a litigation strategy 
(or should already have one). Once an 
e-raid takes place, it should immediately 
start a parallel investigation of its own. 
In particular, it should carefully review 

the same data set that the authority 
examined to assess its own risk expo-
sure and develop the most effective 
defense strategy. Typically, a company 
will use teams of specialized lawyers 
who are also experienced in handling 
the practical and legal challenges of 
a review (such as involvement of the 
works council or data-privacy issues). 
The lawyers will review documents for 
relevance, privilege, confidentiality, fact 
development and early-case assessment. 
These tasks, which are essentially carried 
over from traditional “paper reviews,” 
can be tackled by most law firms that 
have dealt with such investigations. 

>>
Once an e-raid takes place, the 
company should immediately 
start a parallel investigation of 
its own

<<
But there are two other decisive capabili-
ties that could be critical to the outcome 
of the case. The investigated company 
should therefore attach great value to the 
limited number of law firms that have: 
_  A fundamental knowledge of mod-

ern legal project management and
_  Extensive experience with state-of-

the-art e-discovery software.  –>
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The only way to achieve time and cost 
efficiencies is with a systematic and 
structured approach to modern legal 
project management. This should include 
a modular concept that assigns various 
specialized skills to different teams of 
specialized players: for example, legal 
advisors, process consultants, legal 
forensics, and legal IT. The goal here is 
efficiency, but not just for time or cost 
savings. On the contrary, in an investi-
gation, time could be of the essence in 
understanding the scope of the prob-
lem and the risks involved. Efficiency is 
therefore a priceless asset to be exploited 
in reaching the ultimate outcome.

It is not a miracle. It is predictive coding

Clients who work with law firms that 
have a sophisticated understanding of e-
discovery software can even gain decisive 
advantages over the authorities. This is 
because the Commission and the Federal 
Cartel Authority still predominantly use 
traditional search term methods, instead 
of exploiting the full potentialities of 
state-of-the-art e-discovery software. This 
software is now able to automatically 
search data with contextual searching, 
clustering, prioritization and predictive 
coding. Predictive coding or technology 
assisted review (TAR) is a powerful tool 
for concept-searching and analyzing 

large volumes of electronically stored 
information. It is a type of machine-
learning technology that combines 
input from a human reviewer as well 
as artificial intelligence to help identify 
responsive or important documents. 

Using this technology, a case expert 
reviews a sample of documents and 
codes the documents as either relevant 
or not relevant. Based on these rel-
evance samples, the program develops 
an expanded vocabulary of predictive 
coding. This essentially means that 
information can be found even when 
a defined keyword is not present in 
the document. The program does 
so by applying a principal known as 
statistical learning theory to recog-
nize complex substance patterns in 
the data and can actively learn from 
the reviewer’s coding decisions. 

>>
The only way to achieve time 
and cost efficiencies is with 
a systematic and structured 
approach to modern legal 
 project management

<<
Since the software intelligently analyzes 
content, it can automatically identify  –>
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relevant documents. This can be extraor-
dinarily valuable for earlycase assessment 
because a search that relies only on key-
words will almost certainly be incom-
plete. The reliability of predictive coding 
is best shown by the fact that, in several 
groundbreaking cases in the United 
States, courts ordered the parties to use 
predictive coding software instead of a 
traditional linear review [Da Silva Moore 
et al vs. Publicis and MSL Group (No 11 Civ 
1279, 2012 WL 607412) and Global Aero-
space vs. Landow (L.P., No. CL 61040)]. It 
may not be the appropriate tool in every 
case. But knowing how and when to use 
it to rapidly develop the facts or a deeper 
understanding of a case can be crucial to 
the defense of the investigated company. 

And there is more to come: 
 phonemic search technologies

Audio documents have also become in-
creasingly important, and the latest revo-
lution in the world of investigations is the 
use of phonemic search technologies to 
review audio evidence. Audio evidence, 
like documentary evidence, can be pivotal 
to a legal case. A failure to identify and 
understand this evidence effectively and 
efficiently can have severe consequences. 
Triggered by the financial crisis, regula-
tions have been introduced around the 
world that require financial institutions 

to record all telephone (including cell 
phone) conversations and all electronic 
communications relating to client orders 
and the conclusion of transactions in the 
equity, bond and derivatives markets. 

Authorities have traditionally shied away 
from the review of audio evidence on 
grounds of proportionality, complexity 
and the perceived inadequacy of exist-
ing technical solutions. But reviewing 
audio has now become much more 
common in investigations. Triggered by 
the recent prominent investigations into 
the attempts of traders to rig the LIBOR, 
EURIBOR and TIBOR, tens of thousands 
of hours of telephone communications 
and electronic data (such as online chats 
used by traders) have been reviewed. 

Businesses from many sectors have also 
been affected. For example, in investi-
gating an alleged abuse of a dominant 
position in the Internet connectivity 
market, Commission officials simulta-
neously raided the offices of Orange S.A., 
Deutsche Telekom AG and Telefónica 
S.A. and forced their respective CEOs 
to hand over their own smartphones. 

The traditional method of analyz-
ing audio evidence is by linear review, 
where lawyers listen to audio record-
ings and evaluate them as they play. 

But this approach is not scalable. Expert 
legal advisors now use phonetic audio 
search solutions (such as Epiq Systems) 
to collect voice recordings for defense 
purposes, analyze the voice data, cut out 
the silent spots of the recording, and 
develop a search/filtering strategy. By 
using appropriate search tools (such as 
Nexidia) to identify key phrases, lawyers 
can prioritize the review, the data can 
be filtered effectively and potentially 
relevant audio documents can be ex-
ported more quickly into standard review 
platforms. This enables expert review-
ers to analyze the data quickly and get 
straight to the meat of a conversation. 

Conclusion

It is vital for lawyers to keep abreast 
of these developments and be able 
to tackle the challenges of deal-
ing with audio evidence efficiently, 
both in terms of time and cost.

Efficient review techniques that combine 
modern legal project management and 
state-of-the art forensic IT effectively 
reduce the costs of prolonged and ex-
pensive electronic document reviews. But 
their use is not just limited to respond-
ing to an investigation. To the contrary, 
experienced lawyers can also use them 
proactively during self-audits and internal 

investigations, as such programs can help 
screen businesses for anticompetitive 
behavior or investigate a specific incident 
of potential antitrust infringement. 

To sum up, compared with tradi-
tional reviews, e-discovery review and 
analysis—in the hands of specialized 
outside counsel—can exploit innova-
tive investigative techniques. These 
can help deliver tangible and vital 
benefits to clients that include
_  The ability to control the time and cost 

of a review much more effectively and
_  The ability to reach a reliable risk 

assessment in a short and predict-
able period of time, so that outside 
counsel can develop the most effective 
and decisive defense strategy.  <–
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Tightening the rules
Update: data protection in the European Union
By Dr. Ali Sahin and Dr. Regina Engelstädter

Recent developments in the data-
protection environment in the 
  European Union propose a 

more restrictive data-protection stand-
ard in comparison with the current EU 
directive on data protection (95/46/EC).

First, the European Parliament 
has proposed a new legal frame-
work for data protection in the 
European Union that aims to: 
_  Increase harmonization of data-pro-

tection rules in the European Union
_  Implement higher levels of pro-

tection for data subjects and
_  Expand penalties for violations.

The new data-protection regulation 
would require companies to increase 
their efforts to comply with EU data-
protection laws and impose severe sanc-
tions for violations. As a result, companies 
would have to undertake an extensive 
review of their compliance programs. 

Second, the European Court of Justice 
(ECJ) recently held that Google is respon-
sible for the processing of personal data 

that appear on websites published by 
third parties. The search engine provider 
is now obliged to remove links to web-
sites that are published by third parties 
and that contain information relat-
ing to a person from its list of results 

displayed following a search made 
on the basis of the person’s name.

Supporters of privacy rights interpret the 
ECJ’s ruling to mean that data subjects 
have a “right to be forgotten,” enabling 

them to request deletion of their digital 
personal data from search results—al-
though the information will still be avail-
able on the original website. The ECJ’s 
ruling creates technical challenges and 
potential extra costs for search engine 
providers, and operators plan to flag 
search results that have been altered. 

The ruling supports the effort of the 
European Parliament to establish a 
higher standard of data protection. 

Harmonization of data-protection rules 

The new data-protection regula-
tion is still being reviewed by vari-
ous European institutions and is 
subject to final approval by the  –>
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EU Council, which is expected 
sometime in 2014. Here are some 
of the key issues it touches on:

One continent, one law: The new 
data-protection regulation would 
establish a single, pan-European law 
for data protection, replacing the exist-
ent “patchwork” of national laws. 

One-stop shop: The new data-protection 
regulation would create a one-stop shop 
for businesses. They would be able to 
deal with a single supervisory author-
ity rather than 28 different ones, mak-
ing it easier and cheaper for them to 
do business in the European Union.

The current EU directive on data- 
protection (95/46/EC), which dates back 
to 1995, leaves the 28 member states 
broad discretion in the implementa-
tion of minimal standards. The result 
is different levels of data protection 
across each member states. Therefore, 
on Jan. 25, 2012, the European Com-
mission proposed a comprehensive 
reform of the European Union’s data-
protection rules to increase the level 
of privacy rights and boost Europe’s 
digital economy. Since the digital 
economy is purely based on data, 
personal data have become a signifi-
cant and dominant economic factor.

The new data-protection regulation 
would be binding for all member states 
in all but a few, preapproved exceptions 
such as data protection for employees.

Overview of the new data-protection  
regulation: severe sanctions 

To ensure that businesses take the new 
data-protection regulation seriously, Euro-
pean regulators would be equipped with 
extensive powers to enforce compliance.

>>
It is expected that privacy 
 issues will become more 
 complex

<<
The level of sanctions for violating 
data-protection laws would be in-
creased substantially, close to the level 
for antitrust infringements. Fines could 
total up to �100 million or up to 5 
percent of the annual global revenues 
of the relevant company, whichever 
is greater. Current penalties are fairly 
limited and vary from member state to 
member state (in Germany, for exam-
ple, the current fine is €300,000).

The powers of European regulators 
would be significantly increased under 

the law. At present, the detail and level 
of administrative sanctions against 
companies violating national data-
protection rules are fairly moderate. 
By and large, there is a broad toler-
ance of businesses that do not repeat-
edly violate data-protection rules.

Companies not adhering to the new 
rules would risk material economic 
losses, resulting in a competitive dis-
advantage. Consequently, companies 
wanting to do business in the European 
market would be required to change and 
improve their data-protection compli-
ance programs. This is particularly true 
for Internet-based and e-commerce 
businesses that collect, process and 
use the personal data of data subjects 
as their main business purpose.

Territorial scope: data controller

Another significant change would be the 
application of the new data-protection 
regulation to businesses that have 
their place of incorporation in a non-
member state where the processing 
activities of such businesses relate to:
_  The provision of goods or services to da-

ta subjects in the European Union, irre-
spective of whether such data subjects 
are required to make a payment or not

_  Or the monitoring of such data subjects.

The territorial application of the new 
data-protection regulation would 
be comparable to the rules imposed 
by European competition laws. Un-
der these rules, national laws of EU 
member states mostly apply the 
principle of the marketplace. For 
example, if a business located out-
side the European Union targets EU 
consumers with product advertising 
and marketing, then national competi-
tion laws regulate such advertising.

The most recent ECJ ruling supports this 
view as the court holds that a search en-
gine provider qualifies as a data controller 
(although its seat is in a non-member 
state) if its EU subsidiary is conducting 
advertisement in an EU member state.

This finding will have a material im-
pact on search engine providers as well 
as on social media, online advertis-
ing and gaming businesses, such as 
sweepstake providers, that also use the 
Internet for advertisement purposes. 

In the future, any company doing 
business in the European Union must 
appoint a data-protection officer if it 
processes the data of more than 5,000 
individuals. At present, this require-
ment is linked to the number of people 
employed at a particular company.  –>
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Data transfer outside the EU

One of the most relevant data-protection 
topics is the question as to when, and 
under what conditions, a data control-
ler or processor in the European Union 
would be allowed to transfer personal 
data to a third country, including onward 
transfers from this third country, without 
the regulator’s specific authorization.

Currently, a transfer may take place 
only if (a) the European Commission has 
decided that the third country in ques-
tion ensures an adequate level of protec-
tion (“white-listed countries” such as 
Canada, Norway, Iceland, etc.), or (b) the 
data controller and data recipient rely 
on standard data-protection clauses as 
approved by the European Commission.

In the context of EU and U.S. data- 
protection matters, the Safe Harbor 
framework allows a business in the 
European Union to transfer personal 
data to the United States without 
specific authorization, provided the 
receiving U.S. company is registered 
as a Safe Harbor participant with the 
U.S. Department of Commerce.

In light of recent NSA revelations, it 
has been proposed that the current 
Safe Harbor framework between the 

European Union and the United States 
be reviewed to affirm whether data 
transfer to the United States can still 
be regarded as justified. This is another 
reaction of the European Parliament 
to the monitoring of affairs in connec-
tion with the U.S. Foreign Intelligence 
Surveillance Act. At the moment, it is 
not clear whether the European Union 
will continue to regard the Safe Har-
bor framework as an appropriate legal 
basis for the European Union to justify 
the transfer of personal data from the 
European Union to the United States.

Right to be forgotten

While the new data-protection regulation 
would extend the rights of data sub-
jects to request information about what 
data are being collected on them and 
to request deletion of their data more 
easily, it does not offer the “right to be 
forgotten.” Businesses may still process 
data if they have a legitimate reason.

The ECJ’s ruling goes beyond the scope 
of the new data-protection regula-
tion. First, the ECJ made it clear that 
search engine providers qualify as data 
controllers on the grounds that they 
collect data within the meaning of 
the current data-protection directive 
through their automatic and system-

atic searches of online information.
The ECJ backed the “right to be forgotten” 
by arguing that data that are “inad-
equate, irrelevant or no longer relevant” 
should be deleted from search results if a 
data subject so requests. Although search 
engine providers do not have to comply 
with every single request, they must 
consider whether removing information 
is against the public interest. The ECJ’s 
ruling did not specify how search engines 
should evaluate user requests. This re-
mains unclear. The right to deletion needs 
to be evaluated by the data controller on 
a case-by-case basis, weighing the inter-
ests of the public in accessing the per-
sonal information against the interests of 
the data subject in question. Doing so re-
quires a detailed assessment by the data 
controller of each individual deletion re-
quest. Consequently, the “right to be for-
gotten” depends on specific requirements 
being fulfilled, taking into account the 
nature of the data, its sensitivity for the 
data subject’s private life and the inter-
ests of the public in accessing such data. 

Outlook

Obviously, the ruling of the ECJ vindi-
cates the European Union’s efforts to 
tighten data-privacy rules. The issue 
will continue to be debated, and there 
will be more and more conflicts as a 

result of different understandings of 
privacy rights in Europe and the United 
States. It is expected that privacy is-
sues will become more complex.  <–
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From backstage into the limelight
Organizing and managing data protection: legal framework and practical challenges for global players
By Dr. Klaus-Peter Weber and Nina Füssel

Electronic transfers of data 
constitute an integral part of 
corporate mass communication, 

a phenomenon reaching truly global 
dimensions in the digital age. In fact, 
collecting, storing and transferring data 
packages at a high speed, on a large-scale, 
and at all hours of the day has become 
an indispensable business tool for any 
company that conducts business across 
national borders or is based on multi-
jurisdictional legal entity structures. 

Consequently, data protection is gaining 
more and more attention. While the pro-
tection of personal data has been on the 
agenda of national and EU legislators for 
decades, the regulation of it has reached 
new legal and political dimensions. Rapid 
technological developments, the overall 
effects of globalization and the ongo-
ing public debate on data protection are 
keeping the topic prominently on the 
corporate agenda. Adequately address-
ing the issue requires growing atten-
tion from legal departments as well as 
management. Significant corporate effort 
must be made to organize the collection, 

storage, use and transfer of personal 
data effectively and legally. Juggling data 
while protecting personally identifiable 
information and complying with all ap-
plicable rules is becoming an increasing 
challenge for organizations, especially 
in a multijurisdictional business arena.

On top of regulatory and public atten-
tion, historical and cultural differences 
over the concept of data protection tend 
to complicate matters further, especially 
when it comes to aligning EU and U.S. 
style implementation within a group.

Regulatory landscape in 
 Germany and the EU

The birthplace of formalized legal data 
protection is Germany—who knew? 
It all began with the first data- –>
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protection act of the German state of 
Hesse in 1970. The German Federal Data 
Protection Act (Bundesdatenschutz-
gesetz, or BDSG) followed in 1977 as 
the first data-protection act in Ger-
many. Today, the BDSG is still valid and 
supplemented by state-level data- 
protection acts in each German state.

To harmonize data-protection laws 
in the EU, the European Parliament 
and Council adopted a general data-
protection directive in 1995, specifically 
Directive 95/46/EC dated 24 October 
1995. This directive has been regarded 
as milestone in the history of personal 
data protection; its basic principles are 
as valid today as they were 19 years 
ago. However, a revision in the form of 
a new regulation is currently being ne-
gotiated by EU authorities. One of the 
highlights will be a significant increase 
in the penalties for noncompliance 
with data-protection rules. There are 
two main reasons for the revision. First, 
variances in the way that each mem-
ber state implemented or applied the 
directive have led to an uneven level of 
protection of personal data. Second, the 
current rules need to be modernized 
due to technological advancements 
and the effects of globalization in order 
to future-proof data-protection rules 
and make them fit for the digital age.

Enforcement of these coexisting laws 
are dealt with by a number of differ-
ent authorities at the federal level, 
the state level and the EU level. In the 
end, the various regulatory levels and 
jurisdictions make for a highly diverse 
and complex regulatory landscape. 

Processing personal data internationally

The EU directive contains certain key 
terms like “personal data,” “processing,” 
“controller” and “processor,” and the way 
that these terms are defined is crucial. In 
order to manage data protection effec-
tively, corporate associates would be well-
advised to familiarize themselves with 
these definitions and their specific scope. 
Each processing of personal data must be 
legitimate and follow the general data-
protection principles established by the 
EU. The highly technical language of these 
core concepts makes them not easily put 
into practice, which further contributes to 
the complexities of the legal landscape. 

Is your level of data protection adequate?

If a company intends to (a) transfer 
personal data to a country outside the 
EU or European Economic Area (EEA), (b) 
store such data on a database hosted on 
a server located outside the EU or EEA or 
(c) grant individuals located in a country 

outside the EU or EEA access to such data, 
data protection gets even more burden-
some. Companies operating in the EU are 
generally not allowed to transfer personal 
data to a country outside the EU or EEA 
unless that country ensures an adequate 
level of protection. This protection could ei-
ther already be established at the national 
level if the country’s laws are deemed 
adequate or at an organizational level, 
for example if a corporation establishes 
and documents its internal means of 
data protection. Unfortunately, there is no 
automatic intragroup exemption for data 
transfers or global access rights for com-
panies in the same corporate group. This 
renders the sharing of personal data with-
in a group or the storage of personal data 
in global databases all the more onerous.

With a bit of luck, a country that is to 
be the recipient of transferred personal 
data can be found on the EU Commis-
sion’s list of countries deemed to have 
an adequate level of data protection. For 
all non-listed third countries, additional 
legal requirements have to be met. 

Crossing into the U.S.

With regard to transfers of personal 
data into the United States, an ad-
equate level of data protection can be 
achieved if the U.S. recipient body is –>
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Safe Harbor-certified. The Safe Harbor 
certification process was developed by 
the U.S. Department of Commerce in 
consultation with the EU. U.S. companies 
can self-register their certification if they 
comply with the general data-protection 
principles established by the EU.

>>
The digital age is here to stay, 
and so is data protection

<<
The Safe Harbor concept itself, however, 
has been intensely debated and criticized 
in the past. In particular, questions have 
arisen as to whether the certification 
concept is sufficient for data-protection 
purposes and if it is generally being 
executed in a satisfactory fashion. Reg-
istering and receiving a certificate may 
not be enough to actually ensure the 
protection of personal data and compli-
ance with the data-protection principles.

EU Model Contract and other alternatives

Additional options for establishing an 
adequate level of data protection also exist. 
For one, the intended transfer can be au-
thorized by the competent data-protection 
authority. Implementing binding corporate 
rules is another alternative. Third, an entity 

could agree to the EU Model Contract. 
While the administrative obstacles and 
effects imposed by the aforementioned 
alternatives differ, the practical challenge 
in all cases typically is implementing the 
required organizational safeguards that ad-
equately protect personal data. Achieving 
such a protective corporate environment 
should not be underestimated given the 
multitude of legal entities and jurisdictions 
as well as the oft-diverging management 
cultures of international corporations.

Awareness is key

Besides the legal aspects outlined above, 
any international company typically faces 
awareness issues. Naturally, in order to 
ensure a company’s compliance with ap-
plicable data-protection rules, its employ-
ees have to be aware of such rules. Im-
plementing and securing awareness can 
pose a particular challenge as soon as dif-
ferent employees from different depart-
ments and different companies in differ-
ent countries with different historical and 
cultural backgrounds and different eco-
nomic objectives come into play. In practi-
cal terms, varying levels of sensibility may 
easily lead to uneven standards of data 
protection within international groups.
Who, then, should be responsible for data 
protection within a group? As internal 
responsibilities for securing data protec-

tion are often shared between different 
departments, significant communication, 
training and internal alignment needs are 
adding more complexity to the subject. 

Personal data vs. HR personal data

A major part of personal data processed 
by a company is human resources’ data 
on employees. For that reason, the HR de-
partment is often considered the appro-
priate department for data protection. An 
increasing number of companies have an 
internal data-protection officer—mostly 
an associate from the HR department. 
However, in day-to-day business it is very 
likely that a company processes more 
than only employees’ personal data. HR 
may often be regarded as the appropriate 
department for ensuring data protection, 
but additional input from other depart-
ments will typically be needed as well.

IT data protection vs. data security

As processing of personal data usually 
happens electronically, the IT depart-
ment should be consulted to understand 
the data flows and access structures. 
In this context, data protection is often 
confused with data security. The latter 
usually does not concern compliance 
with legal data-protection rules and the 
conclusion of specific data-protection 

contracts, but instead primarily ad-
dresses the technical protection of 
data from destructive forces and un-
wanted actions of unauthorized users. 

The fact that modern data protection 
is a digital endeavor complicates the 
matter even further. It may not be so 
easy for the typical in-house lawyer 
to master the technical architecture 
and the virtual world to be able to ask 
the right questions and, on the other 
hand, for IT specialists to realize the 
significance of legal ground rules and 
requirements to provide the relevant 
answers. Sometimes even the IT depart-
ment of a company may not have the 
complete picture of all relevant data 
flows and data-access options within 
a corporate group, especially if data 
are being stored as part of a globalized 
system or by external service provid-
ers. The IT department has the neces-
sary technical knowledge, but typically 
cannot single-handedly manage the 
data-protection issues that need to be 
taken care of from a legal standpoint.

Compliance, compliance, compliance

As data protection can be regarded as 
part of compliance, it could be included 
in the compliance program of a company. 
In this constellation, the compliance –>
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officer could be directly responsible 
for data protection. However, all ap-
plicable rules or regulations generally 
require a defined level of compliance, 
meaning just about any regulatory 
topic could be regarded as a compliance 
topic, leading to an impractical balloon-
ing of responsibilities. Data protection 
does not yet seem to have appeared 
on the typical compliance agenda. 

Everything is legal

After all, since data protection is all 
about legal rules, the legal depart-
ment is likely to be involved in organ-
izing and coordinating corporate data 
protection. However, it generally does 
not collect personal data at a corpo-
rate level, and it also typically does 
not possess the factual or technical 
knowledge about all relevant process-
ing activities. Additionally, just about 
anything can be considered “legal” 
domain, and many legal departments 
do not have data-protection special-
ists within their ranks nor the sheer 
manpower to act as the sole manager 
of data-protection matters. Therefore, 
the legal department, like HR or IT, will 
also often need the assistance and 
support of other departments. In some 
cases, external data-protection special-
ists might even need to be involved.

Joint efforts

Any company regulated by data-
protection rules is responsible for its 
corresponding compliance. In order 
to ensure such compliance, the vari-
ous corporate functions and special-
ists need to be aware, work together, 
share their knowledge and align in 
the many processes involved in the 
protection of personal data. Typically, 
joint responsibility should be taken for 
compliance with data-protection rules. 
And if complexity becomes more de-
manding, a company may have to rely 
on external data-protection specialists. 

Outlook

In the end, will data-protection just be 
absorbed into the ever-growing body of 
compliance rules? While this may be hard 
to predict, preparations should be made 
for the future development of data-
protection matters in the international 
in-house context. Companies and their 
management teams are well advised 
to give data protection the attention it 
currently receives in the public. In light 
of this, as well as technological pro-
gress, individuals’ growing privacy needs 
and compliance developments, data 
protection is likely to become an even 
more prominent topic than it already 

is. It should be expected that both the 
sanctions for noncompliance and their 
execution practice will be stiffened, at 
least in the EU. After all, a similar devel-
opment has already been witnessed in 
the past in other areas of the law, such 
as antitrust, and data protection could 
well go that same route. Data protec-
tion should therefore be solidly embed-
ded in the organizational architecture 
of any corporate player. The digital age 
is here to stay, and so is data protection. 
It is hard to imagine that it will step 
out of the limelight any time soon. <–
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Much ado about the small print
Consumer protection law: terms and conditions in Germany and Europe
By Julia Schürmann and Sebastian Böhme

Y ou think nobody reads 
your terms and conditions? 
You could be wrong. 

You might have heard of “Terms of Service: 
Didn’t read,” an initiative dedicated to doing 
what many people often fail to do: reading 
the terms and conditions that companies 
ask their users to agree to. The group stud-
ies terms and conditions of online service 
providers in great detail, and labels them 
as class A (best) to E (worst), giving certain 
clauses a thumbs-up or thumbs-down—an 
evaluation that may have a strong impact 
on the public perception of a company. 

Background

On the legal side, public authorities are 
increasingly setting their sights on the 
proper use of terms and conditions, and 
one country to particularly watch out for 
in this regard is Germany. Here, the main 
(but not the sole) actor is the federa-
tion of German consumer organizations 
(Verbraucherzentrale Bundesverband, 
or the VZBV). This association is made 
up of 41 organizations that specialize in 

consumer- protection issues and has re-
cently broadened its focus to include con-
sumer rights on the Internet. As opposed 
to user initiatives, the VZBV has an official 
legal mandate to approach companies 
and, in the name of all consumers, take 
the company to court if their terms and 
conditions are considered unfair. 

According to their own records, over the 
past four decades, the VZBV (and its pre-
decessor) has obtained more than 1,500 
judgments regarding the use of terms and 
conditions in just about every industry, 
particularly such traditional service provid-
ers as banks and insurance companies. In 
a recent campaign, the VZBV focused on 
providers of online consumer services and 
sued such well-known players as Apple, Fa-
cebook, Google and PayPal either over their 
terms and conditions or their privacy poli-
cies (or both), and forced many others—in-
cluding Skype—to amend their terms. 

The latest approach by the consumer-pro-
tection agencies to review not only terms 
and conditions but also privacy policies 
has sparked a lot of –>
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discussion on whether or not privacy 
policies should be enforced by private 
consumer-protection agencies when this 
work is generally considered to fall under 
the remit of public data-protection au-
thorities. German consumer-protection 
agencies are currently lobbying for a 
formal extension of their legal mandate 
to take legal action on topics related 
to both consumer protection and data 
protection. This initiative is a source 
of concern for companies in Germany, 
since they are already confronted with 
more enforcement bodies than in other 
countries. A total of 18 data-protection 
agencies are currently active in Germany, 
many of which often claim parallel 
authority. Increasing the number of 
competent enforcement authorities will 
open up the potential for conflict in the 
interpretation of the rules. This contra-
dicts the recently proposed European 
data-protection regulation, which aims 
to limit the number of competent au-
thorities a company has to deal with. In 
addition, “outsourcing” the enforcement 
of public data-protection laws to private 
associations engenders constitutional 
concerns, given that it limits the legal 
defenses otherwise available to compa-
nies. 

But what can be so problematic with 
terms and conditions? Unfortunately, a 

lot—at least under the strict legal regime 
in Germany. 

German Civil Code

Traditionally, German courts have re-
viewed general terms and conditions and 
their fairness by applying the general prin-
ciple of “good faith” (Treu und Glauben) laid 
down in the German Civil Code, a body of 
law that dates back to 1900. This consoli-
dated case law formed the basis for a spe-
cific codification that focuses exclusively 
on terms and conditions: the General 
Terms and Conditions Act (AGB-Gesetz), 
which came into force in 1976/77. As part 
of a large overhaul of the German Civil 
Code, these provisions were moved into 
the German Civil Code in 2002, remaining 
substantially unchanged. 

>>
The dispute surrounding
terms and conditions is not 
 likely to end any time soon

<<
As the German courts applied the Gener-
al Terms and Conditions Act in Germany, 
legislators in Brussels considered terms 
and conditions to be a topic of wider 
European importance and, in 1993, issued 
the Unfair Terms Directive (Directive 

93/13/EEC). This directive is still alive, de-
spite the latest significant revamp of the 
body of consumer-protection legislation 
in Europe stemming from the Consumer 
Rights Directive (Directive 2011/83/EU). 

The Unfair Terms Directive was trans-
posed into the national legislation 
of each individual EU member state 
in many variations. This was because 
the directive only defined minimum 
standards and member states jumped 
at the opportunity to impose further 
requirements of their own. The General 
Terms and Conditions Act in Germany 
only needed slight changes as it already 
contained most of the restrictions under 
the Unfair Terms Directive—and more. 
As a result, the German Civil Code forms 
a much stricter regime than the Unfair 
Terms Directive as implemented in other 
member states. 

The devil is in the details

What, then, is so special about the Ger-
man provisions on general terms and 
conditions? 

First and foremost, the European Unfair 
Terms Directive is only applicable to 
contracts with consumers (“business-
to-consumer” contracts). However, many 
of the German restrictions regarding 

general terms and conditions also apply 
to business-to-business situations. This 
makes German law fairly unique and 
often comes as a surprise to foreign com-
panies doing business in Germany. 

Secondly, German courts have developed 
the practice of generally striking down 
an entire clause if part of that clause is 
considered unfair and, hence, invalid. In 
consequence, there is a real risk that an 
invalid part of a clause contaminates the 
rest of the clause, thereby rendering the 
entire clause invalid. 

Thirdly, as in many European jurisdictions 
where the contra proferentem principle of 
Roman law has survived, the German Civil 
Code requires that any doubts about the 
interpretation of a party’s standard terms 
be resolved against the party to whom 
the terms belong. Accordingly, the Federal 
Court of Justice (Bundesgerichtshof), the 
highest court in civil matters in Germany, 
holds that if a clause can be read in 
different ways, the interpretation to be 
assumed by the court is the interpreta-
tion least favorable to the consumer (and 
therefore the most likely to be found 
invalid). In this context, the court will 
not usually uphold the argument that a 
clause was not intended to harm con-
sumers if harm at least seems possible 
for the court. –>
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Finally, it is important to note that if a 
clause is found to be invalid, the party 
asserting it will instead have to apply the 
provisions stipulated by statutory law. 
This can be painful, especially in situa-
tions where a party has attempted to re-
strict the limitation period to six months 
and ends up having to apply the statutory 
limitation period of three years or when 
liability caps prove to be unenforceable.

On the other hand, if a clause turns out 
to be invalid, the other party may none-
theless invoke it to its own advantage 
against the party using the terms and 
conditions: For example, a statutory 
termination period is only three months, 
but the user of the terms tried to extend 
it to one year in the terms and conditions. 
If the clause containing the extension is 
considered invalid, the party using the 
terms is held to the one-year termina-
tion period (given that the party came up 
with this clause in the first place). At the 
same time, the other party may choose 
to either insist on the application of the 
contract for one year or to rely on statu-
tory law instead and terminate with only 
three months notice.  

Clearly, preparing terms and conditions 
for use with consumers presents some-
thing of a minefield in Germany. So what 
is the solution?

One approach is not to have any terms at 
all and to instead rely entirely on statutory 
law. But this is usually not an option for 
online service providers, whose services 
are often more complex than the simple 
“sale of goods” transactions the legislation 
was designed to address. Many aspects 
of the provision of online services are not 
laid down in statutory law and even touch 
on unsettled legal questions. For these 
reasons, it does make sense to have terms 
and conditions that define the rules of the 
relationship between parties. 

Ongoing discussions about 
terms and conditions

If you decide to use terms of service or 
standard contracts, make sure to ask a 
lawyer on the ground to localize them 
as much as possible—especially if they 
have been drafted by someone not 
fully familiar with European consumer- 
protection provisions (and even less 
with the German additions to them). 
Frequently, it’s the little things that 
count most: For example, it is always 
advisable to separate out clauses into 
different paragraphs rather than gluing 
them all together in one long para-
graph. This will raise the chance that 
certain parts of the clause may be con-
sidered independent and not be struck 
down altogether.  

A review by a local lawyer, however, can 
be costly and often frustrating because of 
the inherent limitations set by the exist-
ing legal framework. This framework was 
initially designed to protect consumers 
of static, offline paid goods and services 
from being ripped off by their contractual 
counterpart (for example, by unilater-
ally raising the price). For online services, 
however, which are often provided for 
free and usually develop very quickly, 
many of these rules simply do not work. 
This has led to quite a lot of friction, 
ensuring that the dispute surrounding 
terms and conditions is not likely to end 
any time soon. <–

www.google.com
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Go global, stay local
General Electric’s new approach: localization in a globalized economy
By Dr. J.F. Hannes Meckel

If I took just one thing to focus on in 
terms of being proud, it would prob-
ably be the global footprint.” Jeffrey 

Immelt, CEO of General Electric Company, 
to analysts on FY2013 performance.

GE: the story of a transformation

Last year, General Electric (GE) gener-
ated revenues of $142 billion globally 
with its 330,000 employees. Mean-
while, and even though GE is still 
much more of a household name in 
the United States largely thanks to its 
appliances and light bulbs familiar to 
generations of American families, 60 
percent of those revenues is gener-
ated outside of the United States.

GE’s diverse product and services port-
folio includes aircraft engines, power 
generation equipment such as steam, 
gas and wind turbines, medical equip-
ment, locomotives and financial services 
products. Most of its business divisions 
are big enough individually to make 
it into the Fortune 500 list and are 
larger than many DAX 30 companies.

While GE has a very strong culture, his-
torically, all of these divisions have been 
run fairly independently out of their own 
global headquarters—typically in the 
United States—by their own global and 
regional staff, supported by their own 
legal teams. As they grew, their teams 
grew, mostly in the United States and 
Europe. To the extent that a business 
was sizable enough, structures were also 
created in developing markets, with each 
business pursuing that expansion strat-
egy on its own. More often than not, this 
meant that the local teams in the regions 
operated in a centralized structure that 
was built at a time when their business 
was half its current size and not present 
in many of the developing markets that 
are so important for our growth today. 

One consequence of the traditionally U.S.-
centric structure was that our documents 
tended to be mostly in English, written in 
U.S. style (so rather lengthy with CAPITAL-
IZED SECTIONS) and subject to U.S. law. 
Approvals for commercial transactions 
with customers had to be obtained from 
U.S.-based headquarters. This meant 

that getting a deal done with a customer 
located in a remote, non- English speak-
ing jurisdiction required translating deal 
documentation and setting up multi-
ple reviews with the U.S. headquarters 
teams over several time zones to get 
the approvals necessary to execute a 
local deal in, say, Angola. A time- and 
resource-consuming process, no doubt.

All business is local: Global 
Growth Organization

As these units grew significantly, acquir-
ing businesses with operations based 
outside the United States, and GE as 
a whole expanded globally, our cus-
tomers increasingly demanded that a 
company the size of GE be able to do 
business locally, in the local language, 
with local teams that are knowledgeable 
and capable of executing transactions 
on the ground. With global competi-
tion intensifying in the foreign growth 
markets, our ability to do so became a 
real competitive factor. The U.S.-centric 
and vertical business unit structure was 
not nimble and local enough to meet –>
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Being global is not enough: GE had to learn 
that customers are looking for a company 
with the ability to do business locally.
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those demands. Our customers told 
us that we were too slow, too bureau-
cratic and too cumbersome to do busi-
ness with. Something had to change.

That was when, in late 2010, GE CEO 
 Jeffrey Immelt decided to form a new unit 
that he called the Global Growth Organi-
zation, or GGO. Led by Vice Chairman John 
Rice out of Hong Kong, a move to signify 
that our international business had to 
get its impulses from outside of the 
United States, GGO established its own 
infrastructure outside the United States, 
including support teams in finance, 
marketing, human resources and legal 
affairs, to fuel growth in such regions as 
sub-Saharan Africa, Middle East/North 
Africa/Turkey, India, Russia/CIS, Southeast 
Asia, Latin America, China and Australia/
New Zealand. We also put special empha-
sis on growing our business in developed 
markets like Germany, Japan and Korea.

The mission of GGO is to 

_  See new business earlier,
_  Enable us to be faster and more 

responsive to local needs,
_  Enhance portfolio profitability 

and supply chain efficiency,
_  Connect capital to customers,
_  Simplify the GE structure and
_  Create a local leadership pipeline.

For the legal teams, both in the busi-
nesses and in GGO, the principal 
tasks were to simplify and localize 
the way we interact with our custom-
ers in the regions.  This meant do-
ing four things first and foremost:

1 _  Hire top legal talent in  places 
like Algeria, Angola, Abu 
Dhabi and Venezuela

2 _  Localize our transaction docu-
ments into local language and 
style, but also make them subject 
to and enforceable under local law

3 _  Reduce complexity in our pro-
cesses that were connected to 
getting a deal done in a region

4 _  Empower local decision-making

Each of these four elements was 
interdependent and equally impor-
tant to achieve our objectives.  Yet it 
soon became clear that the first and 
fourth areas were the most critical 
and the most difficult to get done 
because they take time and require 
cultural change. We had to bring 
new colleagues on board in faraway 
places, educate and train them, and 
work with the businesses to build 
trust in the local team’s capability. –>
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Business headquarters had to invest 
time and resources to get to know those 
lawyers and educate them on their busi-
ness, products, processes, risk profiles and 
“the way we work.” And they had to learn 
to let go to a certain extent, delegating 
some of their authority to the teams in 
the field. This is not something that can 
be achieved overnight, and it cannot 
happen with the same speed everywhere 
in the world. We had to take a long-term 
view and an incremental approach.

The journey goes on

Starting in the more established mar-
kets like Germany, where GE has been 
present for 130 years and employs nearly 
8,000 people, or Australia, where we 
have had a sizable presence for decades 
and mature local legal teams, we worked 
with the businesses to introduce them 
to the lawyers with whom they were 
not already familiar. We worked with the 
businesses to localize their legal docu-
mentation and rather than debating how 
much authority the local teams would 
need or get, we asked another question: 
“How much authority must remain at 
the headquarters level?” And then we 
assigned everything else to the region. 
Usually, there was only a handful of these 
items, the so-called enterprise risks or 
policy matters—uncapped or extensive 

liability, environmental and pollution 
risk or exposure to nuclear liability. If 
these issues do come up, it is not unduly 
burdensome to get the right people 
with the right expertise in headquarters 
involved to resolve them—and that is, 
by the way, also what the local teams 
prefer given the magnitude of the risk 
involved that the business has to assess.

>>
The world is a big place, and 
success requires us to be glo-
bal and local at the same time

<<
In Germany, for example, we moved 
from 45 percent in-country approvals 
to more than 80 percent in-country 
approvals, significantly reducing cy-
cle time and allowing the local teams 
to give the required approvals on 
the same day they are required.

In other regions such as sub-Saharan 
Africa, this process will take longer, quite 
obviously. We have hired more than 20 
lawyers in that region over the last two 
years. The businesses have done a terrific 
job educating them on their products and 
processes, but it will take time to fully 
integrate them into our processes and en-
sure that the businesses are sufficiently 

comfortable with their local capabili-
ties. Yet we are now better equipped to 
do large transactions locally, like a $2.7 
billion power generation equipment 
and services deal in Algeria last year. 

The results we have achieved since we 
began this journey speak for themselves. 
As we told our investors after the end of 
the 2013 financial year, GE grew orders 
in these growth markets by 17 percent, 
which is more than three times the 
GDP growth rate. Our global (non-U.S.) 
order pipeline grew by a factor of 4. 

In 2013, GE booked orders in 171 countries 
with 63 percent of our industrial (non-
capital) orders coming from outside the 
United States. We booked orders worth 
over $1 billion in 21 countries outside of 
the United States. The above-mentioned 
growth markets delivered over $45 billion 
in industrial orders taken together. We 
delivered $10 billion in orders from 74 
countries considered to be the hardest 
markets to do business in, according to 
the World Economic Forum Competitive 
Index—up 34 percent from 2012. Our or-
der backlog grew to a record $244 billion.

The way we work: “all in”

This is all impressive. But what is more 
important for our legal teams and our 

customers is that the local teams are now 
empowered and capable of making deci-
sions locally, in real time, in the local lan-
guage and in front of the customer. The 
number of internal reviews and our deal 
cycle time has gone down significantly. 

Without question, a key success factor 
in a transformational change such as 
this is a high level of engagement by 
all teams, perseverance and commit-
ment. Furthermore, this would not be 
possible without truly cross-functional, 
cross-business and international team-
work. Everybody needs to be “all in” to 
get this done. The world is a big place, 
and success requires us to be global 
and local at the same time—includ-
ing in the legal department. <–
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